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Before JILL PRYOR, BRASHER, and BLACK, Circuit Judges. 

PER CURIAM: 

Santa Espinoza petitions for review of the Board of Immi-
gration Appeals’ (BIA) denial of her motion to reconsider its prior 
order dismissing her appeal or to reopen her removal proceedings.  
She asserts the BIA abused its discretion in denying her motion be-
cause: (1) record evidence compelled a conclusion she was targeted 
on account of her relationship with her husband; and (2) she timely 
objected to her defective Notice to Appear (NTA), but the BIA er-
roneously imposed additional procedural requirements as to ex-
haustion for her argument to be heard.  After review, we dismiss 
the petition in part and deny it in part.  

I.  DISCUSSION 

A.  Jurisdiction 

As an initial matter, Espinoza filed her petition for review 
before this Court on July 24, 2024—more than 30 days after the 
agency issued her final order of removal, the BIA’s February 20, 
2024, dismissal of her appeal and affirmance of the Immigration 
Judge’s (IJ) denial of relief.  8 U.S.C. § 1252(b)(1) (providing a peti-
tion for review of a final order of removal must be filed within 30 
days after the date of the final order of removal); 8 C.F.R. § 1241.1 
(providing an order of removal made by an IJ becomes final upon 
the dismissal of an appeal by the BIA).  This deadline is mandatory 
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and jurisdictional and is not subject to equitable tolling.1  Dakane v. 
U.S. Atty. Gen., 399 F.3d 1269, 1272 n.3 (11th Cir. 2005).  This dead-
line is also not tolled by the filing of a motion to reopen or recon-
sider.  See id.  Thus, where a party timely petitions for review of the 
BIA’s denial of a motion to reopen or reconsider, but does so more 
than 30 days after the BIA dismissed the party’s appeal of an IJ’s 
removal order, we retain jurisdiction only over the BIA’s order 
denying the motion to reopen or reconsider.  See id.   

The Government is correct that we lack jurisdiction to re-
view Espinoza’s challenges to the merits of the agency’s denial of 
relief from removal. Thus, we do not consider Espinoza’s argu-
ments as to the merits of the agency’s denial of her applications for 
relief from removal, specifically, her assertions that: (1) the evi-
dence compelled a conclusion that she was targeted on account of 

 
1 The Supreme Court recently granted certiorari to consider whether the 
30-day deadline under 8 U.S.C. § 1252(b)(1), for a noncitizen to file a petition 
for review of a removal order is jurisdictional.  Riley v. Garland, 145 S. Ct. 435 
(2024).  However, “grants of certiorari do not themselves change the law, and 
must not be used by courts as a basis to grant relief that would otherwise be 
denied.”  In re Bradford, 830 F.3d 1273, 1275 (11th Cir. 2016) (quotation marks 
and alteration omitted).  Accordingly, “[u]ntil the Supreme Court issues a de-
cision that actually changes the law, we are duty-bound to apply this Court’s 
precedent.”  Gissendaner v. Comm’r, Ga. Dep’t of Corr., 779 F.3d 1275, 1284 (11th 
Cir. 2015).  Regardless of the outcome in Riley, however, dismissal would still 
be appropriate.  If § 1252(b)(1) is deemed to be a claims-processing rule rather 
than jurisdictional, the Government seeks to enforce the limit.  See Kemokai v. 
U.S. Att’y Gen., 83 F.4th 886 (11th Cir. 2023) (explaining claims-processing rules 
are generally applied if asserted by a party).  Further, Espinoza does not raise 
an equitable tolling argument.   
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her relationship with her husband; and (2) the agency erroneously 
required evidence that was unreasonable to obtain.  

B.  Motion to Reconsider and Reopen  

A motion to reconsider “shall specify the errors of law or fact 
in the previous order and shall be supported by pertinent author-
ity.”  8 U.S.C. § 1229a(c)(6)(C).  “A motion that merely republishes 
the reasons that had failed to convince the tribunal in the first place 
gives the tribunal no reason to change its mind.”  Calle v. U.S. Att’y 
Gen., 504 F.3d 1324, 1329 (11th Cir. 2007) (quotation marks and al-
teration omitted). Consequently, merely reiterating arguments 
previously made to the BIA “does not constitute specifying errors 
of fact or law as required for a successful motion to reconsider.”  Id. 
(quotation marks and alteration omitted) (citing 8 C.F.R. 
§ 1003.2(b)(1)). 

A motion to reopen “shall state the new facts that will be 
proven at a hearing to be held if the motion is granted, and shall be 
supported by affidavits or other evidentiary material.” 8 U.S.C. 
§ 1229a(c)(7)(B).  Motions to reopen may be granted if there is new 
evidence that is material and was not available and could not have 
been discovered or presented at the removal hearing.  See 8 C.F.R. 
§§ 1003.2(c)(1), 1003.23(b)(3).  In the context of a motion to reopen, 
petitioners bear a heavy burden in proving arbitrariness or capri-
ciousness because “motions to reopen are disfavored, especially in 
removal proceedings.”  Zhang v. U.S. Att’y Gen., 572 F.3d 1316, 1319 
(11th Cir. 2009).   
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The BIA’s denial of Espinoza’s motion for reconsideration 
and reopening was not an abuse of discretion, as the BIA did not 
act arbitrarily or capriciously, nor did the BIA misapply the law or 
fail to follow its own precedents.  Scheerer v. U.S. Att’y Gen., 513 F.3d 
1244, 1252 (11th Cir. 2008) (stating we review the BIA’s denial of a 
motion to reconsider or reopen for an abuse of discretion, although 
we review any underlying legal conclusions de novo); Ferreira v. U.S. 
Att’y Gen., 714 F.3d 1240, 1243 (11th Cir. 2013) (explaining when 
reviewing for an abuse of discretion, we will only determine 
whether the BIA exercised its discretion arbitrarily or capriciously, 
and “[t]he BIA abuses its discretion when it misapplies the law in 
reaching its decision,” or when it fails to follow its own precedents 
“without providing a reasoned explanation for doing so”).  

Espinoza only raises arguments as to this issue that the court 
lacks jurisdiction to consider.  Her arguments as to her motion for 
reconsideration do not directly challenge the BIA’s determination 
that her motion failed to identify an error of law or fact.  8 U.S.C. 
§ 1229a(c)(6)(C).  Her arguments as to her motion to reopen failed 
to identify any new evidence that she submitted along with her 
motion that might justify reopening.  8 U.S.C. § 1229a(c)(7)(B).  Ac-
cordingly, Espinoza has abandoned any challenge to the agency’s 
denial of her motion to reconsider or reopen.   See Sepulveda v. U.S. 
Att’y Gen., 401 F.3d 1226, 1228 n.2 (11th Cir. 2005) (stating any ar-
guments not raised before this Court when seeking review of the 
BIA’s order are deemed abandoned).     
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C.  Notice to Appeal 

In Pereira v. Sessions, the Supreme Court held a putative NTA 
that is deficient under 8 U.S.C. § 1229(a)(1) for not including the 
time and place of the removal hearing is not an NTA for purposes 
of the stop-time rule in the cancellation of removal statute (which 
deems a noncitizen’s period of continuous presence in the United 
States to end when the noncitizen is served with an NTA).  585 U.S. 
198, 201-02 (2018) (citing 8 U.S.C. § 1229b(d)(1)); see also Niz-Chavez 
v. Garland, 593 U.S. 155, 158-72 (2021) (concluding an NTA is a sin-
gle document that contains all the information required by 8 U.S.C. 
§ 1229(a)(1), and thus rejecting the government’s argument that a 
later notice of hearing supplying the information omitted in the 
original purported NTA cures the defect).   

We have rejected the claim, based on Pereira, that the issu-
ance of a deficient NTA deprived the agency of jurisdiction over a 
noncitizen’s removal proceedings.  Perez-Sanchez v. U.S. Att’y Gen., 
935 F.3d 1148, 1157 (11th Cir. 2019).  We held § 1229(a) and its ac-
companying regulation, 8 C.F.R. § 1003.14, are claim-processing 
rules and not jurisdictional rules.  Id. at 1155, 1157.   

We have stated the issue of “whether [a petitioner] is enti-
tled to a remand because his defective notice to appear violated the 
agency’s claim-processing rules is a separate issue from whether 
the immigration court lacked jurisdiction over his removal pro-
ceedings.”  Farah v. U.S. Att’y Gen., 12 F.4th 1312, 1322 (11th Cir. 
2021).  Because an objection to a deficient NTA is a claim-pro-
cessing objection, it is forfeited “if the party asserting the rule waits 
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too long to raise the point.”  See Avila-Santoyo v. U.S. Atty. Gen., 713 
F.3d 1357, 1360-61 (11th Cir. 2013) (quotation marks omitted) 
(holding the 90-day deadline for filing a motion to reopen was a 
claim-processing, rather than jurisdictional, rule); see also United 
States v. Campbell, 26 F.4th 860, 872 (11th Cir. 2022) (en banc) (noting 
“forfeiture is the failure to make the timely assertion of a right”).  
In Kontrick v. Ryan, the Supreme Court determined a party who 
raised a claim-processing objection to bankruptcy proceedings “af-
ter the party ha[d] litigated and lost the case on the merits” waited 
too long and therefore forfeited the objection.  540 U.S. 443, 456, 
460 (2004). 

The BIA did not abuse its discretion in dismissing Espinoza’s 
motion as to this issue.  As to her motion to reconsider, the BIA 
followed its own precedent in concluding Espinoza could not raise 
her claims-processing challenge to her defective NTA for the first 
time in such a motion, as she could have abandoned her jurisdic-
tional argument and raised a claims-processing challenge to her 
NTA by filing a supplemental brief at any point between the BIA’s 
issuance of Fernandes in 2022, and the entry of its February 20, 2024, 
decision denying her appeal.  See Matter of Fernandes, 28 I&N Dec. 
605, 615-16 (BIA 2022) (holding an IJ may allow the government to 
remedy a defective NTA without terminating removal proceedings 
and remanding the petitioner’s proceedings to the IJ so that the 
government could remedy the deficient NTA); Matter of O-S-G-, 24 
I&N Dec. 56, 58 (BIA 2006) (holding “[a] motion to reconsider 
based on a legal argument that could have been raised earlier in the 
proceedings will be denied”).  Similarly, as to her motion to reopen, 
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the BIA followed its own precedent in concluding her claims-pro-
cessing challenge was untimely when raised for the first time in a 
motion to reopen, as the BIA’s earlier denial of her appeal meant 
that she had already litigated her case on the merits.  See Avila-San-
toyo, 713 F.3d at 1360-61; Kontrick, 540 U.S. at 456, 460; Matter of 
Nchifor, 28 I&N Dec. 585, 589 (BIA 2022) (concluding “the respond-
ent, who raised an objection to the missing time or place infor-
mation in his notice to appear for the first time in a motion to re-
open waited too long to raise this issue and forfeited his objection 
to this missing information”). 

Espinoza asserts she objected to her deficient NTA approxi-
mately one month prior to her individual hearing before the IJ.  
However, the BIA expressly acknowledged this fact in its denial of 
her motion and distinguished her prior jurisdictional challenge to 
her NTA from the claims-processing challenge that she raised for 
the first time in her motion.  The BIA’s distinction between Espi-
noza’s two arguments was not a misapplication of law, as this 
Court has stated the question of “whether [a petitioner] is entitled 
to a remand because his defective notice to appear violated the 
agency’s claim-processing rules is a separate issue from whether 
the immigration court lacked jurisdiction over his removal pro-
ceedings.”  Ferreira, 714 F.3d at 1243; Farah, 12 F.4th at 1322.  

Espinoza’s argument that the agency erroneously imposed 
additional procedural requirements is also unpersuasive.  Specifi-
cally, she points to language in Santos-Zacaria, concerning exhaus-
tion and asserts she adequately exhausted the core issue of her 
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claim—her defective NTA.  In Santos-Zacaria v. Garland, the Su-
preme Court determined § 1252(d)(1)’s exhaustion requirement—
applicable only to our review of final orders of removal—is a 
non-jurisdictional rule.  598 U.S. 411, 419 (2023); 8 U.S.C. 
§ 1252(d)(1).  Santos-Zacaria concerned a statutory provision appli-
cable only to this Court’s review of final orders of removal, and 
thus, is non-dispositive here, where this Court’s review is limited 
to the BIA’s denial of her motion to reconsider or reopen.  Id. 

Espinoza attempts to distinguish her factual circumstances, 
where she raised an objection to her NTA before the IJ from cases 
where the petitioner objected to the NTA for the first time in a 
motion to reopen or reconsider.  However, her distinctions over-
look the distinct nature of jurisdictional challenges and claims-pro-
cessing challenges.  Because she could have raised a claims-pro-
cessing challenge before the BIA dismissed her appeal, the BIA 
complied with its precedent, and thus, did not abuse its discretion, 
in refusing to consider this argument when raised for the first time 
in a motion for reconsideration.  Scheerer, 513 F.3d at 1252; Ferreira, 
714 F.3d at 1243.  Similarly, because she raised a claims-processing 
challenge for the first time after her proceedings concluded, the 
BIA complied with its precedent, and thus, did not abuse its discre-
tion in concluding the objection had been forfeited.  Id.   

Finally, Espinoza faults the agency for failing to order sup-
plemental briefing or cite intervening authorities.  However, we 
lack jurisdiction to consider her arguments in this regard because 
they challenge conclusions underlying the agency’s denial of relief 
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in its final order of removal, and Espinoza petitioned for review 
more than 30 days after that order was issued. 8 U.S.C. § 1252(b)(1); 
Dakane, 399 F.3d at 1272 n.3.  In any event, prior to the BIA’s dis-
missal of her appeal, Espinoza narrowly challenged her NTA on 
jurisdictional grounds.  Thus, it is unclear why supplemental brief-
ing might be in order, or additional citations necessary, as the BIA 
rejected her jurisdictional challenge by relying on Perez-Sanchez, 
935 F.3d at 1157. 

II.  CONCLUSION 

Accordingly, because Espinoza fails to show the BIA abused 
its discretion in denying her motion to reconsider or reopen, we 
deny her petition for review as to her arguments challenging the 
BIA’s denial of her motion to reconsider or reopen, and dismiss her 
petition to the extent she disputes the merits of the agency’s denial 
of relief from removal.   

PETITION DISMISSED IN PART, DENIED IN PART. 
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