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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-10567
Non-Argument Calendar

D.C. Docket No. 1:16-cv-20581-FAM

ROGELIO AROLDO CABRERA,
and all others similarly situated under 29 U.S.C. 216(b),

Plaintiff - Appellant,
Versus
CMG DEVELOPMENT LLC,
CARLOS M. GONZALEZ,
ALEX GRANADOS,

Defendants - Appellees.

Appeal from the United States District Court
for the Southern District of Florida

(November 14, 2017)

Before JULIE CARNES, JILL PRYOR and BLACK, Circuit Judges.

PER CURIAM:
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Rogelio Aroldo Cabrera appeals the district court’s sua sponte dismissal of
his suit against CMG Development LLC (CMG), Carlos M. Gonzalez, and Alex
Granados (together, the CMG Parties) for failure to serve the summons and the
complaint upon them. Although the dismissal was without prejudice, Cabrera
asserts that a portion of his claims, brought pursuant to the Fair Labor Standards
Act (FLSA), 29 U.S.C. 88 201 et seq., will be time barred when refiled, and thus
are effectively forfeited by the dismissal. Cabrera contends the district court
abused its discretion when it failed to notify him before dismissing the action as
required under the Federal Rules of Civil Procedure 4(m). After review," we
vacate the district court’s order and remand for further proceedings.

|. BACKGROUND

In his complaint filed February 18, 2016, Cabrera states he was employed as
a construction worker at CMG from June 2013 until February 2016. He alleges
that CMG, together with Gonzalez, an owner or officer of CMG, and Granados, a
manager at the company, failed to pay him time and a half for the ten or so hours
of overtime he worked each week, and seeks double damages and attorney’s fees
under the FLSA.

On February 23, the district court ordered Cabrera to file a short statement of

the claim, setting forth the total amount of alleged unpaid wages, the calculation of

! We review a sua sponte dismissal under Rule 4(m) for an abuse of discretion. Rance v.
Rocksolid Granit USA, Inc., 583 F.3d 1284, 1286 (11th Cir. 2009).
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such wages, and the nature of the wages. Cabrera complied within the court-
mandated deadline. On March 3, 2016, counsel for the CMG Parties filed a notice
of appearance on their behalf. Two weeks later, on March 18, the CMG Parties
filed a “Response to Plaintiff’s Statement of Claim,” asserting they had no records
of Cabrera ever having been employed by CMG. They also informed the court that
they had asked Cabrera for any such documents he may have had in his possession,
but that Cabrera had not yet responded. Shortly thereafter, the district court sua
sponte ordered Cabrera to produce any such documents. Cabrera replied that CMG
paid him exclusively in cash and that he possessed no additional documentation to
prove his employment. In April 2016, the CMG Parties filed a response, in which
they represented that all of CMG’s employees were scheduled on payroll with
supporting documentation, and contended that Cabrera’s claim for additional
wages was “patently false and frivolous.” They asked the court to require Cabrera
to produce his income tax returns “to see if he has reported the alleged income that
he has received for the past 2-1/2 years.”

Aside from a motion to withdraw from representation and an order granting
it,” the record does not evidence any further activity in the case until December 21,

2016. On that date, the district court entered a sua sponte order dismissing the

2 Appellees CMG and Gonzalez are represented by the same counsel on appeal as they
were before the district court. Counsel initially represented all three defendants before moving
to withdraw from representing Granados. The district court granted the motion, and Granados
has not filed a brief on appeal.
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action without prejudice. The one-page order states only that the court “considered
the pertinent portions of the record, and the last recorded date of various
proceedings.” As of the date of the order, Cabrera “ha[d] not filed a return of
service.” The court noted that “[i]t appears that [Cabrera] filed the complaint on
February 18, 2016, and service of the summons and the complaint has not been
executed as of the date of this Order.” The court thus dismissed the case without
prejudice “for failure to serve the complaint in compliance with Federal Rule of
Civil Procedure 4(m).”

The next day, Cabrera moved to reopen the case. Cabrera explained that
although proof of service had been “inadvertently overlooked” and was not filed
with the court, service was effected on February 22, 2016—within the time limit
set by the Federal Rules—and he attached supporting documentation to that effect.
In addition, Cabrera pointed out that opposing counsel had filed a notice of
appearance on behalf of the CMG Parties within two weeks of the date of the
complaint, indicating that they were aware of the suit; indeed, discovery was
already underway. Finally, Cabrera noted that his overtime claims would be
diminished by at least twenty-six weeks due to the statute of limitations as a result
of the dismissal, and submitted a memorandum of law explaining why the case
should not have been dismissed. The district court denied the motion without

comment.
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Cabrera moved for reconsideration in January 2017, essentially repeating the
arguments in his motion to reopen. This time, the CMG Parties filed a response.
In it, they expressly admitted they had been served, but accused Cabrera of
misusing discovery and failing to provide information they had requested. The
district court denied the motion for reconsideration, again without explanation.
Cabrera appealed.

I1. DISCUSSION

On appeal, Cabrera contends the district court abused its discretion by
dismissing the case sua sponte without first notifying him. First, he submits
service was in fact effected; his only error was failing to file proof of service with
the court. The district court would have learned of this fact, Cabrera asserts,
instead of laboring under the misconception that the defendants had not been
served, if it had followed the strictures of Rule 4(m), which provides that the
district court may dismiss the action on its own, but only after notice to the
plaintiff. Moreover, the CMG Parties appeared before the court, curing any defects
in the service of process. Finally, Cabrera contends that the CMG Parties failed to
file an answer or a motion under Rule 12 within the prescribed time limits. As
such, they waived the defense of insufficient service of process. Cabrera contends

the dismissal operated as a dismissal with prejudice because a substantial portion
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of his overtime claims will be time barred as a result. As such, the district court’s
decision should be subject to stricter review.

The CMG Parties reply by noting that the district court has broad discretion
to manage its docket. They contend there was no error because Cabrera could not
show good cause in failing to file proof of service with the court and thus the
district court was correct to dismiss the case. In addition, they dispute Cabrera’s
contention that the dismissal operated as a dismissal with prejudice because only
about twenty percent of his claim would be time barred.

We begin our analysis by turning to the language of the rule. Rule 4(m)
provides as follows in pertinent part:

If a defendant is not served within 90 days after the complaint is filed,

the court—on motion or on its own after notice to the plaintiff—must

dismiss the action without prejudice against that defendant or order

that service be made within a specified time. But if the plaintiff shows

good cause for the failure, the court must extend the time for service

for an appropriate period.

Fed. R. Civ. P. 4(m). The plain language of the rule is clear: there are two means
by which a court may dismiss an action if process is not served within the requisite
time frame. First, it can do so in response to a party’s motion. Second, it can
dismiss the action “on its own after notice to the plaintiff.” Id. (emphasis added).
Either way, the plaintiff must be notified before the action is dismissed. See H.R.

7154, 97th Cong., 128 Cong. Rec. 30929, 30921 (1982) (“[The rule] ensures that a

plaintiff will be notified of an attempt to dismiss the action. If dismissal for failure

6
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to serve is raised by the court upon its own motion, the [rule] requires that the court
provide notice to the plaintiff. If dismissal is sought by someone else, Rule 5(a) of
the Federal Rules of Civil Procedure requires that the motion be served upon the
plaintiff.”). Notification is critical because if an action is in danger of being
dismissed, the plaintiff is given an opportunity to explain the process defect to the
court. At that point, the court is empowered to dismiss the action without
prejudice or order that service be made within a specified time. Significantly,
however, the court is deprived of that discretion in the event the plaintiff shows
good cause. The foregoing inquiry—which is mandatory, even if the court
ultimately decides to dismiss the case—cannot proceed unless the plaintiff is
notified. See Rance v. Rocksolid Granit USA, Inc., 583 F.3d 1284, 1286 (11th Cir.
2009) (“Even if a district court finds that a plaintiff failed to show good cause, the
district court must still consider whether any other circumstances warrant an
extension of time based on the facts of the case. Only after considering whether
any such factors exist may the district court exercise its discretion and either
dismiss the case without prejudice or direct that service be effected within a
specified time.” (quotations omitted)); Panaras v. Liquid Carbonic Indus. Corp.,
94 F.3d 338, 340-41 (7th Cir. 1996) (“When considering a process defect like the
one involved in this case, a district court must first inquire whether a plaintiff has

established good cause for failing to effect timely service. . . . [A]bsent a showing
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of good cause, a district court must still consider whether a permissive extension of
time is warranted.”).

In the present case, the district court entered its sua sponte order dismissing
the action based on Cabrera’s apparent failure to serve the CMG Parties without
having first notified Cabrera of its intention to do so. This constituted an abuse of
discretion; by failing to adhere to the procedure set forth in the rule, the district
court deprived Cabrera of the opportunity to show good cause and sidestepped its
duty to consider whether to exercise its discretion to order that service be made
within a specified time. The court’s action was not within the range of choice
available to it. See United States v. Frazier, 387 F.3d 1244, 1259 (11th Cir. 2004)
(en banc) (“[T]he abuse of discretion standard allows a range of choice for the
district court, so long as that choice does not constitute a clear error of judgment.”
(quotation omitted)).

More fundamentally, however, we note that the record supports Cabrera’s
assertion that the CMG Parties never filed an answer or a Rule 12 motion within
the specified time limits. See Fed. R. Civ. P. 12(a)(1). They thus failed to timely
raise the defense of insufficient service of process, and as a result, they have

waived it.> See Hemispherx Biopharma, Inc. v. Johannesburg Consol.

® To the extent the CMG Parties’ “Response to Plaintiff’s Statement of Claim” can be
construed as a timely responsive pleading, it nevertheless neglects to raise insufficient service of
process as a defense.
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Investments, 553 F.3d 1351, 1360 (11th Cir. 2008) (“Under Rule 12, a defendant
must raise any challenge to the sufficiency of service of process in the first
response to the plaintiff’s complaint; i.e., the defendant must include the defense in
either its pre-answer motion to dismiss, or if no pre-answer motion is filed, then
the defense must be included in the defendant’s answer.”). Accordingly, setting
aside the district court’s failure to notify Cabrera, the court was without discretion
to dismiss the action in any event because, as we have previously held, “[o]nce a
defendant has waived any objection to insufficient service of process, the court
may not, either upon the defendant’s motion or its own initiative, dismiss on that
ground.” ld. (quotation omitted). As such, on remand, the district court need not
consider whether Cabrera’s neglect was excusable or constituted good cause
because it is now precluded from dismissing the action for insufficient service of
process.
I11. CONCLUSION
For the foregoing reasons, we VACATE the district court’s order of

dismissal and REMAND the case for further proceedings.



