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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 13-12756
Non-Argument Calendar

D.C. Docket No. 3:10-cv-00228-LC-EMT

CCB, LLC,

A Florida Limited Liability Company,
CHARLES B. BARNIV,

CYNTHIA BARNIV,

BRUCE G. WITKIND,

Plaintiffs-Appellants,
Versus

BANKTRUST,
An Alabama Banking Corporation,

Defendant-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

(January 17, 2014)
Before MARCUS, PRYOR and KRAVITCH, Circuit Judges.

ON PETITION FOR REHEARING
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PER CURIAM:

BankTrust petitions for rehearing of our earlier opinion in which we vacated
the dismissal of a complaint filed against BankTrust by CCB, LLC, Charles and
Cynthia Barniv, and Bruce Witkind. The district court dismissed the complaint
based on res judicata following a judgment entered by a Florida court involving the
same parties and the same financial transaction. We concluded that the decision of
the Florida court, which was pending on appeal, was not a final judgment and did
not bar the complaint that CCB, the Barnivs, and Witkind had filed in the district
court. BankTrust cites in its petition Florida precedent holding that a state court
judgment has preclusive effect notwithstanding a pending appeal. See Reese v.
Damato, 44 Fla. 692, 33 So. 462 (1902). After a careful review of the petition and
the record in this case, we grant the petition for rehearing filed by BankTrust,
vacate our original decision issued on December 4, 2013, and substitute the
following opinion.

CCB obtained a loan from BankTrust that was secured with guarantees from
the Barnivs and Witkind. After CCB defaulted on the loan, BankTrust filed in a
Florida court an action to foreclose on property purchased by CCB and to obtain
judgments against CCB, the Barnivs, and Witkind. CCB, the Barnivs, and Witkind

answered that they had been induced fraudulently to obtain the loan.
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CCB, the Barnivs, and Witkind filed a complaint in the district court that
repeated their allegations about being defrauded by BankTrust and alleged that
BankTrust had violated federal and state racketeering and lending laws. The
district court stayed the action in deference to the ongoing proceedings in the

Florida court. See Colorado River Water Conserv. Dist. v. United States, 424 U.S.

800, 818-19, 96 S. Ct. 1236, 1247 (1976). We affirmed. CCB, LLC, v.

BankTrust, No. 11-11459 (11th Cir. Aug. 23, 2011).

In March 2013, the Florida court entered summary judgment against CCB,
and CCB appealed to the Florida District Court of Appeals. While that appeal was
pending, the district court lifted its stay and dismissed the complaint filed by CCB
based on res judicata.

We review de novo a dismissal based on res judicata. Lozman v. City of

Riviera Beach, Fla., 713 F.3d 1066, 1069 (11th Cir. 2013). “Under res judicata,
also known as claim preclusion, a final judgment on the merits bars the parties to a
prior action from re-litigating a cause of action that was or could have been raised

in that action.” In re Piper Aircraft Corp., 244 F.3d 1289, 1296 (11th Cir. 2001).

“In considering whether to give preclusive effect to state-court judgments under res
judicata . . ., the federal court applies the rendering state’s law of preclusion.”

Lozman, 713 F.3d at 1074 n.6 (quoting Cmty. State Bank v. Strong, 651 F.3d

1241, 1263 (11th Cir. 2011)).
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Under Florida law, a judgment entered by a court of competent jurisdiction
has preclusive effect notwithstanding a pending appeal. The Supreme Court held

in Reese v. Damato that an appeal does not affect the preclusive effect of a prior

judgment unless an appellate court “tries the case de novo.” 44 Fla. at 698, 33 So.

at 464. When the appellate court, “upon the record upon errors assigned,
[exercises its] power to affirm, reverse, or modify the judgment appealed from, or
to enter its own judgment upon the case made by the record alone,” that “does not
have the effect of suspending or annulling the effect of the judgment from which it
was taken so as to d[i]vest such judgment of its force as an estoppel.” 1d. at 699,

33 So. at 464; see Fla. Dep’t of Transp. v. Juliano, 801 So. 2d 101, 105 (Fla. 2001)

(“[A] judgment rendered by a court of competent jurisdiction, on the merits, is a

bar to any future suit between the same parties or their privies upon the same cause

of action, so long as it remains unreversed.” (quoting McGregor v. Provident Trust
Co., 119 Fla. 718, 162 So. 323, 327 (1935))).

The district court correctly dismissed the complaint of CCB based on res
judicata. The judgment of the Florida court barred CCB from relitigating the same
controversy in the district court. The judgment “not only bar[red] issues that were
raised [in the state court case], but it also preclude[d] consideration of issues that
could have been raised but were not raised in [that] case.” Juliano, 801 So. 2d at

105.
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We AFFIRM the dismissal of the complaint filed by CCB.



