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BY THE COURT:

Tmesys,Inc. (“Tmesys”) petitionsfor permissionto appealadistrict court

decisionremandingto Alabamastatecourtthecasefiled againstit by respondent,



EufaulaDrugs, Inc. (“EufaulaDrugs”). Althoughwe entertainthepetition for the

limited purposeof clarifying certain law for our circuit with regardto theClass

Action FairnessAct of 2005 (“CAFA”), 28 U.S.C. § 1453(c)(l),thepetition is

DENIED.

I. BACKGROUND

EufaulaDrugs filed acomplaintin theBarbourCounty,Alabama,Circuit

Courtclerk’s office on 14 February2005. Summonswerenot issueduntil 28

February2005, Tmesysremovedthecaseto federalcourtpursuantto CAFA, and

EufaulaDrugsmovedto remand. Thedistrict court foundthat“[w]hen Eufaula

Drugsfiled its complainton February14, 2005, it hadthe specific intentthatthe

complaintbe servedonthat day.” EufaulaDrugs.Inc. v Tmesys.Inc., 432F.

Supp.2d 1240, 1249 (M.D. Ala. 2006) (applyingAlabamalaw andciting Ex parte

E. Ala. MentalHealth-MentalRetardationBd.. Inc., So.2d , 2006 WL 672685

(Ala. March 17, 2006). Accordingly, thecourtfoundthat,becauseunderAlabama

law thatmeantthatthecasehadcommencedprior to CAFA’s effectivedate,18

February2005, it lackedsubjectmatterjurisdiction andwasrequiredto remandthe

caseto statecourt. SeeCAFA, Pub. L. No. 109-2, § 9, 119 Stat.4, 14 (2005)

(settingeffective datefor CAFA amendmentsasthedateof enactment,18

February2005).
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IL DISCUSSION

Under28 U.S.C. § 1447(d)we aregenerallydeprivedof appellate

jurisdiction over remandorders. As to qualifying cases“commenced”on theday

of or afterCAFA’s enactment,however,CAFA providesus discretionaryappellate

jurisdictionto reviewsuchorders. 28 U.S.C. § 1453(c)(1); § 9, 119 Stat,at 14.

Here,we entertainthepetitionto appealfor the limitedpurposeof reviewingthe

thresholdissuesof first impressionin our circuit’ of(1) whetherwe have

jurisdiction to reviewan orderremandingacasebasedon a finding thatCAFA

does~ applyand(2) what law controlsasto whenanactionhas“commenced”

for purposesof CAFA.

As to thefirst issue,we find thatwe do havejurisdiction to reviewa district

court’s orderto remandwhenthatorder is basedon adeterminationthat CAFA

doesnot apply, at leastto theextentof reexaminingthatjurisdictional issue. S~

Ecee,Inc. v. Fed.EnergyRegulatoryComm’n,611 F.2d554,555 (5thCir. 1980)

(“[W]e alwayshavejurisdiction to determineourjurisdiction.”); see~ Patterson

v. DeanMorris, L.L.P., 448 F.3d736,738 (5thCir. 2006) (“We may revieworders

of remandfor assertederrors in the applicationof CAFA.”).

As to the secondissue,theconsensusamongcircuits is thatstatelaw

~Thecourt hasalreadyreceivedbriefing from all partieson thejurisdictional issueandis
ruling only on thatthresholdissue.
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determineswhenan actionis commencedfor purposesof CAFA. Braudv.

TransportServ.Co of Ill., 445 F.3d 801,803 (5thCir 2006);Plubell v. Merck&

Co.,Inc., 434F.3d 1070, 1071 (8th Cir. 2006);Bushv. Cheaptickets,Inc., 425

F.3d 683, 686 (9th Cir. 2005);seealsoNatalev. Pfizer, 424 F.3d43, (1st Cir.

2005);Pfizer, Inc. v. Lott, 417 F.3d725 (7thCir. 2005). We agree.

III. CONCLUSION

Accordingly, becausethedistrict court’s applicationof Alabamalaw

establishedthattheactionwascommencedprior to theeffectivedateof the actand

it is clearthatthedistrict courtproperly appliedAlabamalaw to theuiIdisputed

underlyingfacts,both thedistrict courtandour courtarewithoutjurisdiction under

CAFA.. Thus,we DENY thepetition for permissionto appeal.
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