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BLACK, Circuit Judge:



Norman Parker, a state prisoner convicted of murder and sentenced to death,
appealsthe District Court’s denial of his petitionfor writ of habeas corpus under 28
U.S.C. § 2254. On appeal, Parker only raises two claims: (1) the constitutional
deficiency of the jury ingruction on felony murder; and (2) ineffective asd stance of
counsel at capital sentenang. For thefollowingreasons, weafirmthedistrict court’s
denial of the petition.

|. BACKGROUND

In 1967, Parker was sentenced to life imprisonment for afirst-degree murder
committed in Dade County, Florida. In February 1978, Parker escaped from prison,
and committed two additional murders, onein Miami on July 18, 1978, and another
in Washington D.C.in August 1978." Thefollowing factsaretaken fromtheFlorida
Supreme Court’s opinion, on direct appeal, a&firming Parker’s conviction and
sentence for the Miami murder:

The evidence at trial established that on July 18 1978, defendant

[Parker] and his partner Manson, were admitted to a Miami home in

order to complete an illegal drug transaction with two mae occupants

of thehome. Soon thereafter, defendant and M ansonproduced asawed-

off shotgun and a chrome-plated revolver, respectively, and demanded
cocaine and money from thetwo victims. The two victims were forced

! In separate trial's, Parker was sentenced to another term of life imprisonment for the
second-degree murder committed in D.C., and sentenced to death for the first-degree murder
committed in Miami. Parker’s habeas petition challenges constitutional erors that allegedly
occurred during histrial for the Miami murder.



tosurrender jewelry, strip naked, and lieonabed. Two other occuparts,
afemale and her boyfriend (Chavez), werediscovered in another room
and also forced to strip naked and surrender jewelry. All four victims
were then confined in the same room, on the same bed. Defendant and
Manson exchanged weapons and defendant guarded the four victims
while Manson searched the home for additional loot. Defendant
threatened to kill the victims because he said he had escaped from jail
and had nothing to lose. The victims pleaded with defendant and
Manson to take what they wanted and leave. Chavez also pleaded with
defendant and Manson to leave hisgirlfriend alone. After a period of
time, defendant aimed the revolver at Chavez's back, whereupon
Manson handed defendant a pillow. The other three victims heard the
muffled shot and nothing further from Chavez. Chavez died from a
single gunshot wound to the chest. Defendant then committed a sexual
battery on the female. Defendant and Manson fled, but were later
identified by the surviving victimsfrom a photogrgphic lineup.

On August 24, 1978, defendant shot amaninaWashington, D.C.,
bar. A bullet from thisvictim’ sbody was matched with the bullet taken
from Chavez’ s body. Jewelry found in possession of the defendant in
D.C. was similar to jewelry taken form the Miami victims. Defendant
testified that he had beeninD.C. during the summer of 1978, including
the day that the Miami murder was committed. Four other defense
witnesses testified by deposition that defendant wasin D.C. during the
summer of 1978 but, on cross examination, were unable to swear
defendant wasin D.C. during the period, July 17-19, 1978.

Parker v. State, 456 So. 2d 436, 439-440 (Fla. 1984) (Parker 1).

In the trial for the Miami murder, the jury found Parker guilty of first-degree
murder, four counts of armed robbery, one count of sexual battery, possession of a
weapon during a criminal offense, and possession of aweapon by a convicted felon.
The jury recommended the death sentence by a vote of 10-2, and the trial judge

imposed the sentence after finding five aggravating factors and no mitigatingfactors.



On September 6, 1984, the Florida Supreme Court &firmed his conviction and
sentence on direct appeal. See id. On February 27, 1989, the Florida Supreme Court
denied Parker’ s petition for habeas corpus relief. Parker v. Dugger, 537 S0.2d 969
(Fla. 1989) (Parker 2). Thestate Circuit Court denied Parker's Rule 3.850 motion for
post-conviction relief, Florida v. Parker, No. 78-11151-A (Fla. Cir. Ct. Nov. 28,
1998), and on February 5, 1993, the Florida Supreme Court affirmed that decision on
appeal, Parker v. State, 611 S0. 2d 1224 (Fla. 1993) (Parker 3). Parker filed a
petitionfor afederal writ of habeas corpusin the Southern District of Florida, which
the District Court denied on January 25, 2002. Parker v. Moore, No. 97-1191 (S.D.
Fla. January 25, 2002) (Parker 4).> This appeal followed.
II. STANDARD OF REVIEW
We review the district court’s findings of fact for clear error and its legal
conclusions and mixed questions of law and fact de novo. In this case, both this
Court and the District Court are constrained by 28 U.S.C. § 2254. Section 2254, as
amended by Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA),
establishes a highly deferential standard for reviewing state court judgments. See

Robinson v. Moore, 300 F.3d 1320, 1342 (11th Cir. 2002). AEDPA “modified a

20n May 22, 2002, the district court entered a supplemental order, clarifying the basis for
denying Parker’ s petition and supplementing its conclusions. Parker v. Moore, No. 97-1191
(S.D. Fla. May 22, 2002).



federal habeascourt’ sroleinreviewing stateprisoner applicationsin order to prevent
federal habeas ‘retrids and to ensure that state-court convictions are given effect to
the extent possible under law.” Bell v. Cone, __ U.S. |, 122 S. Ct. 1843, 1849
(2002).

Under § 2254(d) afederal habeas court can grant relief for aclaim adjudicated
on the meritsin state court only where the adjudication in state court “ (1) resulted in
adecision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, asdetermined by the Supreme Court of the United Sates; or
(2) resulted in adecision that was based on an unreasonabl e determination of thefacts
inlight of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d).
We have previously explained the difference between the “contrary to” and
“unreasonable application” clausesin § 2254(d)(1):

A state court decisionis ‘contrary to’ clearly established federd law if

either (1) the state courtapplied arulethat contradictsthegoverning law

set forth by Supreme Court case law, or (2) when faced with materially

indistinguishablefacts, the state court arrived at aresult different from

that reached in a Supreme Court case. A state court conducts an

‘unreasonable application’ of clearly established federd law if it

identifies the correct legal rule from Supreme Court cae law but

unreasonably applies that rule to the facts of the petitioner’s case.

Putman v. Head, 268 F.3d 1223, 1241 (11th Cir. 2001); see Williams v. Taylor, 529

U.S. 362, 405-06, 120 S. Ct. 1495, 1519 (2000).



Moreover, § 2254(e)(1) “providesfor a highly deferential standard of review
for factual determinations made by a state court.” Robinson, 300 F.3d at 1342.
Section 2254(e)(1) states, “a determination of afactual issue made by a State court
shall be presumed to be correct. The applicant shall have the burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C.
§ 2254(e)(1).
[11. ANALYSIS
A.  Felony Murder
Parker first claims that he is entitled to habeas relief because the trial court
gave a constitutionally-deficient jury instruction on first-degree felony murder.
During Parker’ s prosecution, the State pursued two theories supporting afirst-degree
murder conviction: premeditated murder and felony murder. From the record, it
appearsthat thetrial court’soral instructionson first-degree murder failed to instruct
the jury on the elements of felony murder. The trial court read the following first-
degree murder instructions to the jury:
| now instruct you on the circumstances that must be proven
beyond a reasonable doubt before Norman Parker, Jr., can be found
guilty of first degree murder or any lesser included crime.
There are two methods of proving first degree murder. Thefirst

method is premeditated murder. Murder, first degree. Before you can
find the defendant guilty of first degree murder by premeditation, the



State must prove the following three elements beyond a reasonable
doubt:

[1]  Julio Ceazar Chavez is dead.

[2] The death was caused by the criminal act or agency of the
defendant.

[3] Therewasapremeditated killing of Julio Ceazar Chavez.

“Killingwith premeditation” iskilling after consciously deciding
to do so. The decision must be present in the mind at the time of the
killing. The law does not fix the exact period of time that must pass
between the formation of the premeditated intent to kill and the killing.
The period of time must be long enough to allow reflection by the
defendant.

The question of premeditation is a question of fact to be
determined by you from the evidence. It will be sufficient proof of
premeditationif the circumstances of the killing and the conduct of the
accused convince you beyond a reasonable doubt of the existence of
premeditation a the time of thekilling.

Thesecond method of proving first degree murder isby thefelony
murder rule.

The trial court gave no further oral instruction to the jury regarding first-degree
felony murder.

Thetria court next orally instructed the jury on the elements of second-degree
murder, and then gave an oral instruction on third-degree felony murder. Thethird

degree felony murder instructions were as follows:



Before you can find the defendant guilty of third degree murder,
the State must prove the following three elements beyond a reasonable
doubt:

[1] Julio Ceazar Chavez is dead.

[2] The death occurred as a consequence of and while the
defendant was engaged in thecommission of or an attempt
to commit a felony, other than any arson, involuntary
sexual battery, robbery, burglary, kidnapping, aircraft
piracy, or unlawful throwing, placing or discharging of a
destructive device or bomb, or which resulted from the
unlawful distribution of heroin by a person over the age of
18 years when such drug is proven to be the proximate
cause of death of the user.

[3] Norman Parker, Jr., was the person who actually killed
Julio Ceazar Chavez.

It is not necessary for the State to prove the killing was
perpetrated with a design to effect death.

At the conclusion of all the oral instructions, thetrial judge called asidebar to
ask if he had read the instructions properly. Although thetrial judge twice asked if
therewere additions or correctionsto the instructions, defense counsel did not object

to the omission of the oral first-degree felony murder instruction?

*During this sidebar, defense counsel only renewed an objection that is not relevant to our
habeas review. Inlight of defense counsel’s failure to objed to the omission of an oral felony
murder instruction, there is a reasonable inference that the omission was in fact an error in the
transcription of the oral instructions. During the state habeas proceedings, however, the State
conceded that the oral instruction had not been given. The Florida Supreme Court found that the
trial court had omitted the oral instruction on first-degree felony murder. See Parker 2, 537 SO.
2d 969, 970-71 (Fla. 1989). We are bound to give deference to this factual determination. 28
U.S.C. § 2254(e)(1).



The prosecutor then asked that written instructions be sent to the jury. The
Court agreed and told the jury that it would receive “a copy of the instructions that
| havejustreadtoyou.” Inaddition toinstructionson premeditated murder and third-
degree felony murder, the written instructions included a complete instruction on
first-degree felony murder:

Before you can find a defendant guilt of First Degree Felony

Murder, the State must prove the following dements beyond a

reasonable doubt:

1. JULIOCESAR CHAVEZ isdead.

2. The death occurred as a consequence of or while the defendant or an

accomplice was engaged in the commission of or an attempt to commit

Sexua Battery and Robbery.

3. NORMAN PARKER, JR. was the person who actually killed JULIO
CESAR CHAVEZ.

It isnot necessary for the State to prove that the defendant had a
premeditated design or intent to kill.

Thejury found Parker guilty of first-degree murder by way of ageneral verdict.
It is therefore unknown whether the first-degree murder conviction was based on
premeditation or the felony murder rule.

Parker argues that the trial court’'s omission of an oral felony murder
instruction violated his constitutional right to have a jury determine his guilt or

Innocence beyond a reasonable doubt. Specifically, he contends that, because itis



impossibleto know whether thejury found himguilty of felony murder after hearing
aconstitutionally infirm felony murder instruction, his conviction must be set aside
under therule of Stromberg v. California, 283 U.S. 359, 367—68, 51 S. Ct. 532, 535
(1931), and its progeny.

In response, the State argues Parker’s clam was procedurally barred by the
state courts and cannot now be addressed on federal habeas review.

1. Procedural Bar

Pre-AEDPA decisions from the Supreme Court establish the framework
governing procedural default in federal habeas cases. Procedural defaults in state
courtswill foreclose federal court review, absent ashowing of cause and prejudice.
Wainwright v. Sykes, 433 U.S. 72 (1977). Thisruleis grounded in theindependent
and adequate state law doctrine. Coleman v. Thompson, 501 U.S. 722, 750, 111 S.
Ct. 2546, 2565 (1991); Harris v. Reed, 489 U.S. 255, 260-63, 109 S. Ct. 1038,
104243 (1989). As the Supreme Court has recognized, application of both
procedural default and the independent and adequate sate law doctrinesuffersfrom
ambiguity in state court decisons; to this “common problem” the Supreme Court
applied a“common solution.” Id. at 263, 109 S. Ct. at 1043. That solution isthe
plain statement rule: “in determining, as we must, whether we have jurisdiction to

review acase that is alleged to rest on adequate and independent state grounds, we

10



merely assume that there are no such grounds when it is not clear from the opinion
itself that the state court relied upon an adequate and independent state ground.”
Michigan v. Long, 463 U.S. 1032, 1042, 103 S. Ct. 3469, 3477 (1983) (citaion
omitted). Applyingthis principlein the habeas context, the Supreme Court hasheld
that “a procedurd default does not bar consideration of a federal claim on either
direct or habeas review unless the last state court rendering a judgment in the case
clearly and expressly staesthat itsjudgment rests on astateprocedural bar.” Harris,
489 U.S. at 263, 109 S. Ct. at 1043 (internal quotations omitted); see also Coleman,
501 U.S. at 734-35, 111 S. Ct. at 2557 (same). The mere fact that a federal claim
might have been procedurally defaulted does not prevent afederal habeascourt from
reviewing that claim if the state court did not rely on the procedural bar as an
independent basis for its decision. Harris, 489 U.S. at 261-62, 109 S Ct. at 1042.
This Court has further clarified that afederal claim is not barred on federal habeas
review if the state courts actually reject a claim on the merits. Davis v. Singletary,
119 F.3d 1471, 1479 (“It is settled that once the state courts have ignored any
procedural bar and rejected a claim on the merits—not in the alternative but as the

only basis of decision—that claim is not barred from federal habeas review.”).

11



Mindful of the plain statement rule and its application in the habeas context,
weturn to the decisi on of the Florida Supreme Court. Initsearlier opinion denying
Parker’ s state habeas petition, the Supreme Court of Florida ruled as follows:

Petitioner [ Parker] next claimsthat thefelony murder instructionsgiven

tothejury were constitutionally deficient and that appel late counsel was

ineffective for failing to raise thisissue. During the oral instructions,
thetrial judgeinadvertently omitted the definition of first-degreefd ony
murder. The definition was included in the written instructions which

the jury was told it should review if in doubt on any instruction.

Although the judge asked if there had been any omissions to the

Instructions, trial counsel did not bring the omission to the attention of

thecourt and the issue was not preserved for appeal. Appellatecounsel

cannot be faulted for not raising an unpreserved issue. Moreover, even

if the written instructions were not sufficient to advise the jury, the

omission is harmless.

Parker 2,537 So. 2d at 970-71 (emphases added).

At theoutset, we notethat the parties di spute exactly what claimsthe Supreme
Court was discussing in this passage. The State contends that the relevant
claim—Clam 1l in Parker's state habeas petition—raised only an ingfective
assistance of appellate counsel claim, and the alleged jury instruction error served
merely as a predicate for this ineffectiveness claim. If Clam Il raised only an
ineffectiveness claim, then the Florida Supreme Court’s opinion in Parker 2 is

irrelevant to our determination of whether the substantive challenge to the jury

instructions Parker now urges on federd habeas review is procedurally bared.

12



Parker, on the other hand, respondsthat Claim|1 in the state habeas petition was not
limitedto anineffectivenessclaim; rather, hebrought both (1) asubstantivechallenge
to the jury instructions as a fundamental error under Florida law, and (2) an
Ineffectiveness claim based on appellate counsel’ s failure to argue this substantive
claim on direct appeal. As Parker sees it, the alleged jury instruction error was a
freestanding, substantive challenge, and Claim Il in the state habeas petition was a
compound claim asserting two related grounds for relief.

After reviewing Parker’s state habeas petition, we cannot but conclude that
Claim Il—which the Florida Supreme Court discussed in the passage quoted
above—was a compound claim raising both substantive jury instruction error and
appellate ineffectiveness for failing to raise to the jury instruction error on direct
appeal. We beginwith the caption of Claim 11, which appeared asfollows: “ Thetrial
court’s constitutionally deficient felony murder instruction was fundamental error
which violated Mr. Parker’ s Fifth, Sixth, Eighth, and Fourteenth Amendment rights,
and appellate counsel rendered ineffective assistance by failing to urge this
dispositive, critical constitutional claim” (emphasis added). The conjunction of two
independent (though related) claims for relief indicates that Parker’'s Claim 11
included a substantive challenge to the jury instructions, not jug a claim of

ineffective assigance of appellate counsel, as the Stae contends.

13



Turning to the body of Parker’s arguments in his state habeas petition, it is
apparent that the substantive challenge to the jury instructions was not just part of a
two-part, compound claim, but rather it wasthe more prominent of thetwo arguments
presentedin Claim 11.* Parker relied most heavily on Franklin v. Florida, 403 So. 2d
975 (Fla. 1981), a case in which the Florida Supreme Court held that an error in the
jury instructions on felony murder was fundamental error under Florida law.
Franklin did notincludeany claim of ineffective assistance of counsel; it wasdecided
solely onasubstantivechallengetothedeficientjury instructions. Parker specifically
argued that “ [t} hejury, not knowing the elements, coul d not have determined whether
those elements were proven beyond a reasonable doubt. Mr. Parker’s conviction
therefore stands in stark violation of the most rudimentary of due process rights.”
When Parker finally got around to arguing appellate ineffectiveness, he introduced
that contention with “[m]oreover,” suggesting that it was a separate and additional
ground for relief, not the sole ground predicated on thealleged jury instruction error.
And after his brief discussion of gpellate ineffectiveness, he returned to his

substantive argument, claiming he was entitled to state habeas relief because the

“We note that Parker’s discussion of Claim Il in his state habeas petition was 12 pages.
Only one of these pages was devoted to appellate ineffectiveness, and the three paragraphs on
thisissue were presented in the middle of the much longer and more thorough discussion of
Parker’ s substantive challengeto the jury instructions.

14



instruction error “remove[d] central issues from their rightful place in the jury’s
domain and den[ied] the accused the right to a verdict as to his guilt or innocence
provided by the jury.” |f anything, Parker’ s state habeaspetition treated theclaim of
appellate ineffectiveness as a subordinate issue appended—amost as an
afterthought—to his substantive challengeto the jury instructions.

Our conclusi onthat Parker’ s state habeas petition presented acompound claim
that included asubstantive challengeto thefelony murder instructionsis bol stered by
Parker’ sreliance on Florida' s law of “fundamental error.” From thefirg page of his
state habeas petition, Parker complained of “fundamental constitutional errors,” and
he specifically dated, “The petition pleads claims involving fundamental
congtitutional error.” Parke’s claim of fundamental error is significant because,
under Florida law, a jury instruction eror can be challenged even absent a
contemporaneous objection at trial if the error was a fundamental error. Archer v.
Florida, 673 So. 2d 17, 20 (Fla. 1996). The Florida Supreme Court has held that an
instruction error can constitute fundamental error. See Florida v. Jones, 377 So. 2d
1163, 1165 (Fla. 1979) (“Inthe present case, therewasacompletefailuretogive any
instruction on the elements of the underlying felony of robbey. This was
fundamental error.”). Furthermore, Parker cited several casesfrom Floridaappellate

courts holding that a fundamental error could be corrected whenever the issue was

15



presented, on direct appeal or in post-conviction proceedings. See Nova v. Florida,
439 So. 2d 255 (Fla. Dist. Ct. App. 1983), limited by Moreland v. Florida, 582 S0.
2d 618, 619 n.1 (Fla. 1983); Dozier v. Florida, 361 So. 2d 727 (Fla Dist. Ct. App.
1978); Flowers v. Florida, 351 So. 2d 387 (Fla Dist. Ct. App. 1977). The clear
import of Parker’ sfundamental error argument wasthat hewasentitledtorelief inhis
state habeas proceedings for the substantive jury instruction error, despite his tria
counsel’s failure to object at trial.®> His substantive challenge was thus presented to
the Florida Supreme Court during his state habeas proceedings.

In addition, we note that the State’ s response to Parker’ s state habeas petition
construed Claim |1 as asubstantive challenge to the fdony murder instructions. The
relevant section of the State’'s response brig was captioned simply “Incomplete
Felony Murder Instruction.” Nowhere in that brief does the State present any

argument related to an ineffective assistance of counsel claim. Rather, the Sate

*We acknowledge that the State interprets Parker’ s fundamental error argument as an
effort to show that his appellate counsel could have presented the challenge on direct apped
despite the counsel’ s failure to object to the jury instructions at trial. See Archer, 673 So. 2d at
20. Asthe State seesit, Parker’s fundamental error argument only goes to show that gopellate
counsel was deficient under Strickland. The State’ sinterpretation of Parker’s fundamental error
argument is too cramped, however, especially in light of the Florida cases Parker cited in support
of the proposition that the alleged fundamental error—in this case, the substantive jury
instruction error—could be corrected at any time. In other words, Parker was pressing the
argument that, under Floridalaw, he did not need to resort to an ineffectiveness claim in order to
challenge the instruction error during his state habeas proceedings. It isnot our place to pass on
whether this argument could succeed under Florida law; what matters for federal habeas review
isthat Parker presented a substantive challenge to the jury instructions during his state habeas
proceedings.

16



argued only that the substantive error of omitting an oral instruction on first-degree
felony murder amounted to harmless error, based on the overwhelming evidence of
premeditation. The State’s response brief confirms our reading of Parker’s Claim
Il—that it was primarily a substantive challenge to the jury instructions and only
secondarily an ineffectiveness claim.

Because we conclude that Claim Il in Parker’ s state habeas petition included
asubstantive challenge to the fd ony murder instruction, we must review the Florida
Supreme Court’ sdecisionin Parker 2 to determinewhether thissubstantive challenge
IS now procedurally barred. At no point in its anaysis of the felony murder
instruction claim (quoted above) did the state court expressly bar Parker sclaim. Its
treatment of his claims related to the jury instructions is in stark contrast with its
explicit procedural barsonall of Parker’s other clams. See, e.g., id. at 970 (finding
claim regarding admission of statements “procedurally barred”); id. at 972 (finding
challengeto cold, calculated, premeditated aggravator “ procedurally barred”); id. at
973 (finding claim “procedurally barred’). In fact, Parker raised seven different
clams in his state habeas petition, and the Flori da Supreme Court specifically stated
that all of them except the compound daim related to the felony murder instructions
were procedurally barred. The Florida Supreme Court clearly met the requirements

of the plain statement rule with regard to all of Parker’s other claims; itsfailure to

17



comply with the plain statement rule with regard to the substantive jury instruction
clamistelling.

The relevant passage from the state court’s opinion itsdf suggests that the
Florida Supreme Court did not bar Parker' s substantive challenge. Theonlythingin
Parker 2 that suggestsaprocedural bar isthe FloridaSupreme Court’ sgatement, “the
issue was not preserved for appeal.” Parker 2, 537 So. 2d at 971 (first emphasisin
guoted text above). The text of the opinion indicates, however, that this statement
was merely pat of the Court’ srecital of the procedural history relevant to Parke’s
ineffectivenessclaim. Theconjunction “and” indicates asecond fact conjoined with
the preceding fact in the state court’s recital of the procedural history. Were the
clause, “the issue was not preserved for appeal,” a conclusion barring Parker’sfirst,
substantive challenge to the jury instructions, the state court would have used the
conjunction “so,” not “and.” We therefore conclude that the Florida Supreme
Court’s statement that the issue was not preserved for appeal is a premise for the
court’s conclusion that “Appellate counsel cannot be faulted for not raising an

unpreserved issue.”®

®In addition, we note that, given Parker’s argument that the substantive instruction error
was fundamental error under Florida law, it may have been difficult for the Florida Supreme
Court to bar Parke’ s claim because of the absence of a contemporaneous objection. A failureto
object at trial isforgiven when the error is fundamental under Floridalaw. AsParke’sable
counsel suggested at oral argument, if thisisolated statement in the Florida Supreme Court’s
opinion had been the basis for imposing a procedural bar, Parker would have a colorable

18



In summarizing its ruling on Parker’s habeas petition, the Florida Supreme
Court wrote, “[hlaving found that all claims are either procedurally barred or
nonmeritorious, wedeny all relief.” Parker, 537 So.2d at 973. Asexplained above,
thestate court explicitly barred six of Parker’ sseven claims; the only claim that could
have been found “ nonmeritorious’ wasParker’ scompound claim relaedto thefelony
murder instruction. Because we conclude that Parker’s compound Claim Il in his
state habeas petition included a substantive chdlenge to the jury instructions, we
cannot accept that the state court’ s“nonmeritorious’ finding applied to theineffective
assistance clam only. At the very least, there is no plain statement that the Florida
Supreme Court did not consider the merits of the substantive challenge to the jury
instructions and find that challenge to be nonmeritorious.

Furthermore, it is impossible to characterize the stae court’s harmless error
analysisof the substantive challenge to the jury instructions as nothing more than an
alternative basis for its procedural bar ruling, so that the alternative naure of the
harmless error analysis now precludes federal habeas review. See Davis, 119 F.3d

at 1479 (noting that an alternative merits holding leaves theprocedural bar in place).

argument that the state court was applying inconsistent procedural rules which were therefore
inadequate grounds to prevent our federal habeas review. See James v. Kentucky, 466 U.S. 341,
348-49, 104 S. Ct. 1830, 1835 (1984) (holdng that a procedural rule that is not “firmly
established and regularly followed” cannat bar federal court review); Ford v. Georgia, 498 U.S.
411, 111 S. Ct. 850 (1991).

19



An alternative holding is suggested by the hypothetical “evenif” that introduces the
harmlesserror analysis. See Parker 2,573 So. 2d at 971 (second emphasisin quoted
text above). Thehypothetical, however, isnot “evenif therewereno procedural bar.”
Rather, the hypothetical presumes only that the written indructions were not
sufficient to instruct the jury on felony murder.” Even if the state court’ s harml ess
error analysisisan alternative holding onthemerits? itisan alternativetoadifferent
merits holding, not a procedural default.

Finally, theFloridaSupremeCourt’ srulingon Parker’ sRule 3.850 motion only
confirms our finding that there is no procedural bar. In its opinion, the Florida
Supreme Court stated that Parker’ sclaim regarding thefel ony murder instructionwas
procedurally barred. Parker 3,611 So.2d at 1226 (“ The proceduradly barred claims
are . . . 2) the jury instructions failed to define felony murder”). This is not
surprising, because the Florida Courts always bar claimsin Rule 3.850 proceedings
if those claims were brought or could have been brought earlier. See id. The state

court further explained in a footnote, however, that “Claim[] 2 [was] not only

"It would be possible to interpret the Florida Supreme Court’ s harmless error anaysis as
going to Strickland' s prejudice prong of Parker’s appellate ineffectiveness claim. If that werethe
case, then we would have to conclude that the Florida Supreme Court never ruled on Parker’s
substantive challenge to the jury instructions at al, and since we have already concluded that
Parker presented the substantive challenge in his state habeas petition, that would mean that his
claim was not procedurally barred.

8We discuss the validty of the state court’s harmless error analysis infia.
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procedurally barred, [it] wasfound to bewithout merit or harmlessin Parker’ shabeas
proceeding.” Id. at n.2. If Parker's substantive challenge to the deficient felony
murder instruction had not been raised in his gate habeas petition, the Florida
Supreme Court’ s footnote could not have noted that Parker’ s claim had been found
harmless.

We therefore conclude it “fairly appears’ that the Florida Supreme Court’s
opinion in Parker 2 did not procedurally bar Parker’ s substantive challengeto the
jury instructions. Coleman, 501 U.S. at 740, 111 S. Ct. at 2559.° And any doubtswe
might have about the Florida Supreme Court’s ruling must be settled by the plain
statement rule: if the applicaion of the procedural bar is not plainly stated in the
opinion, we must decline to apply a procedural bar and instead address the federal
Issue on the merits. Coleman, 501 U.S. at 734-35, 111 S. Ct. at 2557; Harris, 489
U.S at 263, 109 S. Ct. at 1043; see also Long, 463 U.S. at 1042, 103 S. Ct. at 3477.
The District Court therefore erred inapplying aprocedural bar to this claim, and we
will proceed to address its merits.

2. Merits

°Of course, the procedural bar imposed in Parker 3 cannot prevent federal habeas review
of the substantive jury instruction challenge. See Davis, 119 F.3d at 1479 (* Once a state supreme
court on direct review has eschewed the merits of aclaim, no amount of procedural bar holdings
asto that claim in future proceedings will suffice to bar the claim from federal habeas review.”).
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Turningto themerits, we may grant Parker habeasrelief with respect toaclaim
that was adjudicated on the meritsin state court only if the statecourt’ sdecisionwas
“contrary to, or an unreasonable application of, clearly established federal law.” 28
U.S.C. 8§ 2254(d)(1). Parker contendsthat this deferential standard does not apply in
this case because the Florida Supreme Court failed to discuss or even cite any
relevantfederal caselaw relating tohischallengetothejury instructions. See Romine
v. Head, 253 F.3d 1349, 1365 (11th Cir. 2001) (“[ W]hen thereis grave doubt about
whether the state court applied the correct rule of governing federal law, § 2254(d)(1)
doesnot apply.”). Unfortunately for Parker, this Circuit has already rejected such an
argument in Isaacs v. Head, 300 F.3d 1232, 1258-60 (11th Cir. 2002). In that case,
apetitioner challenged the admissibility of his statements made in custody under the
authority of Edwards v. Arizona, 451 U.S. 477, 101 S Ct. 1880 (1980). The state
court rejected that claim but did not cite Edwards. On federal habeas review, we
decided that AEDPA deference nonethel ess applied. We stated that we had no doubt
that the state court had fairly considered the Edwards claim and rejected it, and
8§ 2254(d)(1) therefore applied. Isaacs, 300 F.3d at 1260. In reaching this
conclusion, we explicitly distinguished Romine asa*“narrow decision.” Id. at 1259
(citing Wright v. Secretary for Dep 't of Corrections, 278 F.3d 1245, 1254 (11th Cir.

2002) (describing Romine as a case in which “it was unclear whether the federal
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constitutional issue had been raised and decided in state court”). All that isrequired
under § 2254(d)(1) isan adjudication on the merits, not afull state court opinion. See
Wright, 278 F.3d at 1254; Isaacs, 300 F.3d at 1259-60. For that reason, “the
summary nature of astate court’ s decision does not | essen the deference that isdue.”

Wright, 278 F.3d at 1254.

Having determined abovethat Parker presented hissubstantive challengetothe
jury instructionsduring his state habeas proceedings, we also conclude that the state
court ruled on that challenge. The stae court’ s failureto cite the relevant Supreme
Court precedents does not mean that AEDPA deference does not apply. See Isaacs,
300 F.3d at 1260. Accordingly, we will not grant Parker relief unless the Florida
Supreme Court’ sdecisionwas* contraryto, or an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States.”
28 U.S.C. § 2254(d)(1).

Parker’ s substantive challengeto hisconvictionrestsonthetrial court’ sfailure
to give an oral jury instruction defining the elements of first-degree felony murder,
and the jury’ sgeneral verdict does not disclose whether it convicted Parker on the
basis of felony murder or the prosecution’ s alternative premeditati on theory. Parker

clams that, despite the full and correct written instructions on felony murder and the
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Instructionson third- degree felony murder provided to thejury, the deficiency in the
ora instructions renders the entire verdict constitutionally infirm.

Parker’ s substantive challengeto thejury instructionsrelieson the conjunction
of three different legal principles. First, it isa commonplace of criminal law that a
convictionviolates due processif thejury did not haveto findthe el ements necessary
for aguilty verdict beyond areasonabledoubt. See, e.g., Sandstrom v. Montana, 442
U.S. 510, 526, 99 S. Ct. 2450, 2460 (1979); In re Winship, 397 U.S. 358, 90 S. Ct.
1068 (1970).

Second, most constitutional violations are subject to harmless error review.
Neder v. United States, 527 U.S. 1, 8, 119 S. Ct. 1827, 1833 (1999); Arizona v.
Fulminante, 499 U.S. 279, 306, 111 S. Ct. 1246, 1263 (1991); Chapman v.
California, 386 U.S. 18, 23, 87 S. Ct. 824, 827 (1967). Only errors deemed
“structural” requireautomaticreversal. See, e.g., Sullivanv. Louisiana, 508 U.S. 275,
113 S. Ct. 2078 (1993) (defective reasonable-doubt instruction); Gideon v.
Wainwright, 372 U.S. 335, 83 S Ct. 792 (1963) (complete denial of counsel).
Harmless error analysis applies, for example, where a jury instruction omits an
element of the offense. See Neder, 527 U.S. at 9,119 S. Ct. at 1833.

Third, “a general verdict must be sa aside if the jury was instructed that it

could rely on any of two or moreindependent grounds, and one of those groundsis
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insufficient, because the verdict may have rested exclusively on the insufficient
ground.” Zantv. Stephens, 462 U.S. 862,881, 103 S. Ct. 2733, 2745 (1983); see also
Stromberg v. California, 283 U.S. 359, 367—68, 51 S. Ct. 532, 535 (1931). In such
circumstances, it is impossible to determine on which basis the jury reached its
verdict, so deficiency in only one basis requires the entire verdict to be set aside.
Sandstrom, 442 U.S. at 526, 99 S Ct. at 2460; see also Stromberg, 283 U.S. at 368,
51 S. Ct. at 535 (“If any of the [bases] in question is invalid under the Federal
Constitution, the conviction cannot be upheld.”).

Parker’s argument combines these three principles as follows. There can be
little doubt that, ab initio, the failure of the state trial court to give an instruction on
first-degreefelony murder violated Parker’ s due processrights. See Sandstrom, 442
U.S. at 526, 99 S. Ct. at 2460. Without any explanation of the elements of first-
degreefelony murder, thejury could not properly havefound Parker guilty under the
second of the prosecution’s alternative theories for first-degree murder. Thereisno
way to know whether thejury convicted him of first-degree murder onthe basis of
the prosecution’s felony murder theory because the jury returned only a general
verdict. Thedeficiency inthefelony murder instruction therefore requiresthe entire
convictionto beset aside. Stephens, 462 U.S. at 881, 103 S. Ct. at 2745; Stromberg,

283 U.S. at 368, 51 S. Ct. at 535. Moreover, the error in the oral instructions cannot
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be rendered harmless by the complete written instructions given the jury, because
harmless error review does not apply. See Sullivan, 508 U.S. at 280-81, 113 S. Ct.
at 2082. As Parker sees it, the Stromberg error renders the entire jury verdict a
nullity, leaving nothing to review for harmless error. Id. at 280, 113 S. Ct. at 2082
(“Thereisno object, so to speak, upon which harmless-error scrutiny can operate.”).

We think Parker overstates the principle of Stromberg, however. While a
Stromberg-type error would require his conviction to be set aside, thereisonly a
Stromberg error if oneof theindependent basesfor thejury sverdict is“insufficient”
or “unconstitutional.” *® Stephens, 462 U.S. at 881-82, 103 S. Ct. at 2745. An
independent basis is insufficient where it would not support the jury’s verdict,
because of constitutional error or any other reason. See, e.g., Yates v. United States,
354 U.S. 298, 312, 77 S. Ct. 1064, 1073 (1957) (“[ T]heproper rule to be applied is

that which requires averdict to be set aside in cases where the verdict is supportable

9As Stephens explains, there are two sightly different rulesin Stromberg. The first
governs casesin which ajury isinstructed on two or more independent grounds and one of those
groundsis “insufficient.” Stephens, 462 U.S. at 881, 103 S. Ct. at 2745 (“One rule derived from
the Stromberg case requires that a general verdict must be set aside if the jury was instructed that
it could rely on any of two or more independent grounds, and one of those groundsis
insufficient, because the verdict may have rested exclusively on the insufficient ground.”). The
second rule governs those cases in which one of the charged grounds is an act protected by the
Congtitution. /d. at 883-84, 103 S. Ct. & 2746. The State argues that Stromberg isinapplicable
because neithe of the prosecution theories involved constitutionally-protected conduct. Thisis
beside the point because Parker isrelying on the first rule of Stromberg, which does not require
that one of the grounds on which the jury was instructed involve constitutional ly-protected
conduct. See Stephens, 462 U.S. at 881, 103 S. Ct. at 2745.
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on one ground, but not on another, and it isimpossible to tell which ground the jury
selected”), overruled on other grounds, Burks v. United States, 437 U.S. 1, 98S. Ct.
2141 (1978). A constitutional error underminesthejury’s verdict, however, only if
that error wasnot harmless, because most constitutional errorsare subject to harmless
error review. Neder,527 U.S. at 8,119 S. Ct. at 1833.

Thus, where there are two or more independent bases for ajury’ s verdict, we
apply harmless error review to each of them separately. Stromberg does limit our
evaluation of harmlessness. An error with regard to one independent basis for the
jury’s verdict cannot be rendered harmless solely because of the availability of the
other independent basis. If the law were otherwise, therule of Stromberg would be
eviscerated. At the same time, Stromberg cannot foreclose harmless error review
altogether, because an independent basis for ajury verdict is not insufficient if the

relevanterror is, considered separately, harmless.™ Thisistheonly way to harmonize

“As noted above, the only cases in which we do not apply harmless error review to a
constitutional violation are those in which the error is structural. See Neder, 527 U.S. a 8, 119
S. Ct. at 1833 (listing as structural defects complete denia of counsel, biased trial judge, racial
discrimination in grand jury sdection, denial of self-representation at trial, denial of public trid,
and defective reasonable-doubt instruction). The class of such casesis“very limited.” Id.
(quoting Johnson v. United States, 520 U.S. 461, 468, 117 S. Ct. 1544, 1549 (1997)); Rose v.
Clark, 478 U.S. 570, 578, 106 S. Ct. 3101, 3106 (1986) (noting that erors to which harmless
error review does not apply are “the exception and not the rul€’); United States v. Sanchez, 269
F.3d 1250, 1273 n.43 (11th Cir. 2001) (en banc) (“Thelist in Neder of structural errors not
subject to harmless-error review is a short one.”).

Other than his citations to Su/livan—a structural error case, see Neder, 527 U.S. at 8, 119
S. Ct. at 1833—Parke does not really argue that the dleged instruction error at issuehere was a
structural error. And even if he did, the law of this Circuit isto the contrary. See Rogers v.
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Stromberg with the general principle that most constitutional violations are subject
to harmless error review.

Our decision in Adams v. Wainwright, 764 F.2d 1356 (11th Cir. 1985), is not
tothecontrary. We stated in that case, “ Stromberg does not suggest a harmless error
standard based on overwhelming evidence of guilt under thevalid portionof thejury
charge. Rather, Stromberg states smply that if it is ‘impossible’ to say on which
ground the verdict rests, the conviction must be reversed.” Id. at 1362 (citing
Stromberg, 283 U.S. at 368, 51 S. Ct. at 535). Parker reads this statement as
forbiddingharmlesserror review atogether. Y et, the Adams opinion by itsownterms
only limits harmless error analysis so that an instruction eror is not found harmless
“under the valid portion of the jury charge.” Adams, 764 F.2d at 1362. Thisis
entirely consistent with ourinterpretation of Stromberg, that error with respect to one
independent basis is not rendered harmless solely because of the availability of
another independent basis where it is impossible to say on which basis the jury’s
verdict rests. Adams limited the scope of the harmless error analysis, but nothing in

that opinion foreclosed harmless error review altogether.

United States, 94 F.3d 1519, 1525 (11th Cir. 1996) (“We would be hard pressed to conclude that
incomplete jury instructions exemplify a structural defect[] in the constitution of the trial
mechanism, which def[ies] analysis by ‘harmless-error’ standards.”) (internal quotation omitted
and modificationsin original).
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In light of thisview of Stromberg, itisclear that the Florida Supreme Court’s
harmlesserror analysisin Parker 2 was* contrary to” clearly established federal law.
The Florida Supreme Court concluded the deficient felony murder instructions
constituted harmless error because of the overwhelming evidence of premeditation.
See Parker 2, 537 So. 2d at 971. This is exactly what Stromberg forbids: a
conclusion that a constitutional eror in one basis for a jury’s verdict is harmless
because of the availability of another, independent basis for the jury’s verdict.

Nonethel ess, whenwe consider Parker’ s substantivejuryinstruction challenge
de novo, we conclude the deficient felony murder instruction was, in fact, harmless.
Limiting our harmless error analysis to the felony murder instructions alone, we
conclude the complete written instructions and the third-degree felony murder
instructions render the error in the trial court's oral instructions harmless. As the
Supreme Court hasexplained,“ Thequestionin. . . acollateral proceeding iswhether
thealling instruction by itself so infected the entiretrial that the resulting conviction
violatesdue process.” Henderson v. Kibbe, 431 U.S. 145,154, 97 S. Ct. 1730, 1737
(1977) (quotation omitted). The challenged instruction must not be viewed in
isolation; the habeas court should consider the context of theinstructions asawhole
aswell astheentiretrial record. Estelle v. McGuire, 502 U.S. 62, 72,112 S. Ct. 475,

482 (1991); Agan v. Vaughn, 119 F.3d 1538, 1545 (11th Cir. 1997) (A defendant’s
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right to due processis not vidated unless an erroneous instruction, when viewed in
light of the entiretrial, was so misleading asto make thetria unfair.”).** Moreover,
“[@n omission, or an incomplete instruction, is less likely to be prejudicial than a
misstatement of the law.” Kibbe, 431 U.S. at 155, 97 S. Ct. at 1737. In such cases,
the habeaspetitioner’ sburdenis“especially heavy.” 1d.; Devier v. Zant, 3F.3d 1445,
1465 (11th Cir. 1993). This isespecially true where the habeas petitioner failed to
object to theincompleteinstruction at trial. Kibbe, 431 U.S. at 154,97 S. Ct. at 1736
(“Itistherare caseinwhich animproper instruction will justify reversal of acriminal
conviction when no objection has been made in thetrial court.”).

Parker doesnot arguethejury heard anerroneousinstruction onfelony murder;
rather, he complains tha no oral instruction on felony murder was given. This
omission cannot be reviewed in isolation from the remainder of the trial record.

McGuire, 502 U.S. at 72,112 S, Ct. at 482; Agan, 119 F.3d at 1545. Thetrial record

2Note that our review of an instruction error during federal habeas proceedings may
differ from how we would review asimilar error on drect appeal. The law of this Circuit
concerning appeal s involving instructions that omit an essential element of the offense was
articulated in Justice Scalia' s concurrence in Carella v. California, 491 U.S. 263, 267, 19 S. Ct.
2419, 2421-22 (1989) (Scalia, J., concurring). See Rogers v. United States, 94 F.3d 1519, 1526
(11th Cir. 1996) (finding Justice Scalia’s concurrence persuasive in the context of an instruction
omission on direct appeal). In Carella, Justice Scalia reasoned that, because jury fectfinding is
constitutionally essential, harmless error review of instruction errors differs from the typical form
of such analysisin that there should be no “expansive inquiry” into the trial record as awhole.
Carella, 491 U.S. at 267, 109 S. Ct. at 242122 (Scalia, J., concurring). Theimplicationisan
instruction error can be found harmless only on the basis of theinstructions as awhole, not the
entiretrial record. On federal habeas review, however, our harmless error andysisis not so
cabined. See McGuire, 502 U.S. at 72, 112 S. Ct. at 482; Agan, 119 F.3d at 1545.
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includes the written instructions given to the jury, and those instructions contained
aproper felony murder instruction. At worst, the oral instructions were incomplete
with respect to the felony murder charge, but placed in context, theinstructionswere
corrected by the written instructions given to the jury. The prosecution argued the
felony murder theory asan alternative during its closing arguments. Thetrial judge
specifically instructed the jury that there were two methods of proving first-degree
murder, and it mentioned—without further explanation—that the second method was
the felony murder rule. In addition, the trial judge gave a complete and accurate
instruction on third-degree murder, the substance of which was similar to theomitted
first-degree felony murder instruction.”® If the jury had been persuaded by the
prosecuti on’ s first-degree felony murder argument but confused by the omission in
theoral instructions of any explanation of the elementsof first-degreefelony murder,
thejury had available the full and completefirst-degree fdony murder instruction in
thetrial court’ swritten instructions. Under these circumstances, the omission of an
oral first-degreefelony murder instruction would not have misled thejuryto the point

of making thetrial unfair. Agan, 119 F.3d at 1545. Theincomplete oral instruction

3The difference between the first-degree and third-degree felony murder instructions is
the list of felonies that will support thegreater offense. First-degree felony murder applies only
when the underlying felony is sexual battery or robbery; third-degree felony applies when the
underlying felony is other than sexual battery, robbery, and severd other offenses not relevant
here. In all other respects, the first-degree and third-degree felony murder instructions are
identical.
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iIsnot prejudicial in light of the complete written instructions onfirst-degree fd ony
murder and third-degree felony murder. Kibbe, 431 U.S. at 155, 97 S. Ct. at 1737.
In addition, Parker did not object during histrial totheincompleteoral instruction on
felony murder. Parker,537 So. 2dat 970. Accordingly, Parker cannot meet hisheavy
burden of showing that the incomplete felony murder oral instruction so infected his
trial asto violate due process. Kibbe, 431 U.S. at 154, 97 S. Ct. at 1737.
Thisconclusionissupported by other of our Circuit precedents. InAdams, the
habeas petitioner challenged thetrial court’ sfailureto instruct on the elements of the
specificfeloniesthat constituted an aggravatingfactor. See Adams, 764 F.2d at 1364.
We concluded that these incomplete jury instructions did not so infect the entire
sentencing procedurethat the penalty imposed viol ated dueprocess. Id. Inparticular,
we emphasi zed that the habeas petitioner had failed to object at trial, id. at 1365, and
that the relevant instructions were not substantively incorrect but instead only
incomplete. Id. at 1364-65. Similarly, in Devier, the habeas petitioner challenged
thetrial court’sfailure to instruct as to the standard of proof for a crime that served
as an aggravating circumstance. Devier, 3 F.3d at 1465. Citing Adams, we stressed
that the petitioner had not objected to theincomplete instruction at trial and that the
instructions were merdy incomplee, not substantively erroneous. Id. at 1466.

Accordingly, we reversed the district court’ s grant of habeas relief.
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Parker’s case is not meaningfully distinguishable from Adams and Devier.
Like the petitioners in those cases, Parker failed to object at trial to the incomplete
oral instructions on first-degreefelony murder. Parker, 537 So.2d at 970. Alsolike
Adams and Devier, the instruction error was an incomplete instruction, not a
substantively erroneous instruction. An incomplée instruction is much less
prejudicial than a substantively erroneous one. Kibbe, 431 U.S. at 155, 97 S. Ct. at
1737. In addition, the jury in Parker’s case did get a complete and accurate first-
degree felony murder instruction, though it came only in the written instructions. In
Adams and Devier, by contrast, nothing indicates that the jury ever received a
completeinstruction. For thisreason, thereiseven less prejudice to Parker than there
was to the defendants in Adams and Devier.

Parker relies on Harmon v. Marshall, 69 F.3d 963 (9th Cir. 1995), acasein
which the Ninth Circuit refused to apply harmless error review to a trial court’s
failureto supply any instructionson any elementsfor two offenses. TheNinth Circuit
relied in part onitsdecision in Guam v. Marquez, 963 F.2d 1311 (9th Cir. 1992), in
which it declined to review for harmless error a trial court’s failure to give oral
instructions to a jury while providing the jury with written instructions. According
to the Ninth Circuit, “It is impaossible to know whethe the jury in fact read the

instructions on the elements of the offenses.” Harmon, 69 F.3d at 966 (citing
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Marquez, 963 F.2d at 1316). These Ninth Circuit precedents are not persuasive,
however. The Ninth Circuit clearly relied upon earlier precedents in which it had
found instruction error as to one element of an offense to be reversible per se. See
Harmon, 69 F.3d at 965 (citing cases). The Supreme Court, however, has held that
the omission of instructions as to one element of an offense does not preclude
harmlesserror review. Neder,527 U.S. a9, 119 S. Ct. at 1833 (“Unlikesuch defects
as the complete deprivation of counsel or trial before a biased judge, an instruction
that omits an element of the offense does not necessarily render a crimind trial
fundamentally unfair or an unreliable vehicle for determining guilt or innocence.”).
In light of Neder, Harmon iSnot persuasive.

The complete written instructions on first-degree felony murder and the
Instructions on third-degree felony murder render the deficient oral instruction on
first-degree felony murder harmless. This means the prosecution’s felony murder
theory standing alone—as it must be analyzed under Stromberg—was itself a
sufficient basis for the jury’s verdict. Consequently, there is no error under
Stromberg; either independent ground for conviction presented to thejury would have
been sufficient, standing alone, for the jury to convict. We therefore reject Parker’s
substantive challenge to the fdony murder instruction, and we will not grant him

habeasrdlief onthisclam.



B.  Ineffective Assistance of Counsel at Capital Sentencing

Next, Parker claims that he is entitled to habeas relief because his attorneys
rendered ineffective assistance of counsel at capital sentencing.

Parker was originally represented by two lawyers from the Public Defender’s
Office, Mr. Aaron and Mr. Mervis. These |lawyers retained Dr. Arthur Stillman, a
physician/psychiatrist, to evaluate Parker in part to develop mitigating factors for
presentationat sentencing. Dr. Stillmanconducted an extensive eval uation of Parker,
and concluded that Parker engaged in antisocial acts because of substance abuse, and
that he might suffer from an anti-social personality disorder. He also hinted that
evidence of substance abuse would be hel pful in developing mitigating factors.

Aaron and Mervis left the Public Defender’ s Office before Parker’ strial, and
Parker's case was reassigned to Daniel Vaeyos and Michael Roffino, who
represented Parker through histrial and sentencing. Roffino testified that Aaron and
Mervis had fully prepared for the trial and most of thework had already been done
when he inherited the case shortly before trial. Thus, he and Valeyos spent most of
their time and effortsinvestigating and preparing for the guilt phase of thetrial. Their
strategy was to focus on the guilt phase in hopes of an acquittal, and then, if
necessary, rely primarily on lingering or residual doubt at the penalty phase.

Although RoffinoclaimsV elayoswas primarily responsiblefor the sentencing phase,
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both attorneys worked on the sentencing phase and V el ayostestified he and Roffino
split the responsibility for the sentencing phase all along.

Counsel investigated Parker’ sbackground, talkedwith someof Parker’ sfamily
members, including Parker’s stepmother, and knew “quite a bit” about Parker’s
teenage years. Counsel “made numerous attempts to get a hold of family members
to get some information on Mr. Parker’s background.” Parker’s family members,
however, were either “unconcerned or uncooperative.” Also, Parker was not hdpful
in finding family members because he had not been in contact with them in many
years due to his previous incarceration.

Counsal decided not tointroduce evidence of drug abuse because Parker denied
using drugs and such evidence was inconsistent with Parker’s participation in a
“scared straight” anti-drug program in prison. Additionally, there was no evidence
indicating that the person who had committed the offense was acting under the
influence of drugs or alcohol.

Counsdl did not call Dr. Sillman to testify during the penalty phase because
Parker’ s previousattorneys had indicated the down sides of Dr. Stillman’ sevaluation
would outweigh the positive sides. Specifically, counsel did not want Dr. Stillman
totestify that Parker was“ sodopathic,” and that hispersonality traitswere consigent

with the crime that had taken place Counsel thought such evidence would be
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inconsistent with Parker’ sdenials that he committed the crimes and their lingering
doubt strategy at sentencing. Furthermore, counsel did not see anything which
indicated that Parker had mental health problems™

Counsel did not present evidenceof Parker’s military service because Parker
had gone AWOL, stolen a military vehicle, been sent to federal prison, and been
dishonorably discharged.

At sentencing, counsel primarily relied on lingering doubt. Dorothea Parker,
Parker’ s step-mother, was Parker’ sonly witness. Her main concern when testifying
appeared to be that the jury would blame her for her stepson’s deeds. Counsel also
introduced letters that people had written commending Parker for his work in a
“scared straight” anti-drug program, in which he made presentations about the
dangers of drug abuse. The jury also heard evidence from the State that Parker had
committed two previous murders for which he was convicted and received life

sentences. See Parker 1, 456 So. 2d at 440.

“Asfor Parker's head injuries, counsel received some information that Parker had fallen,
but did not know Parker was seriously injured.
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The jury recommended the death penalty by avote of 10-2. The trial judge
imposed the death penalty after finding five aggravating factors and no mitigating
factors.™

Parker raised claims of ineffective assistance of counsel in his Rule 3.850
motion filed in Circuit Court. In December 1998, the Circuit Court conducted a
three-day evidentiary hearing during which it heard and considered evidence on
Parker’s claim of ineffective assistance of counsel at capitd sentencing. The court
heard testimony from Parker’strial counsel, Parker’ s family members, Dr. Stillman,
and Dr. Haber.

Three of Parker’s cousins, asister and aunt testified that Parker was raised by
his uncle and grandmother, had abused drugs, was dropped on his head when hewas
two, and run over by atrain when hewas 12 or 13.

Dr. Stillman testified he believes Parker was brain damaged and abusing
substances at the time of thecrime, which aggravated Parker’ s frontal 1obe damage.
Dr. Stillman believesthisis corroboraed by Parker’s history of violent behavior and

his two childhood head injuries.

> The trial judge found the crime was (1) cold, calculated and premeditated, (2)
committed under sentence of imprisonment, (3) followed a prior violent felony conviction, (4)
committed during the course of a sexual battery, and (5) committed for pecuniary gain.
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Dr. Haber testified he examined Parker, reviewed the trial testimony, read Dr.
Stillman’s reports and read affidavits from Parker’'s family members. Dr. Haber
concluded Parker wasfunctioning adequately. Although Dr. Haber found “ soft signs”
of organic brain damage, he found no hard signs of brain damage, and he stated that
these “ soft signs’ might be the result of fatigue and not brain damage. Furthermore,
he found that the facts of the crime were consistent with a person having good
cognitive control and inconsistent with a person having a brain dysfunction or a
person who was intoxicated.

The Circuit Court denied Parker’ s claim of ineffective assistance of counsel at
capital sentencing, findingthat Parker had not established prejudiceunder Strickland.
The court found the testimony from Parker’s family to have “little impact” and Dr.
Stillman’ s testimony to be “wholly unpersuasive.” The Circuit Court then stated:

The Court cannot conclude that the jury likely would have been

persuaded by such testimony torecommend a sentence other than death,

especiallyinlight of the compelling aggravating circumstancesthat the
defendant had been convicted of murder on rwo prior and separate
occasions. Therefore, even assuming, but not deciding, that trial

counsel’s performance was deficient, defendant fails to demonstrate a

reasonable probability of a different result with effective assistance of

counsel. Strickland v. Washington, 466 U.S. 688, 104 S. Ct. 2052, 80

L. Ed. 2d 674 (1984).

The Florida Supreme Court affirmed the Circuit Court’s denial of Parker’'s

claim of ineffective assigance of counsel at capital sentencing. Parker 3, 611 So.2d
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at 1227-28. Inaportionof itsopinion addressing aseparateineffective assisance of
counsel claim, not raised in this proceeding, the Florida Supreme Court imprecisely
stated the prejudice prong of the Strickland test asfollows:. “In order toprevail on his
claimthat trial counsel wasineffectiveinfailingto challengethese prior convictions,
Parker must showthat histrial counsd’ s performancewasdeficient and that theresult
of the proceeding would have been different absent the deficient performance.” *° 1d.
at 1227 (emphasisadded). After addressing thisseparateineffectiveassistanceclam,
the Florida Supreme Court addressed Parker’s claim of ineffective assistance of
counsel at capital sentencing:

After the December 1988 evidentiary hearing, the trial court
[Circuit Court] denied relief on Parker’s claims that trial counsel was
ineffectiveinthe penalty phase. Heretooweagreewith thetrial judge's
conclusion that Parker failed to meet the Strickland test. Shefound, in
response to claims that family members should have been called in the
penalty phase, that

in these post-conviction proceedings, three cousins, a sister and
an aunt were called. However, because [Parker] had spent more
than ten years in prison for a prior murder, these witnesses had
had little contact with [him] in theyears immediately before the
crimeswere committed. Their staaements had little impact, and,
at times, supported the view that [ Parker] appeared normal, rather
than brain-damaged and impaired.

1® The proper standard for prejudice under Strickland v. Washington, 466 U.S. 668, 104 S.
Ct. 2052 (1984) is whether the jury’ sfailure to hear the mitigating evidence undermines the
confidence in its verdict, thus demonstrating areasonable probability of adifferent result.
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Thetrial court also rgected the claimthat counsel wasinefective
for failing to present the testimony of Dr. Stillman, apsychiatrist, inthe
penalty phase. The court explained:

Dr. Stillman’s testimony is wholly unpersuasive. His
conclusion that [Parker] is brain-damaged rests on the relatives’
post-sentencingreport of [ Parker’ s] brief |oss of consciousnessin
two childhood accidents. Significantly, [Parker] himself denied
any accidentsinhis1980interview with Dr. Stillmanand [Parker]
presents no medical record of any kind to substantiate these
aleged injuries. Infact, his IQ, as tested by Dr. Stillman, is
slightly higher than average, and there is no objective indication
of [Parker's] compromised intellectual functioning. Dr.
Stillman’s opinionissimply tha brain damage invariably results
from loss of consciousness, no matter how brief the period of
unconsciousness. Moreover, Dr. Stillman’s conclusions that
[Parker] was incompetent to gand trial and insaneat the time of
the offense—neither conclusion being urged by [Parker] in these
proceedings, and both conclusions being contradicted by the
overwhelming evidence in the case-undermine the aredibility of
hisfurther opinionthat [Parker’ s| capacity to conform hisconduct
to law was impaired.

The court cannot conclude that the jury likely would have
been persuaded by such testimony to recommend a sentence other
than death, especially in light of the compelling aggravating
circumstance that [Parker] had been convicted of murder ontwo
prior and separate occasions.

We find no errorin the trial court’s conclusions.

Id. at 1227-28.

Parker’s ineffective assistance claim is governed by the familiar two-prong
analysis from Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984).
“First, the defendant must show that counsel’s performance was deficient. . . .

Second, the defendant must show that the deficient performance prejudiced the
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defense.” Id. at 687, 104 S. Ct. at 2064. To establish inefectiveness, a“defendant

must show that counsel’s representations fell below an objective standard of

reasonableness.” Id. To establish prejudice, a defendant “must show that thereis a

reasonable probability that, but for counsel’ s unprofessional errors, the result of the

proceeding would have been different. A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” /d. at 694, 104 S. Ct. at 2068.
1. “Contrary To”

The District Court found the Florida Supreme Court's decision denying
Parker's Rule 3.850 motion to be “contrary to” Strickland because the Florida
Supreme Court misstated the prejudice prong as requiring Parker to show “that the
result of the proceeding would have been different,” rather than “a reasonable
probability” that the result of the proceeding would have been different. After
conductingade novo review, however, the District Court denied Parker' sineffective
clam, finding Parker had not established either the deficient performanceor prejudice
prong of Strickland.

The State arguesthe Florida Supreme Court’ s decision was not “ contrary to”
federal law simply because it improperly paraphrased the prejudice prong of
Strickland in one sentence of itsopinion. The State points out the Florida Supreme

Court correctly cited Strickland (which established the “reasonable probability”
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standard) as the controlling federal law. Furthermore, the Florida Supreme Court
relied heavily upon the reasoning of the Circuit Court and adopted its conclusions.
TheCircuit Court had correctly enundated the prejudice prong of Strickland, finding
“even assuming, but not deciding, that trial counsel’s performance was deficient,
defendant fails to demonstrate a reasonable probability of a different result with
effective assistance of counsel. Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052,80L. Ed. 2d 674 (1984).” Although the Florida Supreme Court did not quote
thispart of the Circuit Court opinion or use the words “reasonabl e probability” inits
opinion, the Florida Supreme Court did quote the Circuit Court’s statement that it
“cannot conclude that thejury /likely would have been persuaded by such testimony
to recommend a sentence other than death. . . .” Parker 3, 611 So. 2d at 1228
(emphasis added).

By using the modifier “likely” instead of “reasonableprobability,” the Florida
Supreme Court did not precisely enunciate the prejudice prong of Strickland.
Nevertheless, we do not read itsopinion as arejection of Strickland or an adoption
of a“more likely than not” standard, which would be “contrary to” federal law. See
Williams v. Taylor, 529 U.S. 362, 406, 120 S. Ct. 1495, 1519 (2000) (stating that a
state court decision rejecting an ineffective assistance claim* on the groundsthat the

prisoner had not established by apreponderance of the evidence that theresult would
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have been different,” would be contrary to clearly established federal law “because
we held in Strickland that the prisoner need only demonstrate a ‘reasonable
probability that . . . . the result of the proceeding would have been different.””).

In Wright v. Moore, 278 F.3d 1245 (11th Cir. 2002), this court stressed that
under 8 2254(d)(1) we review the state court’s “decision” and not necessarily its
rationale. Id. at 1255 (* Thestatutory language[of § 2254(d)(1)] focusesontheresullt,
not on thereasoning that led to theresult . . ..”). We cautioned that overemphasison
the language of a state court’ s raionale would lead to“a ‘ grading papers approach
that is outmoded in the post-AEDPA era.” Id. at 1255; see also Hennon v. Cooper,
109 F.3d 330, 335 (7th Cir. 1997) (rgjecting the approach that § 2254(d)(1) would
have federal habeas courts judge the quality of the state court’s reasoning, because
such an approach “would place the federal court in just the kind of tutelary relation
tothe state courtsthat the recent amendmentsaredesigned to end”). Although astate
court opi nion contai ning a“conspi cuous misapplicationof Supreme Court precedent”
would not be entitled to deference under the AEDPA, “[w]e will not presume that a
state court misapplied federal law, and absent indicationto the contrary will assume
that state courts do understand ‘ clearly established Federal law . . . asdetermined by
the Supreme Court of the United States.”” Wright, 1256 F.3d at 1256 n.3 (quoting 28

U.S.C. § 2254(d)(1)).



Recently, the Supreme Court held that the California Supreme Court’s
occasional reference to Strickland s* reasonable probability” standard by use of the
term “probable” without the modifier may have been imprecise, but was not a
repudiation of Strickland and did not render theCaliforniaSupreme Court’ sdecision
“contrary to” Strickland. Woodford v. Visciotti, __ U.S. __, 123 S. Ct. 357, 359
(2002). The Court foundit particularly relevant that although the CaliforniaSupreme
Court occasionally used imprecise language, in other parts of its opinion the
California Supreme Court properly described the Strickland standard in terms of a
“reasonable probability” and “undermin[ing] confidence in the outcome.” Id. In
reversingthe Ninth Circuit,the Court found theNinth Circuit’ s*readinessto atribute
error isinconsi stent withthe presumption that state courtsknow and follow thelaw,”
and “also incompatible with § 2254(d)’ s * highly deferentid standard for evaluating
state-court rulings,” which demands that state court ded sions be given the benefit of
the doubt.” /d. at 360 (internal citation omitted).

Similarly, in this case, although the Florida Supreme Court used imprecise
language to describethe prejudice prong, the court correctly cited Strickland as the
controlling federal authority, relied upon the Circuit Court’s reasoning (which
included aproper enunciation of the* reasonable probability” standard), and cited the

Circuit Court’s conclusion that it “cannot conclude that thejury likely would have

45



been persuaded by such testimony to recommend a sentence other thandeath . . . .”
Parker 3, 611 So. 2d at 1228 Despite the imprecise language used by the Florida
Supreme Court, we conclude the court understood and applied the correct prejudice
standard from Strickland. Thisdeferential approach isconsistent with our view that
if astate court deniesaprisoner’ sclaimwithout any reasoning at all, itisstill entitled
to AEDPA deference. See Wright, 278 F.3d at 1255. Thus, we conclude the Florida
Supreme Court’ s decision was not “contrary to” clearly established federal law as
determined by the United States upreme Court.”
2. De Novo Review

Even if the Flori da Supreme Court’ s decision were contrary to Strickland, we
would affirm the district court’s de novo analysis that Parker has not established
deficient performance or prejudice under Strickland. Our own review of the record,
the factual findings of the district court (which wereview for clear error), and the
factual findings of the state courts (which wemust accept astrue unless rebutted by
clear and convincingevidence), wouldlead usto concludethat counsel’ sperformance

was not constitutionally deficient, and, even if it were, there is no reasonable

7 For the reasons stated in the following section, we dso conclude the Aorida Supreme
Court’ s decision did not involve an unreasonable application of clearly established federal law as
determined by the United States Supreme Court; nor was it based on an unreasonable
determination of the factsin light of the evidence presented. See 28 U.S.C. § 2254(d).
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probability that, absent counsd’ s deficient performance, the result of the proceeding
would have been different.
a. Deficient Performance

“No absolute rules dictate what is reasonable performance for lawyers.”
Chandler v. United States, 218 F.3d 1305, 1317 (11th Cir. 2000). “Judicial scrutiny
of counsel’s performance must be highly deferential,” and “a court must indulge a
strong presumption that counsel’ s conduct falls within the widerange of reasonable
professional assistance; that is, the defendant must overcome the presumption that,
under the circumstances, the challenged action ‘might be considered sound trial
strategy.’” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065 (quoting Michel v.
Louisiana, 350 U.S. 91, 101, 76 S. Ct. 158, 164 (1955)). Although there is no
absolute duty to investigate particular factsor a certain line of defense, a complete
failure to investigate may constitute deficient performance of counsel in some
circumstances. Crawfordv. Head, 311 F.3d 1288, 1297 (11th Cir. 2002); see Housel
v. Head, 238 F.3d 1289, 1294 (11th Cir. 2001) (“A failure to investigate can be
deficient performancein a capital case when counsel totally failsto inquire into the
defendant’ s past or present behavior or life history.”).

Strickland requires that counsd either make a reasonableinvestigation of the

law and facts relevant to a case or make a reasonable decision not to carry out a
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particular investigation. Strickland, 466 U.S. at 690-91, 104 S. Ct. at 2066.
“ Strategic choices made ater thorough investigation of the law and factsrelevant to
plausibleoptions are virtually unchall engeabl e; and strategi c choi ces made after less
than complete investigation are reasonable precisely to the extent that reasonable
professional judgments support limitations on investigation.” /d.

Similarly, “[n]o absolute duty exists to introduce mitigating or character
evidence.” Chandler,218 F.3dat 1319 (11th Cir. 2002). “ Counsd who fail topresent
any mitigating evidence, even whenit isavailable at sentencing, may still be deemed
constitutionally effective, provided that the decision not to present mitigating
evidence was a tactical one based on the results of a reasonable investigation.”
Hubbard v. Haley, 317 F.3d 1245, 1260 (11th Cir. 2003) (citations omitted).
“Considering the redlities of the courtroom, more is not always better. Stacking
defenses can hurt acase. Good advocacy requires‘winnowing out’ somearguments,
witnesses, evidence, and so on, to stress others.” Chandler, 218 F.3d at 1319.

Parker argues his attorneys were ineffective because they spent virtually dl of
their time preparing for the guilt phase of thetrial, did not adequately prepare for the
sentencing phase of the trial, and relied solely on a reasonable doubt argument at
sentencing which the jury had already regected during the guilt phase. Specificaly,

Parker claims counsel should have presented mitigating evidence of his
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disadvantaged upbringing, al cohol and substance abuse, psychological disorders, and
brain damage. Parker suggests counsel should have presented this evidence through
the testimony of his family members, Dr. Stillman, and Dr. Haber.

We conclude Parker’ s attorneys were not deficient in focusing their time and
energy on acquittal at trid and focusing their alguments at sentencing on residual
doubt (instead of other forms of mitigation). In cases like this, when guilt isinfact
denied and counsdl reasonably employs a lingering doubt strategy at sentencing, a
“lawyer’s time and effort in preparing to defend his client in the guilt phase of a
capital case continuesto count at the sentencing phase.” Tarver v. Hopper, 169 F.3d
710, 715 (11th Cir. 1999). Creating lingering or residual doubt over a defendant’s
guilt is not only areasonable straegy, but “is perhaps the most effective strategy to
employ at sentencing.” See Chandler, 218 F.3d at 1320; Tarver, 169 F.3d at 71516
(citing acomprehensive study on theopinionsof jurorsin capital casesand other law
review articles concluding that raising residual doubt over adefendant’sguiltis“the
best thing a capital defendant can do to improve his chances of receiving a life

sentence”).'®

Bparker claims his attorney’ s reliance on lingering doubt was not a strategic choice, but
resulted from inadequate preparation. Given the testimony from Parker’s attorneys regarding
their investigation, we disagree.
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Parker’s attorneys talked to some of Parker’s family members, including his
step-mother, and investigated Parker’ sbackground. Their investigation waslimited,
however, because they knew Parker had been incarcerated for aprevious murder and
thus had little contact with his family in the years immediately before this murder.
Roffino testified he attempted to investigate Parker’ sfamily background, but Parker
was not helpful infinding family membersand the family memberswho Roffino was
able to contact were dther “unconcerned or uncooperative.” Given counsel’s
reasonable attempts to investigate Parker’s family background, the difficulties in
procuring information from Parker's family, and the limited value of such
information, Parker’ s attomeys were not deficient in failing to seek out additional
mitigating evidence from Parker’s family members.

Counsel reasonably decided not to present evidence of drug abuse because it
was inconsistent with Parker’ sdenial that he was abusing drugs and hisinvolvement
in adrug treatment program while in prison. Moreover, there was no evidencethat
Parker was intoxicated at the time of the crime.

Counsel did not see any signs of brain damage or mental disorder.
Additionally, counsel feared that evidence of mental defectsand personality disorder

would undermine Parker’s credibility and be inconsistent with his alibi defense.
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Counsel decided not to put Dr. Stillman on the gand because Dr. Stillman had
opined that Parker was antisocial and a sociopath, a diagnosis the jury might not
consider mitigating. Furthermore, we must accept the Circuit Court's and Horida
Supreme Court’s factud finding that Dr. Sillman’s testimony regarding brain
damage, substance abuse, and personality disorder was “wholly unpersuasive.”
Parker 3,611 So. 2d at 1228. Counsel cannot be deemed deficientin failing to call
awitness whose testimony is of such limited value.”

Consideringthe limited val ue of the mitigating evidence Parker claims should
have been introduced, and the fact that such evidence was often inconsistent with
other evidence already before the court, we conclude Parker’'s attorneys were
reasonable in relying on lingering doubt and not introdudng this other potentially
mitigating evidence.

b. Prejudice

Even assumingParker’ scounsel’ s performancewasdeficient, Parker would not
demonstrateprejudice. Given the strength of theaggravating factorsand therelative
weaknessof the mitigating evidence Parker argues should have been presented, there

isno reasonabl e probahility that, absent the deficient performance, theoutcome of the

19 We aso find counsd was not deficient in failing to provide Dr. Stillman with
background information which could have been used in his assessment of Parker.
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proceedings would have been different. The aggravating factors in this case are
substantial  The jury knew that Parker had committed two previous murders for
which he had received life sentences. The statetrial judge found: (1) the crime was
cold, calculated and premeditated, (2) committed under sentence of imprisonment, (3)
followed a prior violent felony conviction, (4) was committed during the course of
asexual battery, and (5) was committed for pecuniary gain.

The Circuit Court and Horida Supreme Court found the testimony from
Parker’ sfamily memberswould have“hadlittleimpact” onthe penalty phasebecause
they had “little contact” with Parker in the years preceding the murder and thear

testimony “at times, supported the view that [Parker] appeared normal, rather than

® Thetrial court specifically found:

The testimony of the three surviving victimsin this case indicated
NORMAN PARKER, JR. acted without any of the qualities we identify as
belonging to raional and moral human beings. Appaently, NORMAN PARKER,
JR. came along with his friend and drug dealing partner, Robbie Manson, in a
planned drug “rip-off” of the victim. Whereas, Manson was willing to leave after
taking the cocaine and other items from the victims, NORMAN PARKER, JR.,
ignoring Manson'’ s repeated urgings to leave, stayed to rape SilviaArana. For no
apparent reason other than to silence Silvia Arana s objecting boyfriend,
NORMAN PARKER, JR. shot Julio Chavez in the back, and proceeded
immediately thereafter, while Julio was languishing on the bed, to rape and defile
SilviaArana. . . .

The depravity of NORMAN PARKER, JR.’s acts, combined with the clear
evidence that these acts were not isolated, but arepart of a pattem of behavior in
his life that canna be tolerated in our society, require the impostion of the death

pendty.
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brain-damaged and impaired.” Parker 3, 611 So. 2d at 1228. The Circuit Court and
Florida Supreme Court also found Dr. Stillman’ s testimony “wholly unpersuasive.”
1d. Parker hasnot rebutted thesefactud findingswith clear and convincing evidence.
See 28 U.S.C. § 2254(e)(1).

Dr. Haber’ stestimony islikewiseof very l[imited valueto Parker. Although Dr.
Haber found some soft signs of brain damage, his other findings refute a finding of
menta impairment. In fact, the district court found that Dr. Haber's testimony
rebutted Dr. Stillman’ s testimony that Parker suffers from brain damage.

Given the state court’s fectual findings, we conclude that assuming, but not
deciding, trial counsel’ s performance wasdeficient, Parker hasfailed to demonstrate
areasonable probability of adifferent result with effective assistance of counsel.

V. CONCLUSION

The District Court incorrectly conduded that Parker’s substantive challenge
to the deficient felony murder instructions was procedurdly barred by the Florida
Supreme Court. Infact, Parker presented this substantive challenge during his state
habeas proceedings and the Florida Supreme Court did not procedurally bar that
clam. We must therefore review that claim on the merits. The Florida Supreme
Court’ s conclusion that the deficient felony murder instructions constituted harmless

error because of overwhelming evidence of premeditation was contrary to clearly
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established federal law under Stromberg. However, inreviewing Parker’ s challenge
de novo, we find that any error in theoral instructions was rendered harmiess by the
complete and accurate written instructions on first-degree fdony murder and the
instructions on third-degree felony murder.

The state court adjudication of Parker’'s claim of ineffective assistance of
counsel at capital sentencing did not result in a decision that was contrary to, or
invol ved an unreasonabl e applicationof, clearly established federal law asdetermined
by the Supreme Court of the United Sates; nor did it result in a decision that was
based on an unreasonabl e determinationof thefactsin light of the evidence presented
in the state court proceedings. See 28 U.S.C. 8§ 2254(d). Furthermore, after
conducting ade novo review of thisclam and giving proper deference to the factual
findingsmade by the state courts, we concludethat Parker could not demonstrate that
his counsel’ s performance was constitutionally deficient, and assuming counsel’s
performance was deficient, Parker could not show that the deficient performance
prejudiced his defense.

AFFIRMED.



