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DOUGLAS HOUGHTON,
TIMOTHY ACARO,
next friendofJohnDoe andJohnRoe,
WAYNE SMITH,
DANIEL SKAHEN,
JOHNDOE,
JOHNROE,
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Plaintiffs-Appellants,

ANGELA GILMORE, et al.,

Plaintiffs,

versus

SECRETARYOF THE DEPARTMENT OFCHILDREN AND FAMILY
SERVICES,(formerlyH.R.S.),
DISTRICT ADMINISTRATOR, District XI of Florida
DepartmentofChildrenandFamilyServices,

Defendants-Appellees,



CHARLIE CRIST,

AttorneyGeneralof the Stateof Florida,

Defendant,

ROBERTPAPPAS,District Administrator,District X
of FloridaDepartmentof ChildrenandFamily
Services,

Defendant-Appellee.

Appealfrom theUnitedStatesDistrict Court
for the SouthernDistrict ofFlorida

(January 28, 2004)

BeforeBIRCH, CARNESandHUG*, Circuit Judges.

BIRCH, CircuitJudge:

In this appeal,we decidethestates’rightsissueofwhetherFloridaStatute

§ 63.042(3),which preventsadoptionby practicinghomosexuals,is constitutional

asenactedby theFloridalegislatureandas subsequentlyenforced. Thedistrict

courtgrantedsummaryjudgmentto Floridaoveran equalprotectionanddue

processchallengeby homosexualpersonsdesiringto adopt. We AFFIRM.

* HonorableProcterHug, Jr.,UnitedStatesCircuit Judgefor theNinth Circuit, sitting by

designation.
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I. BACKGROUND

A. The ChallengedFlorida Statute

Since 1977,Florida’sadoptionlaw hascontaineda codifiedprohibitionon

adoptionby any“homosexual”person. 1977 Fla.Laws, ch. 77-140,§ 1, Fla. Stat.

§ 63.042(3)(2002).1 For purposesof this statute,Floridacourtshavedefinedthe

term“homosexual”asbeing“limited to applicantswho are knownto engagein

current,voluntaryhomosexualactivity,” thusdrawing“a distinctionbetween

homosexualorientationandhomosexualactivity.” Fla. Dep’t ofHealth& Rehab.

Servs.v. Cox, 627 So. 2d 1210, 1215 (Fla. Dist. Ct. App. 1993),aff’d in relevant

p~,656 So. 2d 902, 903 (Fla. 1995). During thepasttwelveyears,several

legislativebills haveattemptedto repealthe statute,2andthreeseparatelegal

challengesto it havebeenfiled in the Floridacourts.3 To date,no attemptto

overturntheprovisionhassucceeded.We now considerthemostrecentchallenge

to the statute.

‘Fla. Stat. § 63.042(3)provides:“No personeligible to adoptunderthis statutemayadoptif that

personis ahomosexual.”

2 S.B.752, Reg. Sess.(Fla. 1995);H.B. 349, Reg. Sess.(Fla. 1995); H.B. 1461,Reg. Sess.(Fla.

1993).

~SeeCox, 627 So. 2d at 1210,aff’d in part,rev’d in part,andremanded,656 So.2d 902 (Fla.
1995);Amer v. Johnson,4 Fla. L. Weekly Supp.854b(Fla. Cir. Ct. 1997); Seebolv. Farie,16
Fla. L. Weekly C52 (Fla. Cir. Ct. 1991).
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B. TheLitigants

Six plaintiffs-appellantsbring thiscase. Thefirst, StevenLofton, is a

registeredpediatricnursewho hasraisedfrom infancythreeFloridafoster

children,eachof whomtestedpositivefor HIV at birth. By all accounts,Lofton’s

efforts in caringfor thesechildrenhavebeenexemplary,andhis storyhasbeen

chronicledin dozensofnewsstoriesandeditorialsaswell ason national

television.4We confineourdiscussionof that story to thosefactsrelevantto the

legal issuesbeforeus andproperlybeforeusin the record. JohnDoe,alsonamed

asaplaintiff-appellantin this litigation, wasborn on 29 April 1991. Testing

positiveatbirth for HIV andcocaine,Doeimmediatelyenteredthe Floridafoster

caresystem. Shortly thereafter,Children’sHomeSociety,aprivateagency,placed

~~ JayWeaver,Gaysto TestFlorida Law on Adoptions,Miami Herald,March4, 2003, at
Fl; AdvocatesSayKeepFamilyat CenterofGayAdoptionBattle,Miami Times,Apr. 2, 2002,at
7A; BruceAlpert, DebateOverBan on GayAdoptionsGrows,Times-Picayune,Mar. 30, 2002,
at Nat’l 1; Editorial, AdoptionbyLovingGayParents,St. PetersburgTimes,Mar. 25, 2002,at
1 OA; RobertScheer,Editorial, Kids GetLeftin theLurch Whenthe ‘Values’ CopsArrive, L.A.
Times,Mar. 19, 2002, at Metro 13; DanaCanedy,GroupsFight Florida ~ Ban on Gay
Adoptions,N.Y. Times,Mar. 15, 2002,atAl 2; GoodMorningAmerica:SteveLoftonandRoger
CroteauDiscussRightsofGayCouplesto AdoptChildren (ABC televisionbroadcast,Mar. 14,
2002); WorldNewsTonightwith PeterJennings:GayCouple~ Struggleto AdoptFoster
Childrenin Florida (ABC televisionbroadcast,Mar. 14, 2002);PrimetimeThursday:Rosie‘s
Story(ABC televisionbroadcast,Mar. 14, 2002);JulieSullivan,OregonFamilyat VortexofBan
on GayAdoption,Oregonian,Mar. 14,2002,at Al; JeanneMalmgren,GayAdoptionin Florida:
It ~ Out oftheQuestion,St. PetersburgTimes,Mar. 14, 2002,at 1D; AndresViglucci, Parentsin
Their Hearts,TheySeekApprovaloftheLaw, Miami Herald,Aug. 31, 2001, at6A; Tamar
Lewin, Court BacksFlorida Ban on Adoptionby Gays,N.Y. Times,Aug. 31, 2001,at A14; Gail
EpsteinNieves,FosterParentChallengesStateBan on GayAdoption,Miami Herald,July 21,
2001, at 1B; DavidCrary, GayAdoptionBan in Florida FacesCourt Test,L.A. Times,June17,
2001,at A14; All ThingsConsidered:ACLUPlansLawsuitAgainstFlorida to Changea Law
thatProhibits theAdoptionofChildrenbyGayMenandLesbians(National PublicRadio
broadcast,May 26, 1999).
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Doein fostercarewith Lofton, who hasextensiveexperiencetreatingHIV

patients. At eighteenmonths,Doe sero-revertedandhassincetestedHIV

negative. In Septemberof 1994,Lofton filed an applicationto adoptDoebut

refusedto answertheapplication’sinquiryabouthis sexualpreferenceandalso

failedto discloseRogerCroteau,his cohabitatingpartner,asa memberofhis

household.After Lofton refusedrequestsfrom the Departmentof Childrenand

Families(“DCF”) to supplythemissinginformation,his applicationwasrejected

pursuantto the homosexualadoptionprovision. Shortly thereafter,in early 1995,

William E. Adams,Jr.,a professorof law who hadparticipatedin oneof the

previouslegal challengesto Fla. Stat.§ 63.042(3),wroteto the AmericanCivil

LibertiesUnion (“ACLU”) andinformedit that Lofton andCroteauwouldmake

“excellenttestplaintiffs.” R3-108at 3. Two yearslater, in light of the lengthof

Doe’s stayin Lofton’s household,DCF offeredLofton the compromiseof

becomingDoe’slegal guardian.Thisarrangementwould haveallowedDoeto

leavethe fostercaresystemandDCF supervision. However,becauseit would

havecostLofton over$300 amonthin lostfostercaresubsidiesandwould have

jeopardizedDoe’sMedicaidcoverage,Lofton declinedthe guardianshipoption

unlessit wasan interim stagetowardadoption. UnderFloridalaw, DCF couldnot

accommodatethis condition,andthepresentlitigation ensued.
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Plaintiff-appellantDouglasE. Houghton,Jr., is a clinical nursespecialistand

legal guardianofplaintiff-appellantJohnRoe,who is elevenyearsold. Houghton

hasbeenRoe’scaretakersince1996 whenRoe’sbiological father,sufferingfrom

alcoholabuseandfrequentunemployment,voluntarily left Roe, thenfouryears

old, with Houghton. Thatsameyear,Houghtonwasappointedco-guardianof Roe

alongwith oneRobertObeso(who otherwisehasno involvementin this case).

After Roe’sbiological fatherconsentedto terminationof hisparentalrights,

Houghtonattemptedto adoptRoe. Becauseof Houghton’shomosexuality,

however,he did notreceivea favorablepreliminaryhomestudyevaluation,which

precludedhim from filing thenecessaryadoptionpetition in statecircuit court.

Fla. Stat.§~63.092(3),63.112(2)(b).

Plaintiff-appellantsWayneLameSmithandDaniel Skahen,an attorneyand

realestatebrokerresidingtogetherin KeyWest,becamelicensedDCF foster

parentsafter completinga requisiteten-weekcoursein Januaryof 2000. Since

then,theyhavecaredfor threefosterchildren,noneof whomhasbeenavailable

for adoption. On 1 May 2000, SmithandSkahensubmittedapplicationswith DCF

to serveasadoptiveparents.5On theiradoptionapplications,bothSmithand

Skahenindicatedthat theyarehomosexuals.On 15 May 2000,theyreceived

~Unlike Lofton andHoughton,neitherofwhosecohabitatingpartnersseeksto join their
respectiveadoptions,SmithandSkahenseekto adoptjointly.
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noticesfrom DCF statingthat theirapplicationshadbeendeniedbecauseof their

homosexuality.

C. ProceduralHistory

Appellantsfiled suit in the United StatesDistrict Courtfor the Southern

District ofFlorida andnamedasdefendantsKathleenA. KearneyandCharles

Auslanderin their respectiveofficial capacitiesasDCF SecretaryandDCF District

Administratorfor DadeandMonroeCounties. Their complaintallegedthat the

statuteviolatesappellants’fundamentalrightsandtheprinciplesof equal

protection. Jointly,appellantsaskedthedistrictcourtto declareFla. Stat.

§ 63.042(3)unconstitutionalandto enjoin its enforcement.Appellantsalsosought

classcertificationon behalfof two purportedclasses:all similarly situatedadults

andall similarly situatedchildren. Thedistrictcourtdeniedthe requestfor class

certificationandgrantedsummaryjudgmentin favorof the stateon all counts,

therebyupholdingthe statute. It is from this judgmentthatappellantsnow appeal.

Appellantsassertthreeconstitutionalargumentson appeal. First, appellants

arguethat the statuteviolatesLofton, Houghton,Doe,andRoe’srightsto familial

privacy, intimateassociation,andfamily integrity undertheDue ProcessClauseof

the FourteenthAmendment.Second,appellantsarguethat the SupremeCourt’s

recentdecisionin Lawrencev. Texas,539 U.S. , 123 5. Ct. 2472(2003),

recognizeda fundamentalright to privatesexualintimacyandthat theFlorida
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statute,by disallowingadoptionby individuals who engagein homosexualactivity,

impermissiblyburdensthe exerciseof thisright. Third, appellantsallegethat,by

categoricallyprohibiting only homosexualpersonsfrom adoptingchildren,the

statuteviolatesthe EqualProtectionClauseofthe FourteenthAmendment.Each

of thesechallengesraisesquestionsof first impressionin this circuit.

II. DISCUSSION

A. SummaryJudgmentStandard

We review a summaryjudgmentdecisiondenovo andapply the samelegal

standardusedby the districtcourt. Nat’l ParksConservationAss’nv. Norton, 324

F.3d 1229, 1236 (11thCir. 2003). In conductingourreview,we view all evidence

andfactualinferencesin the light mostfavorableto thenonmovingparty. Id.

Summaryjudgmentis properwhere“there is no genuineissueasto anymaterial

fact” and“the movingparty is entitledto a judgmentasamatterof law.” Fed.R.

Civ. P. 56(c). However,“the mereexistenceofsomeallegedfactualdispute

betweenthepartieswill notdefeatanotherwiseproperlysupportedmotionfor

summaryjudgment.” Andersonv. Liberty Lobby, Inc.,477 U.S.242,247-48,106

S. Ct. 2505,2510 (1986). Only factualdisputesthatare materialunderthe

substantivelaw governingthecasewill precludeentryof summaryjudgment. Id.
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B. Florida’s AdoptionScheme

Appellants’ challengecannotbeviewedapartfrom the contextin which it

arises. UnderFloridalaw, “adoptionis notaright; it is a statutoryprivilege.”

Cox, 627 So. 2d at 1216. Unlike biologicalparentage,which precedesand

transcendsformal recognitionby the state,adoptionis wholly a creatureof the

state. Cf Smithv. Org. ofFosterFamiliesfor Equal. & Reform,431 U.S.816,

845,97 S. Ct. 2094, 2110(1977) (notingthat, unlike thenaturalfamily, which has

“its originsentirelyapartfrom thepowerof the State,”the fosterparent-child

relationship“has its sourcein statelaw andcontractualarrangements”);Lindley v.

Sullivan, 889F.2d 124, 131 (7thCir. 1989)(“Becauseof its statutorybasis,

adoptiondiffers from naturalprocreationin a mostimportantandstrikingway.”).

In formulatingits adoptionpolicies andprocedures,the StateofFloridaacts

in theprotectiveandprovisionalroleof in loco parentisfor thosechildrenwho,

becauseof variouscircumstances,havebecomewardsof the state. Thus,adoption

law is unlike criminal law, for example,wherethe paramountsubstantiveconcern

is not intrudingon individuals’ liberty interests,~ ~ Lawrence,539U.S.

123 S. Ct. 2472; Roev. Wade,410 U.S. 113,93 5. Ct. 705 (1973),andthe

paramountproceduralimperativeis ensuringdueprocessandfairness,~

Stricklandv. Washington,466U.S. 668, 104 S. Ct. 2052(1984);Mirandav.

Arizona,384U.S. 436,86 S. Ct. 1602 (1966);Gideonv. Wainwright,372 U.S.
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335, 83 S. Ct. 792 (1963). Adoption is alsodistinct from suchcontextsas

government-benefiteligibility schemesor accessto apublic forum, whereequality

of treatmentis theprimaryconcern. See,~ Rosenbergerv. Rector& Visitors of

Univ. ofVa., 515 U.S.819, 115 S. Ct. 2510(1995); AdarandConstructors,Inc. v.

Pena,515 U.S.200, 115 5. Ct. 2097 (1995). By contrast,in the adoptioncontext,

the state’soverridinginterestis the bestinterestsof the childrenwhomit is seeking

to placewith adoptivefamilies. In re Adoptionof H.Y.T., 458 So. 2d 1127, 1128

(Fla. 1984)(notingthat, in Floridaadoptionproceedings,“the court’sprimaryduty

is to servethebestinterestsof thechild—theobjectof theproceeding”).6Florida,

actingparenspatriaefor childrenwho havelost theirnaturalparents,bearsthe high

dutyof determiningwhatadoptivehomeenvironmentswill bestserveall aspects

of the child’s growthanddevelopment.

Becauseof theprimacyof thewelfareof the child, thestatecanmake

classificationsfor adoptionpurposesthatwould be constitutionallysuspectin

manyotherarenas.For example,Floridalaw requiresthat,in orderto adoptany

child otherthana specialneedschild, an individual’s primaryresidenceandplace

6 SeealsoRushingv. Bosse,652 So.2d 869, 873 (Fla. Dist. Ct. App. 1995) (“Adoption

proceedingsareunique. In an adoptionproceeding,the intendedbeneficiaryoftheproceedingis
thechild to beadopted.”);Amer, 4 Fla. L. WeeklySupp. 854b(noting thatpersonsseekingto
adopt“aremerelyrequestingthat thestatemakeadecisionto investigatethecandidate’s
backgroundto determineif theirenvironmentwould servethebestinterestsofa child” andthat
“[i]n eachadoptionproceeding,thechild is the intendedbeneficiarywhoseinterestis afforded
theutmostconsideration”).
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of employmentmustbe locatedin Florida. Fla. Stat. § 63.185. In screening

adoptionapplicants,Florida considerssuchfactorsasphysicalandmentalhealth,

incomeandfinancialstatus,durationof marriage,housing,andneighborhood,

amongothers. Fla. Admin. CodeAnn. r. 65C-l6.005(3)(2003). Similarly, Florida

givespreferenceto candidateswho demonstratea commitmentto “value, respect,

appreciate,andeducatethechild regardinghis or herracial andethnicheritage.”

Id. Moreover,prospectiveadoptiveparentsarerequiredto signan affidavit of

good moralcharacter.j4~Many of thesepreferencesandrequirements,if

employedoutsidetheadoptionarena,would beunlikely to withstandconstitutional

scrutiny. See,~ Troxel v. Granville, 530U.S.57, 68, 120 5. Ct. 2054,2061

(2000) (recognizingthat,absentneglector abuse,the statemaynot“inject itself

into theprivaterealmof the family to furtherquestionthe ability of thatparentto

makethebestdecisionsconcerningthe rearingofthatparent’schildren”); Supreme

Courtof Va. v. Friedman,487 U.S.59, 70, 108 5. Ct. 2260,2267 (1988)

(invalidatingasunconstitutionalVirginia’s residencyrequirementfor waive-in

admissionto the statebar).

Thedecisionto adopta child is nota privateone,buta public act. Cox, 627

So. 2d at 1216. At a minimum,would-beadoptiveparentsare askingthe stateto

conferofficial recognition—and,consequently,thehighestlevel of constitutional

insulationfrom subsequentstateinterference,seeTroxel, 530U.S.at 65, 120 S. Ct.
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at 2060—onarelationshipwherethereexistsno naturalfilial bond. In many

cases,theyalsoareaskingthe stateto entrustinto theirpermanentcarea child for

whomthe stateis currentlyservingas loco parentis. In doingso,these

prospectiveadoptiveparentsare electingto opentheirhomesand theirprivate

lives to closescrutinyby the state.7 Florida’s adoptionapplicationrequires

information on avarietyofprivatematters,includingan applicant’sphysicaland

psychiatricmedicalhistory,previousmarriages,arrestrecord,financialstatus,and

educationalhistory. In this regard,Florida’s adoptionschemeis like any“complex

socialwelfaresystemthatnecessarilydealswith the intimaciesof family life.”

Bowenv. Gilliard, 483U.S.587,602, 107 5. Ct. 3008,3017-18(1987) (quoting

Califanov. Jobst,434U.S.47, 55 n.l 1, 98 5. Ct. 95, 100 n.l 1(1977)).

Accordingly,suchintrusionsinto privatefamily mattersareon adifferent

constitutionalplanethanthosethat “seek[] to foist orthodoxyon theunwilling by

banningor criminally prosecuting”nonconformity. Califano,434U.S. at 55 n.l 1,

98 S. Ct. at 100n.ll; cf Lindley, 889 F.2dat 131 (decliningto find a privacy

~SeealsoCOX, 627 So. 2d at 1216(“To makedecisionsthat accordwith thebestinterestsof
children,governmentagenciesandcourtsareclearlyentitled to conductextensiveexaminations
into thebackgroundof prospectiveparents.”);In re Op. oftheJustices,530 A.2d21, 27 (N.H.
1987) (“[W]e notethatno intrusionby thestatein this contextis possibleunlessanduntil an
individual invites it by voluntarily seekingto adopt.... Only thenwould thestatepose
questionsaboutthe individual’sprivatelife, astheagentresponsiblefor preservingand
furtheringthewelfareof its children.”).
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interestin adoptinga child becausestatelaw “requiresadoptersto submittheir

personallives to intensivescrutinybeforethe adoptionmaybe approved”).

In short, a personwho seeksto adoptis askingthe stateto conductan

examinationinto his or herbackgroundandto makeadeterminationasto thebest

interestsof a child in needof adoption. In doingso, the state’soverridinginterest

is notprovidingindividuals the opportunityto becomeparents,butrather

identifying thoseindividuals whomit deemsmostcapableof parentingadoptive

childrenandprovidingthemwith a securefamily environment.Indicativeof the

strengthof the state’sinterest—indeedduty—in this contextis the fact that

appellantshavenotcitedto us,norhavewe found,a singleprecedentin whichthe

SupremeCourtor oneof oursistercircuitshassustaineda constitutionalchallenge

to ai~adoptionschemeor practiceby anyindividualotherthana naturalparent,and

evenmanychallengesby naturalparentshavefailed. See,~g, Lehr v. Robertson,

463U.S.248, 103 S. Ct. 2985 (1983); Quilloin v. Walcott,434U.S. 246, 98 5. Ct.

549 (1978). Of course,despitetheirhighly sensitivenature,adoptionschemesare

by no meansimmunefrom constitutionalscrutiny,andwe now considerthe

constitutionalityof theFlorida statute. See,~ Cabanv. Mohammed,441 U.S.

380, 99 S. Ct. 1760(1979) (invalidatingon equalprotectiongroundsa statelaw

permittingunwedmothers,butnotunwedfathers,toblock adoptionof their child

simply by withholdingconsent).
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C. Appellants’ DueProcessChallenges

1. FundamentalRight to “Family Integrity”

Neitherpartydisputesthat thereis no fundamentalright to adopt,norany

fundamentalright to be adopted.R4-124at 10 (JointPre-trialStipulation);see

alsoMullins v. Oregon,57 F.3d789, 794 (9thCir. 1995)(“[W]hatever claima

prospectiveadoptiveparentmayhaveto a child, we arecertainthat it doesnotrise

to the level of a fundamentalliberty interest.”);Lindley, 889F.2dat 131 (“[W]e

are constrainedto concludethat thereis no fundamentalright to adopt.”). Both

partieslikewise agreethatadoptionis a privilegecreatedby statuteandnotby

commonlaw. R4-124at 10. Becausethereis no fundamentalright to adoptor to

beadopted,it follows that therecanbeno fundamentalright to apply for adoption.

Nevertheless,appellantsarguethat,by prohibitinghomosexualadoption,the

stateis refusingto recognizeandprotectconstitutionallyprotectedparent-child

relationshipsbetweenLofton andDoe andbetweenHoughtonandRoe.8 Noting

that the SupremeCourthasidentified“the interestof parentsin the care,custody,

andcontrolof their children” as“perhapsthe oldestof the fundamentalliberty

interestsrecognizedby this Court,” Troxel, 530U.S.at 65, 120 5. Ct. at 2060,

appellantsarguethat theyareentitled to a similarconstitutionalliberty interest

8 BecauseSmithandSkahenhaveno specific fosterchild or legalwardwhom theyareseekingto

adopt,theydo not, andneednot, join in thesearguments.
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becausetheysharedeeplyloving emotionalbondsthatare ascloseasthose

betweenanaturalparentandchild.9 Theyfurthercontendthat this liberty interest

is significantly burdenedby theFlorida statute,which preventsthemfrom

obtainingpermanencyin their relationshipsandcreatesuncertaintyaboutthe

future integrityof their families. Only by beinggiven the opportunityto adopt,

appellantsassert,will theybe ableto protecttheirallegedright to “family

integrity.”0

Althoughthe text of the Constitutioncontainsno referenceto familial or

parentalrights, SupremeCourtprecedenthaslong recognizedthat “the Due

ProcessClauseof theFourteenthAmendmentprotectsthe fundamentalright of

parentsto makedecisionsconcerningthecare,custody,andcontrolof their

children.” Id. at 66, 120 S. Ct. at 2060. A corollaryto this right is the “private

realmof family life which the statecannotenterthathasbeenaffordedboth

substantiveandproceduralprotection.” Smithv. Org. of FosterFamiliesfor

Equal. & Reform,431 U.S.816, 842,97S. Ct. 2094,2108 (1977)(internalcitation

~On appeal,appellantsarguethat thedistrictcourterredin not allowing themto showthat they
havea constitutionallyprotectedfamily relationship.Theshortcomingin appellants’argument,
however,is not factual,but legal. As we explain,appellants’emotionalties,regardlesshow
strongandintense,do not by themselvescreatetheconstitutionalrightsappellantsclaim to have.

10 As partofthis argument,appellantsassertthatthestateis denyingthemaccessto thepanoply

ofconstitutionalandstatutoryprotectionsthat accompanylegal adoptionsolelyon thebasisof
theirhomosexuality.This is arestatementoftheirequalprotectionargument,which weaddress
in Section11.D.
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andquotationmarksomitted). Historically, theCourt’s family- andparental-rights

holdingshaveinvolvedbiological families. See,~ Troxel, 530 U.S.57, 120 S.

Ct. 2054 (2000);Wisconsinv. Yoder,406U.S.205,92 5. Ct. 1526(1972);Stanley

v. Illinois, 405U.S.645, 92 S. Ct. 1208 (1972);Piercev. Soc’y of Sisters,268 U.S.

510,45S. Ct. 571 (1925);Meyerv. Nebraska,262 U.S.390,435. Ct. 625 (1923).

TheCourtitselfhasnotedthat “the usualunderstandingof ‘family’ implies

biological relationships,andmostdecisionstreatingtherelationbetweenparent

andchild havestressedthis element.” Smith,431 U.S.at 843, 97 S. Ct. at 2109.

Appellants,however,seizeon a few lines of dictafrom Smith,in which the Court

acknowledgedthat “biological relationshipsarenot [the] exclusivedetermination

of theexistenceofa family,” id., andnotedthat “[a]doption, for instance,is

recognizedasthe legalequivalentof biologicalparenthood,” at 844n.5 1, 97 S.

Ct. at 2109 & n.5 1. Extrapolatingfrom Smith,appellantsarguethat parentaland

familial rightsshouldbe extendedto individuals suchasfosterparentsand legal

guardiansandthatthe touchstoneof thisliberty interestis notbiological ties or

official legal recognition,butthe emotionalbondthatdevelopsbetweenand

amongindividualsasaresultof shareddaily life,

We do notreadSmith sobroadly. In Smith, theCourtconsideredwhether

the appelleefosterfamiliespossesseda constitutionalliberty interestin “the

integrity of their family unit” suchthat the statecouldnotdisruptthe families
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withoutproceduraldueprocess.jçj~at 842, 97 5. Ct at 2108. Althoughthe Court

foundit unnecessaryto resolvethat question,JusticeBrennan,writing for the

majority,did notethatthe importanceof familial relationshipsstemsnotmerely

from bloodrelationships,butalso from “the emotionalattachmentsthatderive

from the intimacyof daily association.”Id. at 844, 97 S. Ct. at 2109. TheSmith

Courtwenton,however,to discussthe “importantdistinctionsbetweenthe foster

family andthenaturalfamily,” particularlythe fact thatfosterfamilieshavetheir

genesisin statelaw. Id. at 845, 97 5. Ct. at 2110. TheCourtstressedthat the

parametersofwhateverpotentialliberty interestsuchfamiliesmightpossesswould

bedefinedby statelaw andthe justifiable expectationsit created. Id. at 845-46,97

S. Ct. at 2110. TheCourtfoundthat theexpectationscreatedby New York law--

which accordedonly limited recognitionto fosterfamilies--supportedonly “the

mostlimited constitutional‘liberty’ in the fosterfamily.” Id. at 846,97 5. Ct. at

2110. Basingits holdingon othergrounds,the Courtconcludedthat the

proceduresprovidedunderNew York law were “adequateto protectwhatever

liberty interestappelleesmayhave.” j~at 856,97 S. Ct. at 2115.

In Drummondv. FultonCountyDep’t of Family& Children’sServs.,the

formerFifth Circuit construedSmith’sdicta in consideringdueprocessandequal

protectionclaimsbroughtby white fosterparentschallengingGeorgia’srefusalto

permitthemto adopttheirmixed-racefosterchild, whomtheyhadparentedfor
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two years. 563 F.2d 1200, 1206 (5thCir. 1977)(enbanc),cert. denied,437 U.S.

910,98 S. Ct. 3103 (1978).h1 Arguing that theirswasa “psychologicalfamily,” the

fosterparentsadvanceda theoryidentical to thatofpresentappellants:

Plaintiffs maintainthat duringtheperiodTimmy lived with themmutual
feelingsof love anddependencedevelopedwhich areanalogousto those
found in mostbiological families. By socharacterizingtheirhomesituation
theyseekto comewithin theprotectionwhich courtshaveaffordedto the
family unit. Theyassertthat their relationshipto Timmy is partof the
familial right to privacywhich is a protectedinterestunderthe Fourteenth
Amendment.As the “psychologicalparents”of Timmy, theyclaim
entitlementto theparentalrightsreferredto in numerousdecisions.

Id. at 1206 (internalcitationomitted). Relyingon Smith, theDrummondcourt

rejectedplaintiffs’ argument. Examiningstatelaw to determinethe extentof

plaintiffs’ constitutionalinterests,thecourt foundthat “[t]here is nobasisin the

Georgialaw, which createsthe fosterrelationship,for ajustifiable expectationthat

the relationshipwill beleft undisturbed.”j4. at 1207. TheDrummondcourt

stated:

Theveryfact that the relationshipbeforeusis a creatureof statelaw, aswell
asthe fact that it hasneverbeenrecognizedasequivalentto eitherthe
naturalfamily or the adoptivefamily by anycourt, demonstratesthat it is not
a protectedliberty interest,butan interestlimited by thevery laws which
createit.

Id.; accordMullins, 57 F.3dat 794 (holdingthatbiological grandparentspossessed

no liberty interestin adoptingtwo of theirgrandchildrenwho wereavailablefor

“In Bonnerv. Prichard,661 F.2d 1206, 1207(11th Cir. 1981) (enbane),weadoptedasbinding
precedentall decisionsoftheformerFifth Circuit renderedprior to 1 October1981.
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adoption);Procopiov. Johnson,994F.2d325,329 (7thCir. 1993)(relying on

Smithandholdingthat “[n]otwithstandingthepreferencethatstatelaw grantsto

fosterfamilies seekingto adopttheir fosterchildren,this priority doesnotriseto

the level of an entitlementor expectancy”).

NeitherSmithnorDrummond,however,categoricallyforeclosedthe

possibility that,underexceptionalcircumstances,a fosterfamily couldpossess

somedegreeof constitutionalprotectionif statelaw createda “justifiable

expectation”of family unit permanency.Drummond,563 F.2d at 1207. Here,we

find thatunderFloridalaw neithera fosterparentnora legal guardiancouldhavea

justifiableexpectationofapermanentrelationshipwith his or herchild free from

stateoversightor intervention. UnderFloridalaw, fostercareis designedto be a

short-termarrangementwhile the stateattemptsto find a permanentadoptive

home.’2 For instance,Floridalaw permitsfostercareasa “permanencyoption”

only for childrenat leastfourteenyearsof age,Fla. Stat. § 39.623(1),andDCF

mayremovea fosterchild anytimethat it believesit to bein the child’s best

interests,id. § 409.l65(3)(f). Similarly, legal guardiansin Floridaare subjectto

ongoingjudicial oversight,includingthe duty to file annualguardianshipreports

12 Althoughthereareundoubtedlysituationsin which fostercarebecomesapermanent

placement,“it is hardto ‘believethat suchbreakdownsof the. . . systemmustbeprotectedor
foreverfrozenin theirexistenceby theDueProcessClauseoftheFourteenthAmendment.”
Drummondv. FultonCountyDep’t of Family & Children’s Servs.,563 F.2d 1200, 1207(5th
Cir. 1977)(quotingSmithv. Org. ofFosterFamiliesfor Equal.& Reform,431 U.S. 816, 862, 97
S. Ct. 2094, 2119(1977)(Stewart,J.,concurring)).
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andannualreview by the appointingcourt,id. § § 744.361-372,andcanbe

removedfor a wide varietyofreasons,id. § 744.474(permittingremovalof a

guardianfor suchcausesas incapacity,illness,substanceabuse,convictionof a

felony, failure to file annualguardianshipreports,andfailure to fulfill guardianship

educationrequirements).In bothcases,the stateis not interferingwith natural

family units that exist independentof its power,butis regulatingonescreatedby it.

Lofton andHoughtonenteredinto relationshipsto be a fosterparentandlegal

guardian,respectively,with an implicit understandingthat theserelationships

would notbeimmunefrom stateoversightandwouldbepermittedto continue

only upon stateapproval. TheemotionalconnectionsbetweenLofton andhis

fosterchild andbetweenHoughtonandhis wardoriginatein arrangementsthat

havebeensubjectto stateoversightfrom the outset. We concludethat Lofton,

Doe,Houghton,andRoecouldhavenojustifiable expectationof permanencyin

theirrelationships.NorcouldLofton andHoughtonhavedevelopedexpectations

that theywould be allowedto adopt,in light of the adoptionprovisionitself.

Evenif Florida law did createan expectationofpermanency,appellants

misconstruethenatureof the liberty interestthat it would conferuponthem. The

resultingliberty interestat mostwouldprovideproceduraldueprocessprotection

in the eventthe statewereto attemptto removeDoe or Roe. SeeSmith,431 U.S.

at 845, 97 5. Ct. at 2110 (consideringwhetherfosterfamilies’ assertedliberty
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interestin remainingintactwarrantedgreaterproceduralsafeguardsthanwere

currentlyprovidedunderNew York law); Drummond,563 F.2dat 1204

(considering,if fosterfamily possessesconstitutionalrights, “how much

proceduralprotectionis requiredin orderto safeguardthem?”). Sucha procedural

right doesnottranslate,however,into a substantiveright to be freefrom state

inference.Nor doesit createan affirmative right to be accordedofficial

recognitionas“parent” and“child.” Cf Harrisv. McRae,448U.S.297, 100 S. Ct.

2671 (1980)(holding that the government’srefusalto subsidizethe exerciseof a

constitutionalrightdoesnotconstitutea violationof that right); Websterv.

Reprod.HealthServs.,492 U.S.490, 109 5. Ct. 3040 (1989)(same);Mullins, 57

F.3dat 794 (“A negativeright to be free of governmentalinterferencein an already

existingfamilial relationshipdoesnottranslateinto an affirmative right to create

an entirelynew family unit outof whole cloth.”). In sum,Florida’s statuteby itself

posesno threatto whateverhypotheticalconstitutionalprotectionfosterfamilies

andguardian-wardrelationshipsmaypossess.

We concludethatappellants’right-to-family-integrityargumentfails to state

a claim. Thereis noprecedentfor appellants’novelpropositionthat long-term

fostercarearrangementsandguardianshipsare entitledto constitutionalprotection

akin to thataccordedto naturalandadoptivefamilies. Moreover,we decline

appellants’invitation to recognizea new fundamentalright to family integrity for
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groupsof individuals whohaveformeddeeplyloving andinterdependent

relationships.Underappellants’theory,anycollectionof individualsliving

togetherandenjoyingstrongemotionalbondscould claim aright to legal

recognitionof their family unit, andeveryremovalof a child from a long-term

fostercareplacement--orsimply thestate’sfailure to give long-termfosterparents

the opportunityto adopt--wouldgive rise to a constitutionalclaim. Suchan

expansionof the venerableright ofparentalcontrol wouldwell exceedourjudicial

mandateasalowerfederalcourt. SeeCollinsv. City of HarkerHeights,503 U.S.

115, 125, 112 5. Ct. 1061, 1068 (1992) (notingthat thedoctrineofjudicial restraint

requireseventhe SupremeCourtto exercise“the utmostcare” wheneveraskedto

breaknewgroundin the field of fundamentalrights).

2. FundamentalRight to “PrivateSexualIntimacy”

Laws thatburdentheexerciseof a fundamentalright requirestrict scrutiny

andare sustainedonly if narrowlytailoredto further a compellinggovernment

interest. See,~ Zablockiv. Redhail,434U.S. 374,388,98 S. Ct. 673,682

(1978);Shapirov. Thompson,394U.S.618,634, 89 5. Ct. 1322, 1331 (1969).

Appellantsarguethat the SupremeCourt’s recentdecisionin Lawrencev. Texas,

539U.S. , 123 5. Ct. 2472 (2003),which struckdown Texas’ssodomystatute,

identifiedahithertounarticulatedfundamentalright to privatesexualintimacy.

Theycontendthat the Floridastatute,by disallowingadoptionto anyindividual

22



who choosesto engagein homosexualconduct,impermissiblyburdenstheexercise

of this right.

We beginwith the thresholdquestionof whetherLawrenceidentified a new

fundamentalright to privatesexualintimacy. Lawrence’sholdingwasthat

substantivedueprocessdoesnotpermita stateto imposeacriminalprohibition on

privateconsensualhomosexualconduct. Theeffectof this holdingwasto establish

a greaterrespectthanpreviouslyexistedin the law for the right of consenting

adultsto engagein privatesexualconduct. 539U.S.at , 123 S. Ct. at 2478.

Nowhere,however,did theCourtcharacterizethis right as“fundamental.” Cf id.

at , 123 5. Ct. at 2488 (Scalia,J., dissenting)(observingthat “nowheredoesthe

Court’s opiniondeclarethat homosexualsodomyis a ‘fundamentalright’ underthe

DueProcessClause”). Nordid the Courtlocatethis right directly in the

Constitution,but insteadtreatedit as theby-productof severaldifferent

constitutionalprinciplesandliberty interests.’3

13 TheCourt’s languagesuggestedthat this right emergesfrom theconfluenceof severalfactors,

namely,(1) thebroadconceptsofliberty locatedin theDueProcessClause,~ ~ Lawrence
v. Texas,539 U.S. , ,123 S. Ct. 2472, 2475(2003)(“Liberty protectsthepersonfrom
unwarrantedgovernmentintrusionsintoa dwellingor otherprivateplaces.”);id. (“Theinstant
caseinvolvesliberty of thepersonboth in its spatialandmoretranscendentdimensions.”);id. at

123 S. Ct. at 2484(“{T]here is arealmof personalliberty which thegovernmentmaynot
enter.”) (citation omitted); (2)a clusterofspecific constitutionalrights closelyrelatedto sexual
intimacy, id. at , 123 S. Ct. at2481 (noting theconstitutionalprotectionof decisionsrelating
to sexualintimacy, including rights involving “marriage,procreation,contraception,family
relationships,child rearing,andeducation”);and(3) Texas’sfailure to offer arationalbasisfor
its statute,id. at , 123 S. Ct. at 2484(“The Texasstatutefurthersno legitimate stateinterest
which canjustify its intrusioninto thepersonalandprivate life ofthe individual.”).
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We areparticularlyhesitantto infer a new fundamentalliberty interestfrom

anopinionwhoselanguageandreasoningareinconsistentwith standard

fundamental-rightsanalysis. TheCourthasnotedthat it must“exercisethe utmost

carewhenever[it is] askedto breaknewground” in the field of fundamentalrights,

Washingtonv. Glucksberg,521 U.S.702,720, 117 5. Ct. 2258, 2268 (1997)

(citationomitted),whichis preciselywhat theLawrencepetitionersandtheiramici

curiaehadaskedthe Courtto do.14 ThattheCourtdeclinedthe invitation is

apparentfrom the absenceof the “two primary features”of fundamental-rights

analysisin its opinion. Glucksberg,521 U.S. at 720, 117 S. Ct. at 2268. First, the

Lawrenceopinioncontainsvirtually no inquiry into thequestionofwhetherthe

petitioners’assertedright is oneof “thosefundamentalrightsandlibertieswhich

are,objectively,deeplyrootedin thisNation’s historyandtraditionandimplicit in

the conceptoforderedliberty, suchthatneitherliberty norjusticewould existif

theyweresacrificed.” Id. at 720-21, 117 5. Ct. at 2268 (internalcitationsand

quotationmarksomitted).’5 Second,theopinionnotablyneverprovidesthe

‘~SeeTr. ofOral Argument,No. 02-102,at *4; Br. oftheACLU etal. asAmici Curiae,No. 02-
102, at *11.25

15 TheCourt did devoteconsiderableattentionto historyandtradition. This examination,

however,was for thepurposeof challengingthehistoricalpremisesrelied uponby theBowers
Court,andit focusedon whethertherehasbeena historyofenacting,andregularlyenforcing,
lawsspecificallydirectedatprivatehomosexualconduct. Lawrence,539 U.S. at , 123 5. Ct.
at 2478-81.Notablyabsentfrom this discussionwasthecritical inquiry for purposesof
fundamental-rightsanalysis: whethertherehasbeenadeeplyrootedtraditionandhistoryof
protectingtheright to homosexualsodomyortheright to privatesexualintimacy.
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“careful description’of the assertedfundamentalliberty interest” that is to

accompanyfundamental-rightsanalysis. Id. at 721, 117 5. Ct. at 2268(citation

omitted); seealsoRenov. Flores,507U.S.292,302, 113 5. Ct. 1439, 1447 (1993)

(“Substantivedueprocess’analysismustbeginwith a carefuldescriptionof the

assertedright. . . .“). Rather,the constitutionalliberty interestson whichthe Court

reliedwere invoked,notwith “careful description,”butwith sweepinggenerality.

See,~ Lawrence,539U.S. , 123 5. Ct. at 2475 (“Liberty protectsthe person

from unwarrantedgovernmentintrusionsinto a dwelling or otherprivateplaces.”);

id. (“The instantcaseinvolvesliberty of thepersonbothin its spatialandmore

transcendentdimensions.”);id. at , 123 S. Ct. at 2484(“[T]here is arealmof

personalliberty which the governmentmaynotenter.”) (citationomitted). Most

significant,however,is the fact thatthe LawrenceCourtneverappliedstrict

scrutiny,the properstandardwhenfundamentalrightsare implicated,but instead

invalidatedthe Texasstatuteon rational-basisgrounds,holding that it “furthersno

legitimatestateinterestwhich canjustify its intrusioninto thepersonalandprivate

life ofthe individual.” Id. at , 123 5. Ct. at 2484;seealsoid. at , 123 5. Ct.

at 2488 (Scalia,J., dissenting)(observingthat themajority opiniondid not“subject

the Texaslaw to the standardof reviewthatwould be appropriate(strict scrutiny)

if homosexualsodomywerea ‘fundamentalright”).
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We concludethat it is a strainedandultimatelyincorrectreadingof

Lawrenceto interpretit to announcea newfundamentalright. Accordingly,we

neednotresolvethe secondprongof appellants’fundamental-rightsargument:

whetherexclusionfrom the statutoryprivilegeofadoptionbecauseof appellants’

sexualconductcreatesan impermissibleburdenon the exerciseof theirasserted

right to privatesexualintimacy. Cf Lyng v. Castillo, 477 U.S.635, 638, 106 S.

Ct. 2727,2729 (1986) (only classificationsthat “directly andsubstantially’

interfere”with a fundamentalright constitutean impermissible“burden”) (citation

omitted).

Moreover,theholdingofLawrencedoesnot controlthe presentcase. Apart

from the sharedhomosexualitycomponent,thereare markeddifferencesin the

factsof the two cases.TheCourt itselfstressedthe limited factual situationit was

addressingin Lawrence:

Thepresentcasedoesnot involve minors. It doesnot involve personswho
mightbe injuredor coercedor who aresituatedin relationshipswhere
consentmightnoteasilybe refused. It doesnot involve public conductor
prostitution. It doesnot involvewhetherthegovernmentmustgive formal
recognitionto anyrelationshipthathomosexualpersonsseekto enter. The
casedoesinvolve two adultswho, with full andmutualconsentfrom each
other,engagedin sexualpracticescommonto a homosexuallifestyle.

Lawrence,539 U.S.at , 123 5. Ct. at 2484. Here,the involvedactorsare not

only consentingadults,butminorsaswell. The relevantstateactionis not

criminalprohibition,butgrantof a statutoryprivilege. And the assertedliberty
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interestis notthe negativeright to engagein privateconductwithout facing

criminal sanctions,butthe affirmative right to receiveofficial andpublic

recognition. Hence,we concludethat theLawrencedecisioncannotbe

extrapolatedto createaright to adoptfor homosexualpersons.

D. Appellants’EqualProtectionChallenge

1. Rational-BasisReview

TheEqualProtectionClauseofthe FourteenthAmendmentproclaimsthat

“[n]o Stateshall. . . denyto anypersonwithin its jurisdictionthe equalprotection

of laws.” U.S.Const.amend.XIV, § 1. The centralmandateof the equal

protectionguaranteeis that “[t]he sovereignmaynotdrawdistinctionsbetween

individualsbasedsolelyon differencesthatare irrelevantto a legitimate

governmentalobjective.” Lehr v. Robertson,463 U.S.248,265, 103 S. Ct. 2985,

2995 (1983). Equalprotection,however,doesnot forbid legislativeclassifications.

Nordlingerv. Hahn,505 U.S. 1, 10, 112 5. Ct. 2326,2331 (1992). “It simply

keepsgovernmentaldecisionmakersfrom treatingdifferently personswho are in

all relevantrespectsalike.” Unlessthe challengedclassificationburdensa

fundamentalright or targetsa suspectclass,theEqualProtectionClauserequires

only that the classificationberationallyrelatedto a legitimatestateinterest.

Romerv. Evans,517U.S.620,631, 116 S. Ct. 1620, 1627 (1996). As we have

explained,Florida’s statuteburdensno fundamentalrights. Moreover,all of our
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sistercircuitsthathaveconsideredthe questionhavedeclinedto treathomosexuals

asa suspectclass.’6 Becausethe presentcaseinvolvesneithera fundamentalright

nor a suspectclass,wereviewthe Floridastatuteunderthe rational-basisstandard.

Rational-basisreview, “a paradigmofjudicial restraint,”doesnotprovide“a

licensefor courtstojudge the wisdom,fairness,or logic of legislativechoices.”

F.C.C.v. BeachCommunications,Inc., 508 U.S.307,313-14, 113 5. Ct. 2096,

2101 (1993)(citation omitted). Thequestionis simply whetherthe challenged

legislationis rationallyrelatedto alegitimate stateinterest. Hellerv. Doe, 509

U.S.312,320, 113 5. Ct. 2637,2642(1993). Underthis deferentialstandard,a

legislativeclassification“is accordeda strongpresumptionofvalidity,” id. at 319,

113 5. Ct. at 2642,and“must beupheldagainstequalprotectionchallengeif there

is anyreasonablyconceivablestateof facts that couldprovidea rationalbasis for

theclassification,”id. at 320, 113 5. Ct. at 2642(citationomitted). Thisholdstrue

“evenif the law seemsunwiseor works to thedisadvantageof aparticulargroup,

or if the rationalefor it seemstenuous.” Romer,517U.S. at 632, 116 5. Ct. at

1627. Moreover,a statehas“no obligationtoproduceevidenceto sustainthe

16 Equal.Found.of GreaterCincinnati,Inc. v. City ofCincinnati, 128 F.3d289 (6th Cir. 1997);

Holmesv. Cal. Army Nat’l Guard,124F.3d 1126(9th Cir. 1997);Richenbergv. Perry,97 F.3d
256 (7th Cir. 1996);Thomassonv. Perry,80 F.3d915 (4th Cir. 1996); Steffanv. Perry,41 F.3d
677 (D.C. Cir. 1994);High TechGaysv. DefenseIndus. Sec.ClearanceOffice, 895 F.2d563
(9th Cir. 1990);Ben-Shalomv. Marsh,881 F.2d454(7th Cir. 1989);Woodwardv. United
States,871 F.2d 1068(Fed.Cir. 1989);Townof Ball v. RapidesParishPoliceJury, 746 F.2d
1049(5th Cir. 1984);Rich v. Sec’yoftheArmy, 735 F.2d 1220(10thCir.1984).
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rationalityof a statutoryclassification.” Heller, 509U.S. at 320, 113 S. Ct. at

2643. Rather,“the burdenis on the oneattackingthe legislativearrangementto

negativeeveryconceivablebasiswhich mightsupportit, whetheror notthebasis

hasa foundationin therecord.” Id. at 320-21,113 5. Ct. at 2643 (citation

omitted).

2. Florida’sAssertedRationalBases

Cognizantof the narrowparametersofour review,we now analyzethe

challengedFloridalaw. Floridacontendsthat the statuteis only oneaspectof its

broaderadoptionpolicy, which is designedto createadoptivehomesthat resemble

thenuclearfamily ascloselyaspossible.Florida arguesthat the statuteis

rationallyrelatedto Florida’s interestin furtheringthebestinterestsof adopted

childrenby placingthemin familieswith marriedmothersandfathers. Such

homes,Floridaasserts,providethe stability thatmarriageaffordsandthepresence

of bothmaleandfemaleauthorityfigures,which it considerscritical to optimal

childhooddevelopmentandsocialization. In particular,Floridaemphasizesa vital

role thatdual-genderparentingplaysin shapingsexualandgenderidentityandin

providingheterosexualrole modeling. Floridaarguesthat disallowingadoption

intohomosexualhouseholds,which arenecessarilymotherlessor fatherlessand
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lack the stability thatcomeswith marriage,is a rationalmeansof furthering

Florida’s interestin promotingadoptionby maritalfamilies.’7

Floridaclearly hasa legitimateinterestin encouraginga stableandnurturing

environmentfor the educationandsocializationof its adoptedchildren. See,~

Palmorev. Sidoti, 466U.S.429,433,104 S. Ct. 1879, 1882 (1984) (“The State,of

course,hasaduty of the highestordertoprotectthe interestsofminor children,

particularlythoseof tenderyears.”);Stanley,405U.S.at 652, 92 5. Ct. at 1213

(noting that “protect[ing] themoral, emotional,mental,andphysicalwelfareof the

minor” is a “legitimate interest[],well within thepowerof the Stateto implement”)

(internalquotationmarksomitted). It is chiefly from parentalfiguresthatchildren

learnaboutthe worldandtheirplacein it, andthe formative influenceofparents

‘‘ Floridaalso assertsthat thestatuteis rationallyrelatedto its interestin promoting
public moralityboth in thecontextofchild rearingandin thecontextofdeterminingwhichtypes
of householdsshouldbe accordedlegal recognitionas families. Appellantsrespondthatpublic
moralitycannotserveasa legitimatestateinterest. Becauseof ourconclusionthatFlorida’s
interestin promotingmarried-coupleadoptionprovidesarationalbasis,it is unnecessaryfor us
to resolvethequestion. We do note,however,theSupremeCourt’sconclusionthat thereis not
only a legitimateinterest,but “a substantialgovernmentinterestin protectingorderand
morality,” Barnesv. GlenTheatre,Inc., 501 U.S. 560, 569, 111 5. Ct. 2456,2462(1991),and its
observationthat “[un a democraticsocietylegislatures,not courts,areconstitutedto respondto
thewill andconsequentlythemoralvaluesof thepeople.” Greggv. Georgia,428 U.S. 153, 175,
96 S. Ct. 2909,2926(1976)(plurality opinion)(citationomitted).

We alsonotethat ourown recentprecedenthasunequivocallyaffirmed thefurtheranceof
public moralityasa legitimatestateinterest. $~~ Williams v. Pryor, 240F.3d944, 949
(11th Cir. 2001)(“The crafting andsafeguardingof public moralityhaslong beenan established
partof theStates’plenarypolicepowerto legislateand indisputablyis a legitimategovernment
interestunderrationalbasisscrutiny.”); seealsoid. at 949 n.3 (“In fact, the State’sinterestin
public morality is sufficiently substantialto satisfythegovernment’sburdenunderthemore
rigorousintermediatelevelof constitutionalscrutinyapplicablein somecases.”).
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extendswell beyondthe yearsspentundertheir roof, shapingtheirchildren’s

psychology,character,andpersonalityfor yearsto come. In time, childrengrow

up to becomefull membersof society,whichthey in turn influence,whetherfor

good or ill. Theadagethat“the handthat rocksthe cradlerulestheworld” hardly

overstatestheripple effectthatparentshaveon thepublic goodby virtueof their

role in raisingtheir children. It is hardto conceivean interestmorelegitimateand

moreparamountfor the statethanpromotingan optimalsocialstructurefor

educating,socializing,andpreparingits futurecitizensto becomeproductive

participantsin civil society--particularlywhenthosefuture citizensare displaced

childrenfor whomthe stateis standingj~loco parentis.

More importantly for presentpurposes,the statehasa legitimateinterestin

encouragingthis optimal family structureby seekingto placeadoptivechildrenin

homesthathavebotha motherandfather. Floridaarguesthat its preferencefor

adoptivemarital families is basedon thepremisethat the maritalfamily structureis

more stablethanotherhouseholdarrangementsand that childrenbenefitfrom the

presenceofbotha fatherandmotherin thehome. Given thatappellantshave

offeredno competentevidenceto thecontrary,we find thispremiseto be oneof

those“unprovableassumptions”thatneverthelesscanprovidea legitimatebasis

for legislativeaction. ParisAdult TheatreI v. Slaton,413U.S.49, 62-63,93 S. Ct.

2628,2638 (1973). Althoughsocial theoristsfrom Platoto SimonedeBeauvoir
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haveproposedalternativechild-rearingarrangements,nonehasprovenasenduring

asthe maritalfamily structure,nor hasthe accumulatedwisdomof several

millenniaof humanexperiencediscovereda superiormodel. See,~ Plato, The

Republic,Bk. V, 459d-46le;Simonede Beauvoir,TheSecondSex(H. M.

Parshleytrans.,VintageBooks 1989)(1949). Againstthis “sumof experience,”it

is rationalfor Florida to concludethat it is in thebestinterestsof adoptivechildren,

manyof whomcomefrom troubledandunstablebackgrounds,to beplacedin a

homeanchoredby botha fatheranda mother. ParisAdult TheatreI, 413 U.S.at

63,935. Ct. at2638.

3. Appellants’Arguments

Appellantsoffer little to disputewhetherFlorida’spreferencefor marital

adoptivefamilies is a legitimatestateinterest. Instead,theymaintainthat the

statuteisnotrationallyrelatedto this interest. Arguing that the statuteis both

overinclusiveandunderinclusive,appellantscontendthat the realmotivation

behindthe statutecannotbe thebestinterestof adoptivechildren.

In evaluatingthis argument,we note from theoutsetthat “it is entirely

irrelevantfor constitutionalpurposeswhethertheconceivedreasonfor the

challengeddistinctionactuallymotivatedthe legislature.” BeachCommunications,

508 U.S.at 315, 113 S. Ct. at 2102; seealsoCity ofRentonv. PlaytimeTheatres,

Inc., 475 U.S.41, 48, 106 5. Ct. 925,929 (1986) (“It is a familiarprincipleof
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constitutionallaw thatthis Courtwill notstrikedown anotherwiseconstitutional

statuteon thebasisof an allegedillicit legislativemotive.”) (citationomitted).

Instead,thequestionbeforeusis whetherthe Floridalegislaturecouldhave

reasonablybelievedthatprohibitingadoptioninto homosexualenvironments

would further its interestin placingadoptivechildrenin homesthatwill provide

them with optimaldevelopmentalconditions. SeePanamaCity Med.Diagnostic

Ltd. v. Williams, 13 F.3d 1541, 1545 (11thCir. 1994)(“The taskis to determineif

any setof factsmaybe reasonablyconceivedof tojustify the legislation.”). Unless

appellants’evidence,which we view on summaryjudgmentreview in the light

mostfavorableto appellants,cannegateeveryplausiblerationalconnection

betweenthe statuteandFlorida’sinterestin the welfareof its children,we are

compelledto upholdthe statute. SeeVancev. Bradley,440U.S.93, 111, 99 5. Ct.

939,949 (1979)(“In an equalprotectioncaseofthis type,however,those

challengingthe legislativejudgmentmustconvincethecourtthatthe legislative

factson which theclassificationis apparentlybasedcouldnotreasonablybe

conceivedto betrueby the governmentaldecisionmaker.”).We turnnow to

appellants’specificarguments.

a. Adoptionby UnmarriedHeterosexualPersons

Appellantsnotethat Floridalaw permitsadoptionby unmarriedindividuals

and that,amongchildrencomingout theFloridafostercaresystem,25%of
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adoptionsare to parentswho are currentlysingle. Their argumentis that

homosexualpersonsare similarly situatedto unmarriedpersonswith regardto

Florida’s assertedinterestin promotingmarried-coupleadoption. Accordingto

appellants,this disparatetreatmentlacksa rationalbasisand,therefore,disproves

anyrationalconnectionbetweenthe statuteandFlorida’s assertedinterestin

promotingadoptioninto marriedhomes. Citing City of Cleburnev. Cleburne

Living Ctr., Inc., 473 U.S.432, 105 S. Ct. 3249 (1985),appellantsarguethat the

statehasnot satisfiedCleburne’sthresholdrequirementthat it demonstratethat

homosexualsposea uniquethreatto childrenthatotherssimilarly situatedin

relevantrespectsdo not.’8

18 Appellantsalsopoint to thefact that, in additionto singleparents,substanceabusersand

perpetratorsofdomesticviolencearenotcategoricallyexcludedfrom adoptingunderFlorida
law. Appellants,however,haveofferedno evidencethat suchindividualsarein realityever
permittedto adoptin Floridaandactuallyhavestipulatedto thecontrary. Appellantsstipulated
pre-trial that“[p]ersonswith substanceabuseproblemsareexcludedfrom adoptingchildrenin
Floridaif it is determinedthat theabusethreatensthechild.” R4-124at4. Likewise,appellants
stipulatedthat Floridalaw categoricallyexcludesfrom adoptingchildrenthoseconvictedof
certaincrimesof domesticviolence. Seeid. Moreover,Floridalaw barsfostercareandadoptive
placementby DCF

1. In anycasein which arecordcheckrevealsafelony convictionfor child abuse,
abandonment,orneglect;for spousalabuse;for acrime againstchildren,includingchild
pornography,or for acrime involving violence,including rape,sexualassault,or
homicidebutnot includingotherphysicalassaultorbattery,if thedepartmentfinds that a
courtofcompetentjurisdictionhasdeterminedthatthe felony wascommittedat any
time; and
2. In anycasein which arecordcheckrevealsa felony convictionfor physicalassault,
battery,or adrug-relatedoffense,if thedepartmentfinds that a courtofcompetent
jurisdictionhasdeterminedthat thefelony wascommittedwithin thepast5 years.

Fla. Stat. § 435.045(1)(a).
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I

We find appellants’readingof Cleburneto be anunwarrantedinterpretation.

In Cleburne,the SupremeCourtinvalidatedundertherational-basistesta

municipal zoningordinancerequiringagrouphomefor the mentallyretardedto

obtain a specialusepermit. Id. at 435, 105 S. Ct. at 3252. Themunicipality

arguedthat it hada legitimateinterestin (1) protectingtheresidentsof the home

from a nearbyflood plain, (2) limiting potentialliability for actsofresidentsof the

home,(3) maintaininglow-densitylandusesin theneighborhood,(4) reducing

congestionin neighborhoodstreets,and (5) avoidingfire hazards.Id. at 449-50,

105 5. Ct. at 3259-60. TheCourt, however,foundthat themunicipalityfailedto

distinguishhow theseconcernsappliedparticularlyto mentallyretardedresidents

of thehomeandnotto anumberof otherpersonswho couldfreelyoccupythe

identicalstructurewithouta permit, suchasboardinghouses,fraternityhouses,and

nursinghomes. Id. TheCourtconcludedthat thepurportedjustificationsfor the

ordinancemadeno sensein light of howit treatedothergroupssimilarly situated.

Id. at450, 105 S. Ct. at 3260. AppellantshaveoverstatedClebume’sholdingby

assertingthatit placesa burdenon the StateofFloridato showthathomosexuals

poseagreaterthreatthanotherunmarriedadultswho areallowedto adopt. The

CleburneCourtreassertedthe unremarkableprinciple that,whena statuteimposes

a classificationon a particulargroup, its failure to imposethe sameclassification

on “othergroupssimilarly situatedin relevantrespects”canbeprobativeof a lack
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of a rationalbasis. Bd. of Trusteesof the Univ. of Alabamav. Garrett,531 U.S.

356,366n.4, 121 5. Ct. 955, 963 n.4 (2001)(explainingCleburne’srationale);see

alsoNordlinger,505 U.S.at 10, 112 S. Ct. at 2331 (notingthat disparatetreatment

is permissibleunlessdifferently treatedclasses“are in all relevantrespectsalike”)

(emphasisadded).

This caseis distinguishablefrom Cleburne.TheFloridalegislaturecould

rationallyconcludethathomosexualsandheterosexualsinglesarenot“similarly

situatedin relevantrespects.”It is not irrational to thinkthatheterosexualsingles

havea markedlygreaterprobabilityof eventuallyestablishinga marriedhousehold

and,thus,providingtheiradoptedchildrenwith a stable,dual-genderparenting

environment.Moreover,as the statenoted,the legislaturecouldrationallyacton

the theorythatheterosexualsingles,evenif theynevermarry, arebetterpositioned

thanhomosexualindividualsto provideadoptedchildrenwith educationand

guidancerelativeto their sexualdevelopmentthroughoutpubescenceand

adolescence.’9In a previouschallengeto Florida’s statute,a Floridaappellate

court observed:

19 TheNew HampshireSupremeCourt, in consideringtheconstitutionalityof asimilar

prohibition on homosexualadoption,concludedthat theprohibition wasrationallyrelatedto the
state’sdesire“to provideappropriaterolemodelsfor children” in thedevelopmentoftheirsexual
andgenderidentities. In re Op. oftheJustices,530 A.2d21, 25 (N.H. 1987). Thatcourtnoted
that “thesourceofsexualorientationis still inadequatelyunderstoodandis thoughtto bea
combinationofgeneticandenvironmentalinfluences. Given thereasonablepossibilityof
environmentalinfluences,webelievethat the legislaturecanrationallyacton thetheorythat a
role modelcaninfluencethechild’s developingsexualidentity.” Id. (citationomitted).
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[W]hatevercausesa personto becomea homosexual,it is clearthat the state
cannotknowthe sexualpreferencesthata child will exhibitasan adult.
Statistically,the statedoesknow that a very highpercentageof children
availablefor adoptionwill developheterosexualpreferences.As a result,
thosechildrenwill neededucationandguidanceafterpubertyconcerning
relationshipswith the oppositesex. In oursociety,we expectthatparents
will providethis educationto teenagersin thehome. Thesesubjectsare
oftenveryembarrassingfor teenagersandsomeaspectsof theeducationare
accomplishedby theparentstelling storiesabouttheir own adolescenceand
explainingtheir own experienceswith theoppositesex. It is in the best
interestsof a child if his orherparentscanpersonallyrelateto the child’s
problemsandassistthe child in the difficult transitionto heterosexual
adulthood. Given that adoptedchildrentendto havesomedevelopmental
problemsarising from adoptionor from their experiencesprior to adoption,
it is perhapsmoreimportantfor adoptedchildrenthanotherchildrento have
a stableheterosexualhouseholdduringpubertyandthe teenageyears.

Cox, 627 So. 2d at 1220. “It couldbe that theassumptionsunderlyingthese

rationalesareerroneous,butthevery fact that they are arguableis sufficient, on

rational-basisreview, to immunizethe legislativechoicefrom constitutional

challenge.” Heller, 509 U.S. at 333, 113 S. Ct. at 2649-50(citationandinternal

punctuationmarks omitted). Althoughthe influenceof environmentalfactorsin

forming patternsof sexualbehaviorandthe importanceof heterosexualrole

modelsaremattersof ongoingdebate,theyultimatelyinvolve empiricaldisputes

notreadilyamenabletojudicial resolution--aswell aspolicyjudgmentsbest

exercisedin the legislativearena.For ourpresentpurposes,it is sufficientthat

theseconsiderationsprovide a reasonablyconceivablerationalefor Floridato

precludeall homosexuals,butnotall heterosexualsingles,from adopting.
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Thepossibility, raisedby appellants,that somehomosexualhouseholds,

includingthoseof appellants,would provideabetterenvironmentthanwould

someheterosexualsingle-parenthouseholdsdoesnotalterouranalysis.The

SupremeCourtrepeatedlyhasinstructedthatneitherthe factthata classification

maybeoverinclusiveor underinclusivenor the fact thata generalization

underlyinga classificationis subjectto exceptionsrendersthe classification

irrational.2° “[C]ourts arecompelledunderrational-basisreviewto accepta

legislature’sgeneralizationsevenwhenthereis an imperfectfit betweenmeansand

ends.” at 321, 113 S. Ct. at 2643. We concludethat thereareplausiblerational

reasonsfor the disparatetreatmentofhomosexualsandheterosexualsinglesunder

Floridaadoptionlaw andthat, to the extentthat the classificationmaybe

imperfect,that imperfectiondoesnotrise to the level of aconstitutionalinfraction.

b. CurrentFosterCarePopulation

Appellantsmakemuchofthe fact thatFloridahasoverthreethousand

childrenwho are currentlyin fostercareand,consequently,havenotbeenplaced

20 ~ BeachCommunications,508 U.S. at 3 15-16,113 5. Ct. at 2102(notingthat defining

legislativeclasses“inevitably requiresthat somepersonswhohavean almost equallystrong
claim to favoredtreatmentbe placedon differentsidesofthe line, andthefact that the line might
havebeendrawndifferentlyat somepointsis amatterfor legislative,ratherthanjudicial,
consideration”)(citationomitted); Vance,440U.S. at 108, 99 S. Ct. at 948 (“Even if the
classificationinvolvedhereis to someextentbothunderinclusiveand overinclusive,andhence
the line drawnby Congressimperfect,it is neverthelesstherule that in acaselike this perfection
is by no meansrequired.”)(internalquotationmarksomitted);Village ofBelleTerrev. Boraas,
416 U.S. 1, 8, 94 S. Ct. 1536, 1540(1974)(“[E]very line drawnby alegislatureleavessomeout
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with permanentadoptivefamilies. According to appellants,becauseexcluding

homosexualsfrom thepool ofprospectiveadoptiveparentswill notcreatemore

eligible marriedcouplesto reducethebacklog,it is impossiblefor the legislatureto

believethat the statuteadvancesthe state’sinterestin placingchildrenwith

marriedcouples.

We do notagreethat the statutedoesnotfurther the state’sinterestin

promotingnuclear-familyadoptionbecauseit maydelaytheadoptionof some

children. AppellantsmisconstrueFlorida’s interest,which is notsimply to place

childrenin a permanenthomeasquickly aspossible,but, whenplacingthem,to do

soin anoptimalhome,i.e., onein which thereis a heterosexualcoupleor the

potentialfor one. Accordingto appellants’logic, everyrestrictionon adoptive-

parentcandidates,suchas income,in-stateresidency,andcriminal record--none

of which createsmoreavailablemarriedcouples--arelikewiseconstitutionally

suspectas longasFloridahasa backlogofunadoptedfosterchildren. Thebest

interestsof children,however,arenotautomaticallyservedby adoptioninto any

availablehomemerelybecauseit is permanent.Moreover,the legislaturecould

rationallyactonthe theorythatnotplacingadopteesin homosexualhouseholds

increasesthe probabilitythat thesechildreneventuallywill beplacedwith married-

thatmight well havebeenincluded. Thatexerciseof discretion,however,is a legislative,not a
judicial, function.”).
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couplefamilies, thusfurtheringthe state’sgoalofoptimalplacement.Therefore,

we concludethatFlorida’s currentfostercarebacklogdoesnotrenderthe statute

irrational.

c. FosterCareandLegalGuardianship

NotingthatFloridalaw permitshomosexualsto becomefosterparentsand

permanentguardians,appellantscontendthat this factdemonstratesthatFlorida

mustnottruly believethat placementin a homosexualhouseholdis not in a child’s

bestinterests.2’ We do notfind that the factthat Floridahaspermittedhomosexual

fosterhomesandguardianshipsdefeatstherationalrelationshipbetweenthe statute

andthe state’sassertedinterest. We havenotlocatedandappellantshavenotcited

anyprecedentindicatingthata disparitybetweenalaw andits enforcementis a

relevantconsiderationon rational-basisreview,which only askswhetherthe

legislaturecouldhavereasonablythoughtthat the challengedlaw would furthera

legitimatestateinterest. Thus,to the extentthat fostercareandguardianship

placementswith homosexualsarethe handiworkof Florida’s executivebranch,

theyare irrelevantto the questionof the legislativerationalefor Florida’sadoption

21Asjdefrom theirown situations,appellantshaveofferedno competentevidenceasto theextent
of homosexualfosterhomesandguardianshipsin Florida. Floridaasserts,andappellantsdo not
dispute,that in discoveryit wasableto locateonly oneknownhomosexualfosterparent,aside
from presentparties,in all of DadeandMonroeCounties.
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scheme.22To the extentthat theseplacementsare theproductof an intentional

legislativechoiceto treatfostercareandguardianshipsdifferently thanadoption,

the distinctionis notan irrational one. Indeed,it bearsarationalrelationshipto

Florida’s interestin promotingthenuclear-familymodelof adoptionsincefoster

careandguardianshiphaveneitherthepermanencenor the societal,cultural, and

legal significanceasdoesadoptiveparenthood,which is the legal equivalentof

naturalparenthood.Fla. Stat. § 63.032(2).

Fostercareandlegal guardianshipare designedto addressa different

situationthanpermanentadoption,and“the legislaturemustbe allowedleewayto

approachaperceivedproblemincrementally.”BeachCommunications,508U.S.

at 316, 113 S. Ct. at 2102. Thefact that “[t]he legislaturemayselectonephaseof

one field andapply aremedythere,neglectingthe others,”doesnotrenderthe

legislativesolutioninvalid. Id. (citationomitted);Heller, 509U.S.at 321, 113 5.

Ct. 2643 (“The problemsof governmentarepracticalonesandmayjustify, if they

do notrequire,roughaccommodations--illogical,it maybe,andunscientific.”)

(citation omitted). We concludethat the rationalityof the statuteis notdefeatedby

22 For similar reasons,we find inappositeappellants’profferof thedepositiontestimonyof DCF

personnelacknowledgingthat theywerepersonallyunawareofanyharmsto childrencausedby
havinghomosexualparents.Evenif thesestatementsofpersonalopinioncanbechargedto DCF
(whoseofficial positionthroughoutthis litigation hasbeento thecontrary),theyareirrelevantto
thequestionofwhethertheFloridalegislaturecouldhavehadarationalbasisfor enactingthe
statute.
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the fact thatFloridapermitshomosexualpersonsto serveasfosterparentsand

legal guardians.

d. Social ScienceResearch

Appellantscite recentsocialscienceresearchandthe opinionofmental

healthprofessionalsandchild welfareorganizationsasevidencethat thereis no

child welfarebasisfor excludinghomosexualsfrom adopting.23Theyarguethat

the cited studiesshowthat theparentingskills ofhomosexualparentsare at least

equivalentto thoseofheterosexualparentsandthatchildrenraisedby homosexual

parentssufferno adverseoutcomes.Appellantsalsopoint to the policiesand

practicesofnumerousadoptionagenciesthatpermithomosexualpersonsto adopt.

In consideringappellants’argument,we mustasknotwhetherthe latestin

social scienceresearchandprofessionalopinionsupportthedecisionof theFlorida

legislature,butwhetherthatevidenceis sowell establishedandsofar beyond

disputethat it would be irrational for theFloridalegislatureto believethatthe

interestsof its childrenarebestservedby notpermittinghomosexualadoption.

Also, we mustcreditanyconceivablerationalreasonthat the legislaturemight

havefor choosingnotto alter its statutoryschemein responseto this recentsocial

23 Forthesakeofsimplicity, ourdiscussionherewill attributeto appellantsnot only theirown

argumentsbut also theargumentsmadein theamicusbrief filedjointly on theirbehalfby the
ChildWelfareLeagueof America,Children’sRights,Inc., theEvanB. DonaldsonAdoption
Institute,andtheNationalCenterfor Youth Law.
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scienceresearch.We mustassume,for example,that the legislaturemight be

awareof the critiquesof the studiescitedby appellants—critiquesthathave

highlightedsignificant flaws in the studies’ methodologiesandconclusions,such

astheuseofsmall,self-selectedsamples;relianceon self-reportinstruments;

politically drivenhypotheses;andthe useofunrepresentativestudypopulations

consistingof disproportionatelyaffluent,educatedparents.24Alternatively, the

legislaturemightconsiderandcreditotherstudiesthat havefoundthatchildren

raisedin homosexualhouseholdsfare differentlyon anumberofmeasures,doing

worseon someof them,thanchildrenraisedin similarly situatedheterosexual

households.25Or the legislaturemightconsider,andevencredit, the researchcited

by appellants,butfind it prematureto rely on a veryrecentandstill developing

24 ~ ~g2,D. Baumrind,Commentaryon SexualOrientation: Researchand SocialPolicy

Implications,31 DevelopmentalPsychol. 130 (No. 1, 1995)(reviewingvariousstudiesand
questioningthemon “theoreticalandempiricalgrounds”becauseofflawssuchassmall sample
sizes,relianceon self-reportinstruments,andself-selected,unrepresentativestudypopulations);
R. Lerner& A.K. Nagai,No Basis:WhattheStudiesDon’t Tell UsAbout Same-SexParenting,
MarriageLaw Project(Jan.2001)(reviewingforty-ninestudieson same-sexparentingand
finding recurringmethodologicalflaws, including failure to usetestablehypotheses,lackof
controlmethods,unrepresentativestudypopulations,self-selectedsamplegroups,anduseof
negativehypotheses);J.Stacey& T. Biblarz, (How) DoestheSexualOrientationofParents
Matter,66 Am. Soc.Rev. 159, 166 (2001)(reviewing21 studiesandfinding various
methodologicalflaws, leadingauthorsto concludethat “there areno studiesofchild
developmentbasedon random,representativesamples”of same-sexhouseholds).

25 ~ ~ K. Cameron& P.Cameron,HomosexualParents,31 Adolescence757, 770-774

(1996)(reportingstudy findings that childrenraisedby homosexualparentssuffer from
disproportionatelyhigh incidenceof emotionaldisturbanceand sexualvictimization);Stacey&
Biblarz, supra,at 170 (concluding,basedon studyresults,that “parentalsexualorientationis
positivelyassociatedwith thepossibilitythat childrenwill attain a similarorientation,andtheory
andcommonsensealsosupportsuchaview”).
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body ofresearch,particularlyin light of theabsenceof longitudinalstudies

following child subjectsinto adulthoodandof studiesof adopted,ratherthan

natural,childrenofhomosexualparents.26

We do notfind any of thesepossiblelegislativeresponsesto beirrational.

Openlyhomosexualhouseholdsrepresenta veryrecentphenomenon,and

sufficienttimehasnotyet passedto permitanyscientific studyof how children

raisedin thosehouseholdsfare asadults. Scientific attemptsto studyhomosexual

parentingin generalarestill in their nascentstagesandso far haveyielded

inconclusiveandconflicting results. Thus,it is hardlysurprisingthat thequestion

of theeffectsof homosexualparentingon childhooddevelopmentis oneon which

evenexpertsof goodfaith reasonablydisagree.Giventhis stateofaffairs, it is not

irrational for the Floridalegislatureto creditonesideofthe debateoverthe other.

Nor is it irrational for the legislatureto proceedwith deliberatecautionbefore

26 WealsonoteJusticeCordy’s extensive,andpersuasive,discussionof thecurrentlyavailable

bodyof researchon thequestionof homosexualparentingin his dissentingopinion in
Goodridgev. Dep’t ofHealth,No. SJC-08860,2003 Mass.LEXIS 814 (Mass.Nov. 18, 2003).
After surveyingtheearlyfindings,aswell asthecritiques,of that research(muchofwhichwas
also profferedby thepartiesand amici curiae in this case),JusticeCordyconcludes:

Taking all of this availableinformationinto account,theLegislaturecouldrationally
concludethata family environmentwith marriedopposite-sexparentsremainsthe
optimal social structurein which to bearchildren,andthat theraisingofchildrenby
same-sexcouples,who by definitioncannotbe thetwo solebiological parentsofa child
andcannotprovidechildrenwith aparentalauthorityfigure ofeachgender,presentsan
alternativestructurefor child rearingthathasnot yet proveditselfbeyondreasonable
scientific disputeto beasoptimalasthebiologicallybasedmarriagenorm.

Id. at*163 (Cordy,J.,dissenting)(footnoteomitted).
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placingadoptivechildrenin analternative,butunproven,family structurethathas

notyet beenconclusivelydemonstratedto be equivalentto themarital family

structurethathasestablishedaproventrackrecordspanningcenturies.

Accordingly,we concludethatappellants’profferedsocialscienceevidencedoes

notdisprovetherationalbasisof the Floridastatute.

e. Romerv. Evans

Finally, we disagreewith appellants’contentionthatRomerrequiresus to

strike downthe Floridastatute. In Romer,the SupremeCourtinvalidated

Amendment2 to theColoradostateconstitution,which prohibitedall legislative,

executive,orjudicial actiondesignedto protecthomosexualpersonsfrom

discrimination. 517 U.S.620,624, 116 S. Ct. 1620, 1623 (1996). The

constitutionaldefectin Amendment2 wasthedisjunctionbetweenthe “[s]weeping

andcomprehensive”classificationit imposedon homosexualsandthe state’s

assertedbasesfor the classification--respectfor freedomof associationand

conservationofresourcesto fight raceandgenderdiscrimination. Id. at 627, 116

S. Ct. at 1625. TheCourtconcludedthat theAmendment’s“sheerbreadthis so

discontinuouswith the reasonsofferedfor it that the amendmentseems

inexplicableby anythingbutanimustowardthe classit affects.” Id. at 632, 116 S.

Ct. at 1627.
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Unlike Colorado’sAmendment2, Florida’s statuteis notso“[s]weepingand

comprehensive”asto renderFlorida’srationalesfor the statute“inexplicableby

anythingbutanimus”towardits homosexualresidents.Amendment2 deprived

homosexualpersonsof “protectionsagainstexclusionfrom an almostlimitless

numberof transactionsandendeavorsthatconstituteordinarycivic life in a free

society.” Id. at 631, 116 5. Ct. at 1627. In contrastto this “broad and

undifferentiateddisability,” theFloridaclassificationis limited to the narrowand

discretecontextofaccessto the statutoryprivilegeof adoption27and,more

importantly,hasa plausibleconnectionwith the state’sassertedinterest. Id. at

632, 116 5. Ct. at 1627. Moreover,notonly is the effectofFlorida’sclassification

dramaticallysmaller,butthe classificationitself is narrower. Whereas

Amendment2’s classificationencompassedbothconductandstatus,id. at 624,

116 5. Ct. at 1623 (quotingthe text ofAmendment2, which covered“homosexual,

lesbianor bisexualorientation,conduct,practicesor relationships”),Florida’s

adoptionprohibitionis limited to conduct,seeCox, 627 So. 2d at 1215. Thus,we

27 SeealsoEqual.Found.ofGreaterCincinnati, Inc. v. City ofCincinnati, 128 F.3d289, 299

(6th Cir. 1997):
[TIhe Romermajority’s rejectionof rationalrelationshipassessmenthingeduponthe
wide breadthofColoradoAmendment2, which deprivedapolitically unpopularminority
of theopportunityto securespecialrights at every levelof statelaw. Theuniquenessof
ColoradoAmendment2’s sweepingscopeandeffectdifferentiatedit from the“ordinary
case”in which a law adverselyaffectsadiscernablegroup in arelatively discretemanner
and limited degree.
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concludethatRomer’suniquefactualsituationandnarrowholdingare inapposite

to thiscase.

III. CONCLUSION

We exercisegreatcautionwhenaskedto takesidesin an ongoingpublic

policy debate,suchasthe currentoneoverthe compatibilityof homosexual

conductwith the dutiesof adoptiveparenthood.SeeReno,507U.S.at 315, 113 S.

Ct. at 1454;Schall v. Martin, 467U.S.253,281, 104 5. Ct. 2403,2419 (1984).

TheStateof Floridahasmadethedeterminationthat it is notin thebestinterestsof

its displacedchildrento be adoptedby individualswho “engagein current,

voluntaryhomosexualactivity,” Cox, 627 So. 2d at 1215, andwe havefound

nothingin the Constitutionthat forbidsthis policyjudgment. Thus, anyargument

thatthe Floridalegislaturewasmisguidedin its decisionis oneof legislative

policy, notconstitutionallaw. Thelegislatureis theproperforum for this debate,

andwe do notsit as a superlegislature“to awardbyjudicial decreewhat wasnot

achievableby political consensus.”Thomassonv. Perry, 80 F.3d915, 923 (4th

Cir. 1996). Thejudgmentof the districtcourtis AFFIRMED.

47


