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COX, Circuit Judge:



Harold B. Clark appeals the district court’s denial of his 28 U.SC. § 2254
petition. Clark wasconvicted inaFloridastate court of attempted first-degree murder
and burglary. In his habeas petition, Clark argues that his attempted murder
conviction violates the Due Process Clause and must be set aside because the jury’s
general verdict may have been based onthe*legally inadequate” theory of attempted
felony murder. Healso argues that he was denied effective assistance of appellate
counsel. For the following reasons, we affirm the district court’s denial of Clark’s
first claim, but we vacate the district court’s denial of his ineffective assistance of
appellate counsel daim and remand for further proceedings.

|. BACKGROUND & PROCEDURAL HISTORY

Beginningin 1991, Harold Clark wasinvolved in arel ationship with awoman
named Patricia Ann Lee. They lived together for some time, but their relationship
eventually deteriorated and Lee asked Clark to move out of her house. Clark
continued to visit her for several months, but she told him that he was interfering in
her life. On March 26, 1993, Clark peered through Lee's bedroom window with a
flashlight, and, oneday later, hewent to her place of employment, whereshetold him
that they could no longer be friends. The next day, Clark went to Lee’s home and

knocked on her bedroom window, and she threatened to call 911 if hedid not |eave.



Thefollowing morning, Clark entered L ee’ shouse, went into her bedroom, woke her
up, and dlit her throat with aknife. Fortunately, Lee s wounds were not fatal.

The State of Florida (“the State”) filed an information charging Clark with
attempted first-degree murder, based on a premeditationtheory, andburglary. Clark
claims to have objected, both before trial and during the charge conference, to the
State’ s presentation of afelony murder theory of attempted murder on theground that
such a theory was not charged in the information. (At the time of Clark’s trial,
attempted felony murder wasapermi ssibleground for conviction under Floridalaw.)
The court overruled Clark’s objections. The State relied on both a premeditation
theory and afelony murder theory during summation, and the court charged the jury
on both theories.

The jury returned a general verdidt finding Clark guilty of attempted first-
degree murder and burglary. The verdict did not indicate whether the attempted

murder conviction was based on the State’s premeditation theory or itsfelony murder

! Amlottev. State, 456 S0. 2d 448, 449 (Fla. 1984), overruled by State v. Gray, 654 SO.
2d 552, 552-53 (Fla. 1995).



theory.? Clark was sentenced to a35-year term of i mprisonment on themurder charge
and a consecutive 15-year term on the burglary charge.

Clark appealed his convictions and sentences to the First District Court of
Appedl, raising issues unrelaed to those presented in this appeal. Clark’s counsel
filed an initial appellate brief in December 1994 and filed a reply brief in January
1995. On May 4, 1995, while Clark’s appeal was still under considerdion, the
Florida Supreme Court held in State v. Gray, 654 So. 2d 552 (Fla 1995), that the
crime of attempted felony murder no longer existed in Florida. /d. at 552-53. In
reaching thisconclusion, the Florida Supreme Court instructed that “[t]his decision
must be applied to all cases pending on direct review or not yet final.” Id. at 554.
Clark’s appellate counsel did not bring the Gray decision to the appellate court’s
attention, and on May 23, 1995, lessthan three weeks after Gray wasissued, the First
District Court of Appeal affirmed Clark’s convictions and sentences per curiam
without awritten opinion. Clark v. State, 654 S0. 2d 1166 (Fla. Dist. Ct. App. 1995)

(table).

2 Thedissent concludesthat thejury did not convict Clark of attempted felony murder.
But we find that it is impossible to determine, based on a reading of the jury’s general verdict,
whether Clark was convicted on a felony murder theory or a premeditation theory. There is
substantial evidence of premeditation, but there is also substantial evidence that would support a
felony murder conviction (particularly in light of the fact that the jury actually convicted Clark of
afelony).



After his direct appeal was unsuccessful, Clark filed a petition for a writ of
habeas corpusintheFirst District Court of Appeal. In hispetition, Clark alleged that
he did not receive effective assistance of appellate counsel, arguing under the two-
part performance-and-prejudicetest set forth in Strickland v. Washington, 466 U.S.
668, 687, 104 S. Ct. 2052, 2064 (1984), that his counsel’ s failure to raise the Gray
decision rendered his counsel’ s performance constitutionally deficient and that this
deficiency caused prejudice.® In response, the State conceded that Clark’ s appellae
counsel did not move to re-open, re-brief, or expand the appeal after Gray, nor did
counsel file pleadings in response to the Gray decision. Regarding Strickland s
performanceinquiry, the State wrote, “In the absence of an evidentiary hearing, itis
not possible to determine whether counsel was aware of the dedsion or whether he
had atactical reason for not responding. ... No‘pregudice isapparent onthisrecord,
however, so the issue of ‘error’ [i.e., deficient performance] does not require
[clarification].” (R.1-9, Ex. L at 7-8.) The Stae invited the court to deny Clark’s
petition based on Strickland s prejudice prong, arguing that an evidentiary hearing

was not required to resolve this question. The habeas court did not conduct an

3 Under Florida law, the proper vehicle for asserting an ineffective assistance of
appellate counsd claimisa petition for awrit of habeas corpus directed to the appellate court that
considered the direct appeal. Richardson v. State, 624 So. 2d 804, 804 (Fla. Dist. Ct. App. 1993);
Dinkins v. State, 600 So. 2d 1295, 1296 (Fla. Dist. Ct. App. 1992).
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evidentiary hearing, did not issue findings of fact or conclusions of law, and
summarily denied Clark’s petition without a written opinion.

Clark then filed a motion for post-conviction relief in sate circuit court
pursuant to Florida Rule of Criminal Procedure 3.850. In his Rule 3.850 motion,
Clark made three arguments: (1) his attempted murder conviction may have been
based on atheory of attemptedfel ony murder, anon-existent crime; (2) hewasdenied
effectiveassistance of trial counsel; and (3) theimposition of consecutive sentences
was improper. Clark also attempted, to some extent, to argue his ineffective
assistance of appellate counsel claim during theRule 3.850 proceedings, even though
that claim was not formally included in his Rule 3.850 motion.

The circuit court conducted an evidentiary hearing. At the hearing, Clark’s
appellate counsel testified about his failure to raise the sentencing issue (the
imposition of consecutive sentences) on direct appeal. Clark’s counsel testified that
he did not rai se the sentencing issue in his briefs, and that he could not rasetheissue
in a motion for rehearing because new issues may not be raised in such a motion.
Thisprompted afollow-up questionto Clark’ scounsel ebout hisfailuretobring Gray

to the appellate court’ sattention, to which heresponded that he did not raisethe Gray



decision because the issue was not raised at trial or in the initial appellate brief.*
Followingthe evidentiary hearing, thecircuit court denied thethree clai mspresented
in Clark’s Rule 3.850 motion, but the court ruled that Clark’ s ineffective assistance
of appellate counsel daim, to the extent it was presented during the Rule 3.850
proceeding, was not cognizablein aRule 3.850 motion. See Vining v. State, 827 S0.
2d 201, 216 (Fla. 2002); supra note 2.

Clark appealed thedenial of hisRule 3.850 motion to the First District Court

of Appeal. The appellate court reversed the circuit court in part, concluding that the

4 The pertinent part of the evidentiary hearing is set forth bd ow:

Q: Andyou didn't raise [the sentencing issug] on rehearing? Could you raise an
issue like that on rehearing?

[Clark’ s appellate counsd]: Absolutely not. TheruleinFloridaisabsolutely clear.
If you do not rase an issue in the inital [sic] brief, you cannot raisea new issue in
rehearing.

In fact, when | was first an appellate attorney | attempted to do that in the
appellate court, and they struck my motion for rehearing because you cannot raise a
new issue on rehearing. If it'snot in theinitial brief, you cannot raise it | ater.

Q: Okay. Sothat would apply alsoto the Gray decision, you couldn’t raisethat |ater
in the rehearing?

[Clark’s appellate counsel]: That's absolutely correct. | could not raise the Gray
issue because it was not raised. Well, first of al, the reason why | didn’t raise the
Gray issuewasit was not objectedto at thetrial levd. But, secondly, evenif it was,
if 1 did not raiseitintheinitial brief, I cannot raise a new issue.

Of course, you' ve got to redlize, on the Gray issue, my brief wasfiled seven
to eight months before the Gray case was decided.

(R.1-9, Ex. T at 85-86.)



imposition of consecutive sentenceswas erroneous, but the court ruled that there was
no merit to the remaining arguments presented in Clark’s Rule 3.850 motion and
rejected these arguments without discussion. Clark was resentenced by the circuit
court to a 30-year term of imprisonment on the murder charge and a concurrent 15-
year term on the burglary charge.

In 1999, Clark timely filed a pro se petition for awrit of habeas corpus under
28U.S.C. § 2254 infederal district court. Inhis§ 2254 petition, Clark challenged his
conviction on three grounds: (1) the jury was permitted to convict him on a charge
of a nonexistent crime, attempted felony murder; (2) he was denied the effective
assistance of appellate counsd; and (3) he was denied the effective assistance of tria
counsel. Without conducti ng an evidentiary hearing, thedi strict court denied Clark’s
§ 2254 petition.

After the district court denied Clark’s application for a certificate of
appealability (COA), ajudge of thiscourt granted a COA on Clark’s clam that he
might have been convicted of a non-existent crime, but denied a COA on any other
issues. Later, Clark renewed his motion for a COA on his ineffective assi stance of
appellate counsel claim, but his motion was denied, as was his motion for
reconsideration. Following oral argument, however, we granted his request for a

COA on the ineffective assistance of appellae counsel claimand asked both parties



to file supplemental briefson thisissue. See Jones v. United States, 224 F.3d 1251,
1256 (11th Cir. 2000) (expanding the COA to include a previously uncertified issue
based on the petitioner’s explicit request to expand the COA); 11th Cir. R. 27-1(Q)
(noting that the merits panel may alter, amend, or vacate aruling by asingle judge or
amotions panel).

1. ISSUES ON APPEAL

(1) Whether appellant was convicted of atempted first-degree felony
murder and, if so, did this conviction violate his constitutional rights.

(2) Whether the district court erred in denying relief on Clark’s claim

that he was denied effectiveassistance of appellate counsel in violation

of his constitutional rights.
We limit our consideration to these two issues, aswe must. Murray v. United States,
145 F.3d 1249, 1251 (11th Cir. 1998).

[11. STANDARDS OF REVIEW

We review de novo the district court's dismissal of a § 2254 petition.
Brownlee v. Haley, 306 F.3d 1043, 1058 (11th Cir. 2002). We review the district
court’s factual determinationsfor clear error, and we must affirm the court’ s factual

findings unless the record lacks “substantial evidence” to support the court’s

determinations Drew v. Dep’t of Corr., 297 F.3d 1278, 1289 (11th Cir. 2002). An



Ineffectiveassi stanceof appellate counsd claim presentsamixed question of law and
fact, and we review such aclaim de novo. Brownlee, 306 F.3d at 1058.
V. DISCUSSION

Under the Anti-Terrorism and Effective Death Penalty Act, this court may
entertainastate prisoner’spetition for awrit of habeas corpusonly onthe ground that
the prisoner isin state custody in violation of the Constitution or laws and treati es of
the United States. 28 U.S.C. § 2254(a). A federal court may not grant a petition for
awrit of habeas corpusto a state prisoner on any daim that has been adjudicated on
the merits in state court unless the adjudication (1) resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly established federal
law, or (2) resulted in adecision that was based on an unreasonabl e determination of
the facts in light of the evidence presented in state court. 28 U.S.C. § 2254(d);
Washington v. Crosby, 324 F.3d 1263, 1265 (11th Cir. 2003). Clark presents two
arguments, and we address each argument in turn.

A. Due Process Claim

First, Clark contendsthat the state court’ sdecisionto allow thegeneral verdict
to stand, even though the verdict might have been based on a“legally inadequate”
theory of attempted felony murder, was contrary to clearly established federal |aw set

forth in the Supreme Court’ s Due Process jurisprudence. This court hasheld that a

10



state court decision is contrary to clearly established federal law under § 2254(d)(1)
If it applies a rule tha contradicts the governing law as set forth by United States
Supreme Court cases or if the state court, in a case with facts that are
indistinguishablefrom those in a decision of the Supreme Court, reaches adifferent
conclusion. Bottoson v. Moore, 234 F.3d 526, 531 (11th Cir. 2000).°

Clark argues that the state court applied arule that contradicts governing law
established by the Supreme Court. He assertsthat hismurder conviction might have
been based on atheory of attempted felony murder,? which he contendsisa“legally
inadequate” theory under Florida law after Gray and therefore violaes the Due
Process Clause. To support his argument, Clark cites aline of cases in which the
Supreme Court has addressed the proper treatment of general jury verdicts when one
of the possible bases for conviction is infirm. These cases warrant closer
examination, because they conclusively show that the Supreme Court hasnot clearly
established that a general verdict that might have been based on a “legally

inadequate” theory violates the Due Process Cl ause.

° Section 2254(d) goverrs federal habeas review of only those claims that were
adjudicated on the merits in state court, but we conclude, as the district court did, that the First
District Court of Appeal adjudicated this claim onthe meritswhen it considered Clark’ s Rule 3.850

appeal.

6 To the extent that Clark contends tha his attempted murder conviction necessarily
was based on only afelony murder theory, we reject this contention.
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In thefirst case, Stromberg v. California, 283 U.S. 359, 51 S. Ct. 532 (1931),
the Supreme Court reviewed a conviction under a California statute that prohibited
thedisplay of ared flag for the purposes of opposing government, inviting anarchistic
action, or aiding seditious propaganda. The defendant had been convicted for
violatingthestatute, but thejury returned ageneral verdict that didnot indicatewhich
of the three purposes the defendant had been found guilty of pursuing. The Court
held that thefirst purpose prohibited under the statute— opposing government —was
protected by the First Amendment, which prompted the Court to condude: “Thefirst
clauseof the statute beinginvadid uponitsface, the conviction of the appellant, which
so far as the record discloses may have rested upon that clause exclusively, must be
set aside.” Id. at 370, 51 S. Ct. at 536.

In Yates v. United States, 354 U.S. 298, 77 S. Ct. 1064 (1957), the Supreme
Court had occasion to review ageneral verdict once again, but thistimein aslightly
different context. In Yates, the defendants had been charged in a single count with
conspiringto advocatetheoverthrow of the government (the* advocacy” charge) and
with conspiring to organize as the Communist Party, a society that advocates the
overthrow of the government (the “organizing” charge). The defendants were
convicted, but thejury’ sgeneral verdict did not indicate whether the jury found them

guilty on the “advocacy” charge or the “organizing” charge. The Supreme Court

12



concluded that the* organizing” charge was barred by the statute of limitations, and,
citing Stromberg, applied the rule “which requires a verdict to be set aside in cases
where the verdict is supportable on one ground, but not on another, and it is
impossible to tell which ground the jury selected.” Id. at 312, 77 S. Ct. at 1073.

Finally, in Griffin v. United States, 502 U.S. 46, 112 S. Ct. 466 (1991), the
Supreme Court reviewed yet another genera jury verdict and discussed, at some
length, the line of cases that includes both Stromberg and Yates. In Griffin, the
defendant had been charged in a multiple-object conspiracy. The defendant was
convicted, but the evidence at trial wasinsufficient to support a conviction based on
one of the objects of the conspiracy charged in theindictment, and thejury’ sgeneral
verdict did not indicate which of the charged objects provided the bads for
conviction. Departing from the rule announced in Stromberg and Yates, the Court
concluded that a defendant’ s conviction need not be set aside when the jury returns
ageneral verdict and the evidence isinsufficient to support a conviction on one, but
not every, ground charged.

In reaching this conclusion, the Griffin Court examined its prior decisionsin
Stromberg and Yates. The Court observed that the decision in Stromberg was
constitutionally compelled, but noted that the holding in Stromberg “do[es] not

necessarily stand for anything more than the principle that, where a provision of the
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Constitution forbids conviction on aparticular ground, the constitutional guarantee
isviolated by a general verdict that may have rested on that ground.” Griffin, 502
U.S.at 53,112 S. Ct. at 471. Inreaching thisconclusion, the Griffin Court suggested
that the conviction in Stromberg did not necessarily violate the Due Process Clause.
Instead, the Court concluded that the conviction in Stromberg, which might have
been based on aprovision of astate statute that criminalized conduct protected by the
First Amendment, violated the First Amendment itself.

By contrast, the Griffin Court concluded that it was unlikely that the result in
Yates was constitutionally compelled. The propriety of the convictionin Yates was
in doubt because of a statutory time-bar; unlike the conviction in Stromberg, there
was no danger that the Yates conviction was based on an unconstitutional datute.
Thus, whilethe convictionin Stromberg violated the First Amendment, the decision
in Yates was constitutionally mandated, the Griffin Court reasoned, only if ageneral
verdict that might rest on alegally inadequate basis viol ates the Due Process Clause.
But the Griffin Court observed that Yates “made no mention of the Due Process
Clause.” 502 U.S. at 52,112 S. Ct. at 470. Infact, the Court noted that the basisfor
the decision in Yates was not clear:

Yates, however, wasthefirst and only case of oursto apply Stromberg

to ageneral verdictin which one of thepossible bases of conviction did
not violate any provision of the Constitution but was simply legally
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Inadequate (becauseof astatutory time bar). Aswe have described, that

was an unexplained extenson, explicitly invoking neither the Due

Process Clause (which isan unlikely basis) nor our supervisory powers

over the procedures employed in federal prosecution.

Griffin, 502 U.S. at 55-56, 112 S. Ct. at 472. Thedecision in Yates could have been
predicated on either the Due Process Clause or the Supreme Court’s supervisory
powers, but the Griffin Court suggested that it was* unlikely” that the Yares decision
was compelled by the Due Process Clause.

In light of our examination of the Stromberg-Yates-Griffin line of cases, we
reject Clark’ sargument. Clark does not assert that a conviction for attemptedfel ony
murder, as such, would violae the Constitution. As a consequence, the rule in
Stromberg does not apply. Rather, Clark contends that after the Florida Supreme
Court deemed attempted felony murder a“legally inadequate” theory, Yates required
that the general verdict in this case be set aside. We disagree. Even if attempted
felony murder isa“legally inadequate” basisfor convictionunder Floridalaw (within
the meaning of that phrasein Griffin), the Supreme Court has not clearly established
that the decision in Yates was constitutionally mandated. On the contrary, Yates did
not mention or invoke the Due Process Clause, and the Griffin Court observed that

the Due Process Clause was “an unlikely basis’ for the Yates decision. Griffin, 502

U.S. at 56, 112 S. Ct. at 472. Although the Court’s discussion in Griffin does not
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foreclosethe possibility tha the decision in Yates was compelled by the Due Process
Clausg, it fallsfar short of the clarity required to render thestate court’ sadjudication
of Clark’s claim contrary to clearly established federal law for the purposes of §
2254(d)(1).

B. Ineffective Assistance of Appellate Counsel Claim

More troubling is the districc court’s disposition of Clark’s ineffective
assistance of appellate counsel claim. An ineffective assistance of appellate counsel
claimis governed by the familiar two-part performance-and-prejudice standard set
forthin Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984);
see also Grubbs v. Singletary, 120 F.3d 1174, 1176 (11th Cir. 1997) (gpplying the
Strickland test to a claim of ineffective assistance of appellate counsel). To
understand our concerns regarding the disposition of this claim, it is necessary to
briefly summarize the course of proceedings, in both state and federal court, with
respect to thisclaim.

First, in the state habeas proceeding, the State conceded that an evidentiary
hearing was required before the court could evaluate Clark’s appellate counsel’s
performance under the deficient performance prong of the Strickland test. No
evidentiary hearing was conducted, and the state habeas court did not issue awritten

opinion explaining the basis for itsdenial of Clark’s claim. Clak then filed a Rule
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3.850 motion, but he did not include an ineffective assistance of appellate counsel
claimin hismotion. Although Clark’ s appellate attorney appeared at the Rule 3.850
evidentiary hearing, his testimony focused primarily on his failure to raise a
sentencing issue on direct appeal —he was asked only one question about hisfailure
toraisethe Gray decision, and the question only touched upon thepropriety of rasing
an unpreserved issue and the use of amotion for rehearing to do so. And finally, the
Rule 3.850 court, in its order, concluded that any claims relating to ineffective
assistance of appellate counsel werenot properly beforeit.’

Then, inthefederal habeas proceeding, the State again contended that the court
should deny Clark’s petition based on hisfailure to satisfy the prejudice prong of the

Strickland test. With regard to the deficient performance inquiry, the State asserted

! The dissent relies on the holdings of the Rule 3.850 court and the state habeas court
to conclude that Clark hasfailed to establish prejudice under Strickland. But the Rule 3.850 court
had no authorityto consider Clark’ sineffective assistance of appellate counsel claim, which wasnot
included in his Rule 3.850 motion, because such a claim is cognizable only in a habeas corpus
proceeding. See supra note 3. Asaconsequence, the Rule 3.850 court’ s conclusion that there was
no reasonable probability that the outcome of Clark’ strial would have been different if the jury had
been permitted to rely only on a premeditation theory has no bearing upon our analysis. And, more
importantly, the Rule 3.850 court’ s focus on the outcome of anew trial, as opposed to the outcome
of Clark’s appeal, was improper. See infra note 9.

The state habeas court, by contrast, rejected Clak’s ineffective assistance of gopellate
counsel claim without a written opinion. This summary disposition certainly appears to be an
adjudication on the merits, see infra note 10, and thereisreason to believe that the state habeas court
rejected Clark’s claim based on Strickland’' s prejudice prong. (The State conceded that an
evidentiary hearingwas necessary to evaluateStrickland sperformanceprong, but Clark’ sclaimwas
rejected without an evidentiary hearing.) Nonetheless, we believe tha in the absence of findings of
fact or conclusionsof law, it goestoo far to state that the state habeas court concluded that Clark was
not prejudiced by his appellate counsel’ s failure to raise the Gray decision.

17



that Clark’s counsel was not required to anticipate the Gray decision, which Clark
concedes, but the State acknowledged that Clark’s counsel did not file a notice of
supplemental authority or move for rehearing based on Gray. In similar fashion to
its approach in the state habeas proceeding, the State invited the district court to
resolve the issue based on Strickland s prejudice requirement.

But the district court declined to do so, andinstead denied Clark’ sineffective
assistance of appellate counseal claim on the ground that the performance of Clark’s
appellate counsel was not constitutionally deficient. To reach this conclusion, the
court relied on Clark’s appellate counsel’ s testimony at the Rule 3.850 evidentiary
hearing, the FloridaRul es of AppellateProcedure, and the court’ sunderstanding that,
at the time of Clark’s appeal, it was not clear how (or if) Gray would apply to a
defendant who was al so prosecuted under an alternativetheory of premeditation. The
court did not address Strickland s prgjudice inquiry.

Thedistrict court’ sreliance on the testimony fromthe Rule 3.850 evidentiary
hearing was improper. When Clark’s appellate counsel testified at the Rule 3.850
evidentiary hearing, Clark had not asserted an ineffective assistance of appellate
counsel claimin hisRule3.850 motion. Clark’scounsel wasasked only one question
about Gray during the hearing, and that question did not probe counsel’s aility to

file anoti ce of supplemental authority or a motion for leave to file a supplemental
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brief. See supra note4. Moreover, inthe Rule 3.850 hearing, Clark had no incentive
to challenge his appellate counsel’s ability to raise the Gray decision. Finaly, the
Rule 3.850 court concluded that any issues relating to an ineffective assigance of
appellate counsel claim were not properly before it. Because there has been no
evidentiary hearing on thisclaimand because the district court’ sreliance onthe Rule
3.850 testimony was misplaced, we vacate the court’s denial of relief on this claim

and remand for further proceedings.? Without an evidentiary hearing, the record in

8 Thedistrict court appeared to place central importance on Clark’ sappellate counsel’ s
testimony at the Rule 3.850 hearing — testimony which, as we have noted, should not have been
considered. But the court also relied on the Florida Rules of Appellate Procedure and the uncertan
effect of the Gray decision at the time of Clark’s diredt appeal to support its denial of relief on
Clark’ sineffective assistance of appellate counsel claim.

We conclude that these other considerations— the Florida appd|late rules and theuncertain
effect of Gray — are insufficient to support the court’s conclusion that, as a matter of law, the
performanceof Clark’ sappel late counsel was not constitutionally deficient. Thedistrict court relied
ontheFloridaappellaterulesto corroborate Clark’ sappellate counsel’ stestimony at the Rule 3.850
hearing, but the court’ sreliance on that testimony in thefirst place wasimproper. Furthermore, the
State has presented enough evidence that supplemental briefing is regularly permitted in Florida
courtsto render the appellate rulesinsufficient, in the absence of an evidentiary hearing and factual
findings, to establishthat Clark’ sappellate counsel’ s performance was not constitutionally deficient
as amatter of law.

Thedistrict court also concluded that the performance of Clark’ s gppellate counsel was not
constitutionallydeficient becauseit wasunclear, at thetimeof Clark’ sdirect appeal in 1995, whether
Gray would affect an attempted first-degree murder conviction that might have been based on a
felony murder theory but al so might have beenbased on apremeditation theory. Thedistrict court’s
conclusion in thisregard is questionable. Compare Valentine v. State, 688 So. 2d 313, 317 (Fla.
1996) (concluding, ayear and ahalf after Clark’ sdirect appeal, that an attempted murder conviction
that might have been based on felony murder and might have been based on premeditation must be
set aside), with Jackson v. State, 648 So. 2d 85, 90 (Fla. 1994) (a 1994 Florida Supreme Court
decision, pre-dating Clark’s direct appedl, that cites Griffin v. United States, 502 U.S. 46, 59, 112
S. Ct. 466, 474 (1991), for the propositionthat “[w]hen. . . jurors have been | eft the option of relying
upon alegdly inadequatetheory, thereisno reason to think that their own intdligence and expertise
will save them from that error”).

The Florida appellate rules and the uncertain effect of Gray do not support the conclusion
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this case does not support afinding regarding that constitutional adequacy of Clark’s
appellate counsel’ s performance.

The State asks us to evaluate Clark’ s showing of prejudice under Strickland
and invites usto affirm the district court’ s order on this alternate ground. However,
the prejudiceinquiry under Strickland isamixed questionof law and fact, Fuller v.
Att’y Gen. of State of Ala., 197 F.3d 1109, 1111 (11th Cir. 1999), and the district
court did not discuss Strickland s prejudice prong at al. We prefer, in this case, to

have the district court address the issue in the first instance.®

that, asamatter of law, Clark’ s appellate counsel’ s performancewas not constitutionally defiaent.
On this record, resolution of the deficient performance prong of the Strickland test requires an
evidentiary hearing.

° The dissent does not share our misgivings, and would decide Clark’s ineffective
assistance of appellate counsel claim based on Strickland’ s prejudice prong. In concluding that
Clark was not prejudiced by hisappdlate counsel’ sfailure to bring Gray to the court’ s attention on
direct appeal, the dissent appearsto place significant emphasison thefact that thereisoverwhelming
evidence to support the State’' s premeditation theory.

Although Clark certainlymight not farewell at anew trial inlight of the substantial evidence
of premeditation, his prospects for success at a new trid are not relevant to our examination of
prejudice in this case. In the context of an ineffective assigdance of appellae counsel claim,
“prejudice” refers to the reasonable probability that the outcome of the appeal would have been
different. Eagle v. Linahan, 279 F.3d 926, 943 (11th Cir. 2001); Cross v. United States, 893 F.2d
1287, 1290 (11th Cir. 1990). Thus, the only question under the prejudice prong of the Strickland
test iswhether there was a reasonabl e probability that the appdlate court, having been informed of
the Gray decision, would have granted Clark anew trial. Eagle, 279 F.3d at 943. Aswenotein
footnote 8 above, the Florida Supreme Court’ sdecisionsin Valentine v. State, 688 So. 2d 313 (Fla.
1996), and Jackson v. State, 648 S0. 2d 85 (Fla. 1994), suggest that Clark might have been awarded
anew trial if hisappellate counsel had raised the Gray decision on direct appeal in May 1995, and
we find it prudent to remand this case and permit the district court to address this issue, at its
discretion, in the first instance. In any event, to the extent that the dissent relies on the
overwhelming evidence of premeditation to support itsfinding of no prejudice under Strickland, we
find its reliance to be misplaced.
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V. CONCLUSION
For theforegoing reasons, we AFFIRM thedistrict court’s order insofar asthe
court rgjected Clark’s claim under the Due Process Clause, but we VACATE the
district court’s order insofar as the court denied relief on Clark’s ineffective
assistance of appellate counsd claim. We REMAND this action for further
proceedings consistent with this opinion.*°

AFFIRMED IN PART; VACATED IN PART AND REMANDED.

10

It appearsfrom the briefsthat the partiesdisagree about whether § 2254(d)’ sstandard
for evaluating astate court adjudication appliesto Clark’ sineffective assistance of appellate counsel
clam. The district court conduded that the 8§ 2254(d) standard did not apply because the First
District Court of Appeal summarily denied Clark’ s claim without supporting analysis. Clark does
not disputethat conclusion, but the State arguesin itsbrief that Clark hasfailed to make the showing
required by 8 2254(d). See Isaacs v. Head, 300 F.3d 1232, 1258-60 (11th Cir. 2002). Becausethe
parties do not brief thisissue in any detail, and because Clark’ sineffective assistance of appdlate
counsel claim must be addressed again on remand, we decline to address the issue.
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RONEY, Circuit Judge, dissenting:

| respectfully dissent. | would affirmthedistrict court’ sdenid of Harold
B. Clark’s petition for writ of habeas corpus.

If Clark was indeed convicted of the nonexistent offense of attempted
felony murder, there would undoubtedly be a clearly established violation of
federal due process for afederal court to grant Clark, a state prisoner, habeas
corpusrelief under 28U.S.C. 8§ 2254(d). See Adams v. Murphy, 653 F.2d 224,
225 (5th Cir. 1981) (affirming district court’s grant of petition for writ of
habeas corpus on federal due process groundsafter Supreme Court of Florida
certified that petitioner’ s jury conviction of attempted perjury was not acrime
under Florida law). To convict a defendant solely based on a nonexistent
offense is clearly an impermissble violation of federal due process. See
Adams, 653 F.2d at 225 (“Nowherein this country can any man be condemned
for a nonexistent crime.”).

But that is not what happened here. It ssemsclearto me, asit did tothe
Floridacourts, that the jury did not convict Clark of thenonexistent of fense of
attempted felony murder, a crime struck down by the Supreme Court of
Florida. See State v. Gray, 654 So. 2d 552, 552-53 (Fla. 1995). Although the

trial court instructed the jury on both premeditated and fel ony murder theories,
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the evidence presented at trial —asthedistrict court properly stated inits order
denying habeas corpus relief — overwhelmingly supports a conviction for
attempted premeditated murder.

Clark madethe argument that Gray requires reversd of hisconviction
to two Florida courtssubsequent tofinal disposition of hisdirect state appeal.
He first made this argument to the Florida First District Court of Appeal ina
petition for writ of habeas corpus on September 21, 1995, and it was
summarily rejected, thus determining, sub silentio, that Gray does not require
reversal of Clark’s conviction under the facts and circumstances of his case.

Clark thenraised thisargument inaFloridaRule of Criminal Procedure
3.850 motion for post-convictionrelief inFloridacircuit court on May 8, 1996.
There, although the Florida circuit court recognized that the Gray case should
have been raised for appellate preservation purposes during the pendency of
Clark’s direct appeal and that a 3.850 motion was an inappropriate avenue to
raisean argument not previously raised on direct appeal, the court nonethel ess
reasoned that “ thereisabsolutely no reasonabl e probability that the jury would
not have convicted the defendant of attempted first degree murder if this Court
had not also instructed the jury on felony murder theory. . .. In short, the

evidence that the defendant committed attempted premeditated first degree
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murder was literally overwhelming.” The court concluded, “Therefore, there
IS no reasonable probahility that the outcome of the defendant’s trial would
have been any diffeent if this Court had not also instructed the jury on
attempted felony murder, and he would not be entitled to any relief eveniif his
claim were properly before this Court.”

Becausetwo Floridastate courts have deermined that Gray would not
require reversal under the facts and circumstances of Clark’s case, appellate
counsel’s failure to raise that claim on Clark’s direct appeal could not have
prejudiced Clark. See Strickland v. Washington, 466 U.S. 668, 687 (1984).
Therefore, | would deny Clak’s clam that his appellate counsel was

ineffective in failing to raise Gray on direct appeal .
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