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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT FILED
U.S. COURT OF APPEALS
ELEVENTH CIRCUIT
12/09/99

THOMAS K. KAHN
CLERK

No. 99-10668

D. C. Docket No. 98-56-CV-3

IN RE: COSTAS J. GUST,
Debtor.

COSTAS J. GUST,
Plaintiff-Appellant,

VErsus

UNITED STATES OF AMERICA, acting by and
through the Internal Revenue Service,

Defendant-Appellee.

Appeal from the United States District Court
for the Southern District of Georgia

(December 9, 1999)

Before BIRCH and HULL, Circuit Judges and HODGES®, Senior District Judge.

"Honorable William Terrell Hodges, Senior U.S. District Judge for the Middle District of
Florida, sitting by designation.



PER CURIAM:
We adopt the well-reasoned and thorough opinion of the district court in this

case. The opinion of the district court is annexed hereto.

AFFIRMED.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF GEORG A
DUBLI N DI VI SI ON

| N RE: *
COSTAS J. QGUST, * Chapter 13 Case,
* No. 97-30457
Debt or . *
COSTAS J. GUST, *
Appel | ant, *
V. * ClVIL ACTI ON
* CVv 398-56
UNI TED STATES OF AMERI CA *
acting by and through the *
| NTERNAL REVENUE SERVI CE, *
Appel | ee. *
ORDER

The Appellant, Costas J. Gust, appeals the Bankruptcy Court’s

Oder, Inre Gust, 229 B.R 44 (Bankr. S.D. Ga. 1998), overruling
his objection to the Claimof the United States of Anmerica acting
by and t hrough the Internal Revenue Service (IRS). Jurisdictionto
hear this appeal exists pursuant to 28 U.S.C. §8 158 (a)(1). Upon
review of the proceedings in the court below, the briefs submtted
by the parties, and relevant statutory and case |law, the O der of
t he Bankruptcy Court is hereby AFFI RMED
| . BACKGROUND
The facts in this case are not in dispute. During the 1980s,
Costas J. Cust (Gust), was an officer of Con-Fleet Enterprises,
Inc. (Con-Fleet). From June 1986 to March 1989, Con-Fleet failed



to pay all of its Form 941 federal enploynent tax obligations.
Con- Fl eet went out of business. Because Cust was a responsible
officer, on May 25, 1989, the IRS assessed a Trust Fund Recovery
Penalty against him pursuant to Section 6672 of the Internal
Revenue Code. This penalty was assessed in the amount of
$18,413.85, plus statutory interest. Subsequently, on August 16,
1989, the IRS filed a Notice of Federal Tax Lien against Gust’s
real and personal property.

On August 29, 1994, Cust filed for Chapter 7 bankruptcy
protection, Case No. 94-30233, in the United States Bankruptcy
Court for the Southern District of Georgia. At the tinme of the
filing, Gust did not own any real property, but he did list on his
bankrupt cy schedul es $19,821. 00 i n personal property, all of which
was exenpt. Thus, as a no asset case, the creditors were not
required to file clains. Qust received a discharge on February 9,
1995.

On April 13, 1995, the IRSfiled a corrected Notice of Federal
Tax Lien with respect to the original lien. This correction
extended the effective period of the lien fromsix years to ten
years, making the lien effective through June 24, 1999.

Two years later, Gust filed the current Chapter 13 bankruptcy
case. Again, CGust did not list any real property on his bankruptcy
schedul es. @Qust, however, listed $51,420.00 in personal property
of which he cl ai med exenptions totaling $47,320.00. The IRStinely
filed a proof of claimon Decenber 16, 1997, and anmended the cl aim

on May 29, 1998. In the anmended proof of claim the IRS listed a



secured claim for $50,255.83 and an unsecured priority claimfor
$2,356.43 with a total claim for $52,612.26. The secured claim
included the Trust Fund Recovery Penalty of $18,413.85, plus
accrued interest in the anbunt of $31, 841.98.

Gust filed an objectionto the IRS s clai mcontendi ng that the
claim was discharged in the Chapter 7 petition because the
Bankruptcy Code § 523(a)(1)(A)*' only excepts from a Chapter 7
di scharge debts for taxes as specified in § 507(a)(8). °?
Specifically, Gust argued that the secured debt was discharged
because 8 507(a)(8) only excepts unsecured clains. The Bankruptcy
Court disagreed. This appeal foll owed.

['1. ANALYSI S
On appeal, this Court cannot set aside factual findings of the

Bankruptcy Court unless they are clearly erroneous. Bankr upt cy

Rule 8013; In re Cdub Assocs., 951 F.2d 1223 (1ith Cr. 1992).

However, | egal concl usions by the Bankruptcy Court are revi ewed by

111 u s Cc § 523(a)(1)(A) provides:
(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of
this title does not discharge an individual debtor from any debt--
(1) for a tax or a custonms duty--
(A) of the kind and for the periods specified in section
507(a)(2) or 507(a)(8) of this title, whether or not a claim
for such tax was filed or allowed;
(enphasi s added).

211 U.S.C 507(a)(8)(c) provides:
(a) The follow ng expenses and clains have priority in the
follow ng order ...
(8) Eighth, allowed unsecured clainms of governnental
units, only to the extent that such clains are for--.
(C) a tax required to be collected or withheld and
for which the debtor is Iliable in whatever
capacity.
(enmphasi s added).




this Court de novo. 1d. at 1228; In re Thomas, 883 F.2d 991 (11lth

Gir. 1989).
A DI SCHARGEABI LI TY OF TAX DEBTS UNDER 11 U.S.C. § 523

Gust argues that the Bankruptcy Court erred i n concl udi ng t hat
8§ 523 (a) (1) (A) excepts secured clains fromdi scharge. Section 727
of the Bankruptcy Code provides that, “except as provided in
section 523 of this title, a discharge under subsection (a) of this
section discharges the debtor fromall debts that arose before the
date of the order for relief under this chapter.” 11 U S C 8§
727(b). Under section 523 of the Bankruptcy Code, “ a discharge
under section 727 . . . of this title does not discharge an
i ndi vi dual debtor fromany debt . . . for atax . . . of the kind
and for the periods specified in section 507(a)(2) or 507(a)(8) of
this title, whether or not a claim for such tax was filed or
allowed.” 1d. at 8 523(a)(1)(A). |In other words, these sections
clearly state that taxes listed in 88 507(a)(2);(8) are not
di schar ged.

Section 507 of the Bankruptcy Code establishes priorities for
clainms and expenses. 1d. at 8 507(a). Specifically, 8§ 507(a)(8)

gives eighth-level priority to* allowed unsecured clains of

governnental units, only to the extent that such clains are for

(C atax required to be collected or withheld and for which
the debtor is liable in whatever capacity.” 1d. at 8 507(a)(8)(C
(enmphasi s added). The Trust Fund Recovery Penalty for enpl oynent
taxes is a “tax of the kind” found in §8 507(a)(8)(C. In re Haas,
162 F.3d 1087, 1089 (11th Cir. 1998).



GQust prem ses his objection and appeal on the grounds that
because the IRS s claimwas secured, the claimdid not qualify as
an exception to discharge because the introductory clause in
8 507(a)(8) only references “allowed unsecured clains.” In this
regard, QGust argues that the IRS would only be able to recover
unsecured clains, not the secured claimit is seeking. Although
this position seens illogical, Gust has found nonbinding |ega
support for his claim |In support of his position, Gust relies on

the Tenth Circuit Court of Appeals opinion in United States v.

Vi ctor, 121 F.3d 1383 (10th Cr. 1997). The Tenth Circuit in
Victor held that by virtue of the introductory |anguage in 8
507(a)(8), 8 523(a)(1)(A) includes only allowed unsecured clains
for dischargeability purposes.

Vi ctor was an appeal of two consolidated Chapter 11 bankruptcy
cases concerning the i ssue of whether the IRS was entitled to post-
petition, pre-confirmationinterest onits secured cl ai ns--comonly
referred to as “gap period interest.” In both cases, assets were
avai l abl e for partial satisfaction of the secured creditors. The
| RS participated in the confirmed plans but did not assert clains
for gap period interest. Subsequently, the IRS informed the
debtors that they were liable for gap period interest. In
response, the debtors fil ed declaratory judgnents in the bankruptcy
court seeking a determnation as to their liability for that
i nterest.

The court of appeals conducted a statutory analysis of both

8 523(a)(1)(A) and 8 507(a)(8) and recognized that |inguistic



inperfections arise with the interplay of the two statutes. The
Victor court acknow edged that 8§ 523(a)(1)(A) expressly provides
that the taxes are not dischargeable whether or not a claimfor
such tax was filed or allowed. The court al so recognized that the
introductory clause in 8 507(a)(8) only excepts allowed clains,
which conflicts with 8 523(a)(1)(A). Nevertheless, the Victor
court ignored this conflict and applied the *“unsecured”
i ntroductory | anguage to 8 523(a) (1) (A) dischargeability. Instead
of focusing on the type of “tax”, the Victor court focused on the
type of “claim” This focus was in error.

Focusing on the type of claimignores the express |anguage
concerning whether a claimis “allowed.” 1In choosing to focus on
the type of claim nentioned in the introductory |anguage, the
Victor court noted that the Eleventh Circuit Court of Appeals

reached the opposite conclusion in In re Gurwitch, 794 F.2d 584

(11th Gr. 1986). Gurwitch simlarly involved a claimnmade by the
| RS after the confirmation of a Chapter 11 plan. The Victor court
stated that the Eleventh G rcuit “never considered the introductory
| anguage of § 507(a)(7) and thus avoided th[is] Ilinguistic

3

peril[].”® Victor, 121 F.3d at 1388. One could easily argue,
however, that the Eleventh GCrcuit did not avoid a linguistic
peril, but instead, the Tenth Circuit created one by its focus on

the type claim

® Section 507(a)(7) was renunbered as section 508(a)(8) by the
Bankruptcy Reform Act of 1994.



The Bankruptcy Court, however, evaluated these seemngly
i nconsistent statutes in its Order and stated that

[t]he status of any possible claimfor this debt in the
Debtor's chapt er 7 case IS irrel evant for
di schargeability purposes.

“The plain neaning of legislation should be
concl usive, except inthe rare cases in which the literal
application of a statute wll produce a result
denonstrably at odds wth the intentions of its
drafters.” There is no anmbiguity in 8 523(a)(1l)(A).
Section 523(a)(1)(A) addresses "debt" arising from "a
tax", "of the kind" specified in 8 507(a)(8), not debt
evi denced by a claimdescribed in § 507(a)(8).

In re Gust , 229 B.R 44, 47 (Bankr. S.D. Ga. 1998) (internal

citations omtted).
The Bankruptcy Court’s decision is consistent with other

opi nions addressing this issue. In re Frengel, 115 B.R 569, 571

(Bankr. N.D. Chio 1989) (finding that a secured tax clai munder 8§
523(a) is not discharged under 8§ 727(a)); Inre Latulippe, 13 B.R

526 (Bankr. D. Vt. 1981). “While Sec. 507(a)(7) refers to
"unsecured clainms', Congress did not intend to make unsecured

clainms for taxes nondi schargeable and render taxes dischargeable

where the governnent has inposed a lien on the taxpayers
property.” Frengel, 115 B.R at 571. “Congress stated: \Wether or
not the taxing authority's claimis secured wll also not affect

t he cl ai M s nondi schargeability if thetax liability in questionis
otherwise entitled to priority.” 1d. (citing S.Rep. No. 95-989,
95th Cong., 2d Sess. (1978) at pp. 77-78, U S. Code Cong. & Adm n.
News, 1978, pp. 5787, 5863). Simlarly, theLatulippe court stated
theit isillogical that Congress intended to nmake unsecured cl ai nms

nondi schargeable while rendering a claim dischargeable if the



government has sought to enforce paynent by creating alien. Inre
Latuli ppe, 13 B.R at 527.

Wil e the Bankruptcy Code generally favors a fresh start,
"Congress has nade the choice between collection of revenue and
rehabilitation of the debtor by making it extremely difficult for
a debtor to avoid paynment of taxes under the Bankruptcy Code." In

re Gurwitch, 794 F.2d at 585-86. Qust’s position contravenes this

policy and would result in illogical outcones. Under GQust’s
reasoni ng, the tax debt woul d be nondi schargeable only if the IRS
had done nothing to secure the tax debt because it would be
“unsecured” under 8 507(a)(8). Here, the Bankruptcy Court was
correct in concluding that “Section 523(a)(1)(A) addresses 'debt’
arising from'a tax', 'of the kind specified in 8 507(a)(8), not

debt evidenced by a claimdescribed in 8 507(a)(8).” In re Gust,

229 B.R at 47.
I 11. CONCLUSI ON
Upon the foregoing it is hereby ORDERED t he Bankruptcy Court’s
Order dated Septenber 28, 1998 is AFFI RVED.
ORDER ENTERED at Augusta, Ceorgia, this day of April,

1999.

CH EF UNI TED STATES DI STRI CT JUDGE



