PUBLISH

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 97-8021

D. C. Docket No. 1:94-CV-2964-HTW

JULIETTE IRVING, as Guardian of the Persons
and Property of BRYANA BASHIR, and as
Administratrix of the Estate of BONITA L.
IRVING, Deceased,
Plaintiff-Appellant,

versus
MAZDA MOTOR CORP. a.k.a. Mazda Motors Corp.
f.k.a. Toyo Kogyo, Ltd., MAZDA (NORTH
AMERICA), INC., et al.,

Defendants-Appellees,

Appeal from the United States District Court
for the Northern District of Georgia

(March 5, 1998)

Before HATCHETT, Chief Judge, EDMONDSON and COX, Circuit Judges.

EDMONDSON, Circuit Judge:



Plasntift appeals the district court’s
oramt of Summary judgment for
pefemdamts. The diStrict court decided that
PlasmtifC’S  State law daim$ were
preempted by federal law. We condude that
Federal Motor Vehide Safety Standard
(FMV S5 P&, 49 LFR. 5 £21.dP8, (enacted
umder the authority of the N atiomnal
Traffic amd Motor Vehide Safety Act of

1946, 16 UVS.L. 55 1381 et $eq) doe$ preempt



Plasmtif€’S State law claims. And, we

aflfirm the grant of Summary judgment.

Backgroumd

Placmtift Juliette Erving filed Suit
agasnst pefemndant Mazda Motor
corporation omn bepalfl of her daughter,
Bornita Irving. Bomita wa$ killed in a
Simgle-car aoccident while driving a 1990

Mazda MR-§. After her dauvghter’s death,



Plasmti€l filed thiS Sust clasiming that the
Seat belts in the MX-§ were defectively
deSigmed amd that Mazda faded 1o warm
conSumers adequately of the risks of mot
vtilizimg all portions — particularly the
manval lap belt portion — of the Safety
belt SyStem.

The Safety velt SyStem «Sed omn the
Mazda MX-§ inclyded a two-point passive
Shoulder restrasmt tautomatic Shoulder velt)

with a manval lap belt. Thi$ kind of



restraint SyStem wa$ ome of three
options provided 1o car manufacturers by
FMVSS 3PS Plainti(l contends the desigm
represemnted by this option was defective.

pefemdants fided a motion for
Surmmary judgment daiming that FMY S
P& voth expressly amnd impliedly preempts
State law (incuding common-law) daims$
and that mo recovery tam be had on o
taim based om the uSe of a deSigm

permitted by the federal Stamdards. The



dStrict court gramted this motiom and —
concuding that Plasnti(’S (ailure-to-warm
tairm wa$ dependent upon the deSign-deflect
tairm — al$o diSmissed Placntif 1S f adlure-to-

walrm Uoasm.

Whether Placnti( (S State law caim$ are
preempted ymder the f(ederal law S

reviewed by the$ Lourt de novwo. Lewds w.



BrunSwick Lorp. 107 F.34 1494, 1498 (lIith Leir),

cert. gramted, 1§ 5.CT. 439 (1992).

1. Preemption: pefective-Design Lladim

The Supremacy CLlause of the United
States’ ConStitution provides that the law$
of the United States “Shall ve the Supreme
Law of the Lamd, . . . amy Thing in the
Constitution or Law$ of any State to the

Lontrary mnotwithstamding” US. Lonst.



art. VI. Thes, state law that conflicts with

federal law S ‘without effect.” Lipolione .

Liggett Group, Inc, 13 SCt. 2608, 67
(1993) (citing Maryland v. Louisiana, 1P|

5..t. 4, IS (198D). Ard, “common law
Isability may create a conflict with federal
law, juSt as other types of State law can’’
Pokormy w.ford Motor Lo. 903 £.34 6, 113

(39 Lir. 1999) See alse (3K Tramsp., Inc v.

EasSterwood, |13 5.L1. 1233, 1237 (1993).




Whether ederal Statutes or regulations

preempt State law S “a queStiom of

congresSional intent.” Perry v. Mercedes
Bemnz of North America, Inc., 967 £.34

1267, 1368l (&th CLir. 1993) See  al$o

Medtromic, Imc. vw. Lobr, 6 5Lt 334D,

A IEP (1996) (The purpose of Lomgress is the
ultimate touchStone im every preemption
case”y (emtermal quotation$ and cwtation
omitted). Lomngress — through federal laws

and regulations -— may effectively



preempt State law n three way$: ()
express preemption, () field preemption
(reguiating the (ield So extemnsSively that
Lomngress dearly intemnds the Subject area
1o be controllied omnly by federal law) amd (3)
implied  (or conflict) preemption.
pefendants daim that the N ational
Traffic amd Motor Vepicle Safety Act of
1966 (‘the Act”) both expressSly amd impliedly

preempts Plaintif 'S State law cdaims.

A._Express Preemption

0



‘TAl Stromg presumption exi$ts against
finding express preemptiom when the
Subject matter, Such a$ the prowviSiom of
tort remedies to compensate for personal
s jurieS, ¢S ome that hal traditionally beerm
regarded oS properly withim the Scope of

the StateS rights” Taylor w. Gemeral

Motors Lorp., 876 F.ad4 §l6, 8§33 (Iith cr.

1989) (citation omitted).  ThuS, express

'Our promoumncements in Taylor were

partially avrogated by Myrick v. frevhauf
corp., 13 £.34 1616, 183133 (Ith Cir. 1999),
where we wrote that the Supreme Court’s

deciSom «mn Lipollone v. Liggett Group Lorp.,,
I 5.Ct. 260§ (1993), would not permit an

I



preemptiomn cdauses muSt be conStryed
narrowly. Taylor §7268 .39 at §3.3-34.
Defemdamts (irst  comtemd  that
Plasmtif(’S deSigm-defect claim &S expressly
preempted by the preemption dause of the

Act. That dause makes this Statement:

amaly$is of implied preemption where an
express preemption dause exiSted in the
relevant f(ederal law. 8ut, the Supreme
Court reviewed Myritk om appeal and,
although affirming the outcome, Stressed
that n'h)ph'ed p}"t&htpfféh 'S p0$$n'b‘e deﬁpn'ft
the presemce of am expresS preemption
tause. Freightiiner Lorp. w. Myrick, IS 5.1
1483, 1487 (1995). ThuS, Iaylor i$ correct and
carm be ySed for evaluating preemption of
state law.

2= 5



When a motor wehide Safety
Standard S «m effect

urnder thiS chapter, a State or a
political SybdiviSiomn of

a State may prescrive or continge
s effect a Stamndard

applicavle to the Same aSpect of
performance of a

motor wvehitle or motor wehidle
equipment only «f the

Stamdard S ddemtical to  the
Stamdard preseribed ynder

theS ¢hapfer. e

49 USL. § 301036XN)) (formerly 16 VSL §
1393()). But, the Act also contains o
SavimgS cause whith provides that
‘Iclompliance with a motor vehide Safety

Standard prescrived umder thi$ chapter does

3



not exempt a persomn from liability at
common law.” 49 US.L. 5 3P1P3(e) (formerly
16 VSL 5 3920k TheS, “[tlhe question of
express pre-emption S properly amalyzed
only after conSidering both § 1393(d) and §
1392(k).> Pokormy, 9P .34 at AP (citing

American Textile MErs. Inst. Inmc .

bonovan, 1P| $.L1. 3478, 3493 (198

In laylor, after reading these two
Sections together, we determined that the
conflict  vetween them made  the

preemption of cormmon-law caims

4



ambiguous. ThuS, the preSumption against
preemption controlled, amd mo express
preemption could be foymd. Taylor, 925 .39
at §3.6.

We alSo conSidered express preemption
for the federal Boat Safety Act (FRSA™, im
LewdS w. BrunSwitk Lorp., 1P F.34 1494. The
FBSA contains language Similar 1o that of
the N ational Traffic amnd Motor Vehide
Safety Act containing both a preemption

tause and a Savings dause?

‘The pertimnent portions of the FBSA read
theS way:

s



Again we (aS in Taylor) read the
preemption cauSe narrowly amnd Said that

the FRSA’S preemption clause did not cover

(Al State or a political SubdiviSiomn of o
State may not eStabliSh, continue «n
effect, or enforce a law or regulatiom

eStabliShimg a recreational vessel or
associated equipment

performance or other Safety Stamdard
or n'MpOSn'hg A

requirement for asSowated equipment

... that 4§ mot Jdemntical 1o a regulation
prescrived ymder . .. ths title.
46 USL. 5 43p6. The FASA further provides
that “[clompliance with thi$ chapter or
Stamdards, regulations, or orders
prescribed ymder theS chapter doe$ mnot
reliewe a persom from liabikty at
common law or umder State law.” 46 US.C.
5 43(9).
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cormmon-law claims. Lewss, 107 F.34 at |EPI.
Taylor amd Lewd$ point to the Same
ondusion for this case’ S0, Placnti((’s
defective-deSign taim S mot expressly

preempted by the Act.

B. Implied Preemption

Thes comnclusiom S the Same a$ that
reached by other circusts. See eq., Perry,
957 .34 at 1364 Pokormy, 993 F.34 at A}
Kitt$ w. Gemeral Motors Lorp., 8§75 F.9d
7282, 789 (IPth Lir. 1989) (adopting Wood v.
General Motors Lorp) Wood w. Gemeral
Motors Lorp., §65 F.ad 395, 40 (ISt Lar.
198 8).
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Lonflict preemption exists where State
law actually conflicts with federal law,
making «1 imposSSible to comply with both,
or where the State law “Stamds a$ am
ovstacle to the accompliShment and
execution of the full purposes amnd
objectives of Lomgress.” Lewss, 107 £.3d at
ISPP (snternal quotationS amd atation
omitted).

The exiStence of am  express
preemption cdause does mot mecesSarily

preclude  the presemce of implied

]



preemption. Freightlinmer Lorp. w. Myrick,

e 5Lt 1483 14872-8§8 (1996)  Thes, of
Plaimtif S State law caim confiicts with
FMV S 208 or f her claim would hinder
Lomngress’s objectives im paSSimg the Act,
the State law will be preempted.

FMV S8 P8 directly addresses the kimd$
of restracnt SyStems permidtted 1o be ySed
by ¢ar manufacturers. It  allows
manufacturers to choose from three
options. () a complete pasSive restraint

SyStem (automatic Seat beltS with or

19



without adr baglS) () pasSive protection
for fromtal crashes (for example,
automatic Shovlder velts or adr bag$) plus
manual lap velts for lateral crashes and
rollovers with a Seat velt warmning SyStem,
or (3) manual lap and Shovlder velts with a
Seat velt warmning SyStem. FMVSS P&
Perry, 962 £.39 at |3.6p.

pefendants choSe the Secomd option —
«nStalling two-point pasSive Shoulder
restraints with manval lap velts. That

Longress Specsfically imtended the Stamdard

3P



1o give manufacturerS a choice Should
preempt common-iaw caimS that two-
point pasSive Shoulder velts, paired with
manual lap velts constitute inherently a
desigm defect. See Pokormy, 903 £.3d at 1133
(actual confiict exi$tS with the Act and
FMVSS P8 to the extent a daim would
Stamd for a manufacturer’s choice of anm

option provided by the Stamndards).

>3



i An argument made for the first

time on appeal.

AS we underStamd the record Plasimtif€’s
taim im diStrict court wa$ mot that o
differemtly deSigned two-point SySterm with
a manual lap belt would have veern without

defect’ Onm the contrary, Plaintiff based

‘2 a tlaim wa$ asserted that two-point
SyStems (Such aS that «nStalled «n the
Mazda MR- were mnot defective im
general byt that the Specific deSigm Selected
by Mazda for 1S two-point SyStem wa$
unreasonably dangerous, preemption would
ke less cdear.

= 2= 8



her claim om the allegation that the optiomn
provided im the StamdardS repreSemted
smherently a defective deSign. “Plaintiff
allege(d] that the option Selected by Mazia
S defective” Plasmntif€’s  Brief «m
OpposSition to pefemdants Motion for
Summary Judgment at |d.

Placntiff, howewver, Seems to argue for
the (irst time n thiS appeal that
different, nondefective deSigns could have
been Selected by pefemdants umnder the

Same reguiatory optiom. automatic

3



Shoulder belt with manual lap belt. Thes,
Placntiff mnow argue$s that She $ mot
Challemging Defendants  choice of a
regulatory option. ThiS argument differs
from Plainti((’S argument in the district

court’ Too oftem our colleagues om the

‘The option Selected by pefemndants
permitted pasSive protection for fromntal
crashes — either adr bag$ or pasSSive
Shoulder harmesses — pluS lap belts for
lateral crashes. The omly altermative
de$igmnS put forward by Placmtsff «m the
dStrict court were three-point Seat belts,
fully automatic belts, amd restrasnt
SyStemsS with more elavorate warning
SyStemsS. TheSe altermatives do mot fall
withim the regulatory optiomn exerci$ed by
pefemdants. A threepoint Seat belt

>4



SyStem would have to be ecther fully pasSSive
(for example, the Seat belt /S attached to
the car door amd «$ p&ﬁn‘f:’&nfd upom deﬁn'ng
the door) or fully manual (requiring
pasSsemger action  to  poSitiom  the
restracmt), which would place that SyStem
«m either of the two option$ not Selected by
pefendants. The optiomn exerdsed by
pefendants allowed for a partially passive,
partially manual restraint SyStem. for
the Same reasem, a fully avutomatic belt
SyStem also would mot (all umder the Same
optiomn Selected by pefemdants. Fimally, the
warning SyStem$ proposed by Plaintiff
would have been Jdifferent from the
warning SyStem Specifications Set out for
the optiomn Selected by pefemndants, with
whitCh Spetn'fn'hafn'OnS Defemdanmts
undiSputably complied.

In the diStrict court, Plaimtiff Stated
that She wa$ “‘mot SugeeStimg that the
options be taken away, rather, Plainti((

alleges that the cptiom Selected by Mazda +$
a5



diStrict courts complaimn that the appeliate
€a%eS about whith they read were mot the
CaseS argued before them. We cannot allow
Plasntiff to argue a different case from
the case She presented to the aiStrict court.
Because Plasnti(f faded to make this

argument «n the diStrict court, we declkine

defective” Placntif(’S Brief im Opposition
to Defemndants Motion for Summary
Judgment at 13 (empha$iS added). To
Sharpen thi$ point more Plaintiff went o
far a$ to challenge the appropriateness of
FMVSS P8 See 4d. at 3 ([Alithough the
restraimt SyStem may comply with the
mirnimum Stamdards, the Stamdard$ are
snadequate and Should ot Jmpede the
progress towards improved deSigms.”).

6



to conSider it here. See Narey v. Ppean, 33

£39 163, 1636-37 (lith Lir. 1994).

ii. The argument made in diStrict

court.

When conSidering implied preemption,
no  presumption existS against
preemption. “Under the Supremacy Llavse
of the federal LomStitution, [tihe relative
importance 1o the State of 1S ownm law «$

ot material whem there «S o comfilct with

7



a valid federal law, for ‘amy State law,
however cdearly within a State’s
acknowledged power, whith imterfereS with
or 1S contrary to federal law, must yield.”
Lewss, 107 £34 at 18P (citation omitted).

Because Plasnti(f Syed pefemdants for
exerciSimg amn optiom explicitly permitted
by Comgress, a comnflict exi$ts vetweenm
State amd federal law «f Plainti(f goe$
forward with thi$ State law daim of
defective deSign. Taylor, 826 F.ad at §3.7

(“[A] State cannot impoSe common law

> 2]



damages on individuals for d0ing what a
federal act or regulation ‘authorized them

10 40.”) (quoting Lhitago ¢ ¥.VW.TranSp. Lo.v.
Kalo Brick ¢ Tile Co. 101 S.Ct. 134, I3 (198)).

Therefore, Plainti(f’S Suit  against
pefemdants for their exerase of anm
option prowvided to pefemdants by FMVSS
P8 conflicts with federal law amd, thes, S

preempted.

11. faslure-to-Warm Llaim

9



In adidition to gramting befemdants’
motion for Summary judgment on
Placntif 'S daim of defective deSigm, the
diStrict court alSso diSmiSsSed Plasmtiff’s
faslure-to-warm daim. The a'Strict court
Sasd that “(Slimce plaintiff’s defective
deSigm tlaimS are preempted the court will
not address plasnti(’S fadure to warnm
Caim, X A 'Sed O d
deSagmn.” DiStrict

Court Order at 8§ n.8 (emphasi$ added).

3P



Plasmti(f argues om appeal that a
faslure-to-warm daim S Separate from
and not dependent upom a defective-deSigmn
taim. AS a gemeral Statement of law,

Plasmti((’S propositiom «$ oftemn correct.

See, 9., Michael w. Norfolk Southerm Ry. Lo,

74 £30 321 (Ith Lir. 1996) (applying Georgin

law), See also Sheckells w. AGV-USA Lorp., 987

F.ad 1633, 1633 (lIith Lir. 1993) (applyimg

Georgia law), Stapleton w. KawaSaki Heavy

Indus. L1d., 608 .34 LT, £73-73 (L1h Lir.

1929 (applying Georgia law). But, «im Thi$

3



case Plaintif( (not the district court or
pefemndants) tied the cdaims of defective
deSigrn and (adlure to warmn together. Inm
Plasmti((’S oppoSition to Dpefemdanty’
motion for Summary judgment, She argqued
that She would aSk the jury to fimnd that “the
1990 Mazda MAR-§ equipped with the two-
point motorized Shoulder velt and manyal
lap belt optiom S defective without

plaintif(’s desired warm'ng.”‘ Plasmtif (s

Plasnti(f presented Several warmning
SyStemS as$ Safer altermatives to the
SyStem presemt in the 1990 Mazda. The
Mazda Wo\r'nn'hg s,«sfem smnélyded o buzzer,

33



Brief «n OppoSition to pefemndanty
Motion for Summary Judgment at 3.
Because Plaintif(’s defective-desigm
taim S preempted by FMVSS PG, there
wa$ mo defect avout which 1o warn.
Plasnti € €'S faslure-to-warm casm — whith +'S,

o Thi'S case, dependent on the preempted

a light indicating a fadure to Secure the
lap belt, amd o written warmning omn the
Sum wisors om both the driver amnd
passenger Sides of the car. Plainti(( alleges
theSe warmingS were inadequate. @ut,
Plasmtsft doeSs mot dn'Spafe that the
warning$ provided im the 1990 Mazda (ully
complied with the federal Stamdards. See
FMVSS D8 at $2.3 49 LFR. 5 521398, 56.

33



defective-deSigmn daim — wa$ properiy
diSmaSSed.

AFEFRMED.
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