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EOMONDSON , Lircuct Tydge-

The Alabama Department of
corrections appeals the refuSal of the
district court to terminate an
snjunction. Ve reverse amd remand to
the diStrict court with inStructions to

terminate the njunction.

BALKGROUN D



The District Court for the N ortherm
District of Alavama entered am
smvjumction in 1983 prohibitimg Alabama
and Layderdale County (rom houSimg
State prisomers im the Lavderdale Lounty
Tadl for more tham 3P dayS. The district
court entered the injunction to alleviate
overcrowding (amnd associated health
problems) at the jad. Inm 199) the
Govermor of Alabama amnd the Alabama

pepartment of Lorrections



LommiSSiomer were held im contempt for
violating the injunction. En the light of
a Secomd contempt order «m 1993,
Lavderdale County consStructed a new jail.
The County (iniShed the mew jail two
years ago. Im 1992, the Alabama
Department of Lorrection$ moved to
terminate the injumnction ynder the
Prisom Litigatiomn Reform Act, 1§ VS.LA. S
3636 (West Supp. 1998) (PLRA™). Lavderdale

Lounty 0ppoSed the motion. The district



court demied the motion, amd the
Alabama pepartment of Lorrections

appeals.

DIScUSSION

Arv irvjumction directed to joil
conditions musSt be terminated f the
i junction wal iSSued in the abSemnce of a
finding by the diStrict court that the

s junction (a) «S narrowly drawm, (b)



extemnds mo further tham necesSary to
correct the wiolation of a federal right,
and (€) ¢S the least intruSive means
neceSSary 1o correct the wiolatiom of o
federal right. See 44. 5 363.6(bX3). An

sm jumction Shall mot terminate, however,
of the court accurately makeS writtem
fimdings, based om the record, that the

s junction ‘remain$ necessary to
correct a current and ongoing violation

of the fFederal right” amd meets the three



criteria ¢m Sectiomn 363.6(b)D). See 4d. §
3636 (L)(I).

The parties dispute whether a “crrent
and ongoing” widlation of a federal right

exi$tS at the Lavderdale Lounty Tadl! If

'The dsStrict court made writtem
findingS under Sectiomn 3636(0)(3) that
the 983 injumction wa$ narrowly
drawmn, extended no further tham
neceSSary to prevent the jadl (rom being
overcrowded, amnd was the least intrvSive
means to correct and to prevemnt
overcrowding (amd related provlems) at
the Lavderdale County Tail. Alabama does
not contesSt theSe finding$ S0 we accept
them. Ve Stress, however, that
overcrowding +S mot meceSSariy a
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mno violation exiStS, them the 19§30

s junction musSt be termiainated. After
examinimng the record we conclyde the
evidence S inSufficient to prove that o
current amd ongoing violation of a
federal right exdstsS sm the Lounty’S jail.
Therefore, the ¢mjumctiorn mysSt be

terminated.

violation of a federal right. See Rhode$ w.
Lhapman, 453 US. 332, 342-48 (1981). The
omly 1SSue truly before uS +S whether the
Strict court’s other writtem n'ndt'n9$
demonsStrate a current amd ongoinyg
violation.



Alabama argues that becayse no
constitutional violations exist at the
jail right mow, mo “curremt amd ongoing’
violation can exist. ThiS interpretation
may be o correct view of what Longress

‘intended? But, Alabama’s

‘Comgress’s smtention «mn enacting the
PLRA looks to be «m lime with the Supreme
court’s wiew om the snvolvement of the
federal courts im State prisomn SyStems.
Both Lomngress amd the Lourt Sugeest a
redyced role for federal courts. Whem
confronted with State prisom litigation,
the Supreme Lourt hal written that
“eavolvement of (ederal courts im the
day-10-day management of prisomns [has

9



.'nferprefaﬁwv Mn'ghf be am smeorrect
«nterpretation of “curremnt amd omgoing’
because «1 could blimd courts to vwiolations

of federal rights that a court might

reasenably expect to recur Soom it the

led o] Squamderimg juditial resourceS with
Isttie of (Setting vemefit to anyome. . ..
(Flederal courts ought to afford
appropriate deferemee amnd flexsbility to
State of fitials trying 1o manage a
volatile emvironment.” Samndin v.
Lonner, 5IE US. 423, 483 (1995) See HR.
Lonf. Rep. ID4-378 (1996) (Stating that
Lomngress deSigmed Section 3636 1o ensure
that proSpective relief S the “minimum
necesSary to correct the violation of a
federal right”) (emphasi$ added).
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imjumctiom S disSolved. Thi$
snterpretation may posSibly also give
too littlie weight to the proSpective
natyre of the word “Ongo.'ng.”’

The County ha$ advanced a broader
«nterpretatiomn of “current and

ongoimng.” En the district court, the

The phrase “current and omngoing’ was
ér'a'ga'no\“y enacted as “curremt or
ongoing” The phrase wa$ amended in
1997 to 1S present form. See
Department of Justice Appropriations
Act, 1998, Pub. L. Vo. 1PE-19, 5 133(a) D), I
Stat. 344D, 3470 (1992) (emphaSis added).
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Lounty contended that “curremt amd
o0ngoing” means a SubStantial and very
real danger that a vioclation of rights
will follow the termination of the

s jumction. See James vw. LaSh, 949 £.
Supp- 691, 693 (N .D. Ind. 1996) (consStruimg
“curremnt and ongoing” in PLRA). We need
not decide, howewver, preciSely what
“curremt amd omgoing’ means. Even f
we accept — for argument’s Sake — the

Loumnty’s “SubsStantial amd very real

12



danger’ Stamdard, the Lounty cannot
prevail im the$ case.

Whether there i$ a SubStantial and
very real damger of a violation of a
federal right recurrimng Soom at the
Lavderdale County Tasl in the abSemnce of
an injunction may be a mixed question
of law amd fact. But we need not decide
whether it S a mixed question or o

question of fact only. Even «f we review
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for cear error, we 40 See reversSsble
error.

The aiStrict court Seemed to rely omn
two pieces of ewidemce — a newSpaper
article and the two contempt orders — to
fimnd that consStitutional violations are
Iskely to recur «f the qrnjumction +S Iifted.
Relying om these two thing$ to (imd there
'S a current and ongoing violation of a

federal right produced clear error.
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Eirst, the court — im a footmote added
by amerndment to the diStrict court
opimiomn — quoted a mewSpaper report
that included the followimng Statement:
‘Prisoms LommisSiomer Joe Hopper Said
Momday State prisomers would comntinue
10 back up «m county jadls until the
LegiSlature properily funds the prisomn

SyStem.” We question the uSefulmess of

‘N edther party — by motiomn or by
offerimg the article into evidence at the
hearimng — Seems 1o have Supplied the
newsSpaper article to the district court.
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the$ report of Joe Hopper’s Statement in
determining whether a violation of the
Federal LonStitutiom S likely to reSult «f
the smjumnctiomn S lifted. See Lofield w.

Alabama Pyb. Serv. Lomm’n, 936 .39 51D,

17 Cth Lar. 199) (comnclydimg that iStrict
court erred when +t 100k judicial notice of
newsSpaper article as proof of fact

asserted im artide). The report doe$ mot

We aSSume, therefore, the d:Strict court
amended o1 opinion 1o take juditial
notice of the mewSpaper article.
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Suggest that State prisomers would “back
up’ to the point where the LonsStitution
would be wiolated. Im addition, evenr +f
we asSume the newSpaper i$ an accurate
report of what wa$ Said, Statements to
the press are oftemn made for reasons
that have o relatiom to the true intent
of the Speakimg party. Moreover, to the
extent the report indicates
diSagreement between Alabama’s

LegiSlative amd Executive Branches that
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might, Someday, cause overcrowding, theS
kemd of sntermnal conflict avoyt
policymalkimng only (urther convinces v$
that a federal court Should mot imterfere
now. See Turmer v. Safley, 483 US. 28, 86
(1982) (StresSamg deferemce 1o State
executive amd legiSlative brameches sn
State prisom SyStem litigatiom).

Secomd, the district court relied om the
1991 and 1993 contempt orders to Sugeest

that overcrowding due 1o the presemce of
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State prisomers sm county jadlS will recur.
That the contempt finding$ were basSed
on violations of o federal right 5,
howewver, not cdear. Vioclating the 1983

sm junction doeS mot neceSSarily mean
that a federal right wa$ violated. See

polihite w. Maughor, 24 £.34 1032, IPES

(th Cir.1996) (fadling 1o meet
requirements of conSent decree was no
per Se constitytional violation), Greemn .

McKkaSikle, 788 £.a4 |6, 13 (E7h Lsr. 1986)
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(“[Rlemedial decrees are the means by
whith unconsStitutional conditions are
corrected byt they do mot create or
enlarge constitutional rights™).

The pertinent injunction in this case
'S more tham {ifteem years old. The
Supreme Lourt ha$ cautioned that
s jumction$ are not 1o Stay «m place “in
perpetuity.” Board of Educ. w. powell 498

US. 332, 348 (199" To follow the Lourt’s

‘Dowell makeS theS Statement for
consSemt decrees, but conSent decrees amd
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quidance, earlier violation$ — made right
v The meantime — of the injunction
must eventually be forgiven. We conclyde
that, by now, the past acts of contempt
cannot count for mucth. five years have
elapsed Simnce the last contempt (indinyg,
a new jail ha$ been conStructed, mo

curremt consStitutional violations exdst,

s junctionsS are interchangeavle in this
context. See SyStem Fed'n Ho. 9) w.
Wright, 364 U.S. 643, 650-5] (196]).
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amnd the persons them held im contempt
have beerm replaced.

Other conSiderations aid our
concysion that the record doe$ mnot
Support the exiStemnce of a SubStantial
and very real danger of viclating a
federal right at the Lavderdale Lounty
Jail. Most important, no one even
taims the jail &S presently overcrowded.
Since the new jadd opened, an average of

3P prisomers per day are held im the jail.
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The jasl ha$ a 183 pri‘somer capatity. We
also note that between | July 1997 and §
July 1992 (the omnly period for whith we
have records) the jadl held vetweern 28 and
83 inmates. And, a nurse and doctor are
now umnder contract 1o vwiSit the jail

r Eg(t‘ﬂ" [ y.‘

‘By the way, a tasS-actiomn lawSust ¢S
pend{ng . MOnngMEry Loumnty Cireust
Lourt addresSing jadl ¢SSues Such as
overcrowding. The certified cdass comsists
of “all counties amd Sheriffs im the State
of Alabama whith 40 not curremtly
bemefdt from court orders emjoining (the
pepartment of Lorrections) from
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fErom the record made sm the diStrict
court, we concdlyde, aS a matter of law,

that no SuvStantial amd very real

retasning State inmates imn county
jails” Therefore, disSolvwing the

s junction will let Alabarma deal with 15
many prison amd jail crowding SSues im
omne lawsSust, rather tham confromnt
multiple — and potentially conflicting —

district court orders. See gemerally
Chairs v. Burgess, 143 £.34 1433, 1438 (Iifh

Cir- 1998) (noting exiStence and
Ssgmifscance of potentially conflicting
consSent decrees regulating Alabama
prisoms). Amd, the Same State lawSuit will
allow the County to litigate without the
consStraints imposed by the PLRA. The
exsStemce of thiS State court litigation
S, howewer, immaterial 1o today’s result.
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danger of a federal right being violated
ha$ been proved for the Lavderdale
Lounty Jail. We must reverse the
dStrict court’s order vecause the evidence
will mot SyStadm <t

The diStrict court order ¢S REV ERSED
and the case «S REMANVDED with
«nStructions to terminate the 1983
s junction.

REVERSED amnd REMANDED.
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