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PAI NE, Senior District Judge:
Arthur Ross appeals the district court’s setting aside a jury

verdi ct that awarded himnore than thirty seven thousand dollars in

back pay. W reverse and remand with instructions to the district



court to reinstate and enter judgment on the jury's verdict.
First, the record on appeal is insufficient to permt an eval uation
of whether the trial court erred when it granted the defendant’s
renewed notion for judgnent as a matter of law.  Second, our de
novo review of the trial testinony convinces us that the jury could
have reasonably disbelieved the defendant’s proffered reasons for

firing Ross.

In 1987, Ross, who is an African-Anerican, was hired by Mrks
Fitzgerald to help deliver furniture. In 1990, Ross began working
for Rhodes Furniture when that conpany acquired Marks Fitzgeral d.
Ross perforned well and clinbed the conpany |adder at Rhodes,
ultimately rising to the position of delivery nmanager. R 2-26-27.
Ross was never disciplined before he was accused of and fired for

soliciting tips. R 2-30.

On Decenber 23, 1993, Ross was supervising the | oadi ng dock at
Rhodes’ s war ehouse. He noticed that custoners’ tipping of
enpl oyees for |oading furniture was sl ow ng down operations. Ross
testified that, to renedy the situation, he nmade a tip box and
placed it near the |oading dock. R 2-31-33. Ross further
testified that he imediately renoved the box from its perch
out si de t he | oadi ng dock when the receptionist informed himthat a

custonmer had conpl ai ned about the tip box. R 2-35.



Ross finished work on Decenber 23rd and went on Christnmas
vacation. Wen he returned a week later to pick up his paycheck,
Ross noticed that R cky Mann (Mann), a white nmale, was serving as
the delivery manager. Until that tinme, Mann had been a driver for
Rhodes and, at tines, under Ross’s supervision. On January 5,
1994, Ross returned from vacation to find that he was fired and

that Mann had replaced him R 2-37, 39.

Upon being fired, Ross filed a charge of discrimnation with
t he Equal Enpl oynment Opportunity Conmm ssion (EECC). Ross clai ned
that he was fired because he is black. He also charged that tip
solicitation was Rhodes’s pretext for discrimnatory discharge
Pl.’s Trial Ex. 2 (Ross’s EEOC charge). The EECC issued Ross a
right to sue letter. Ross then filed suit in the United States
District Court for the Northern District of Al abama, seeking relief

under Title VIl and Section 1981.

Ross al l eged that “[t] he defendant discrimnated on the basis
of race against the plaintiff wth respect to discharge,
di scipline[,] and other terns of enploynent.” PlI.’ s Conpl. at 2,
6. The trial judge denied Rhodes’s notion for sumrmary judgment,
and the case went to trial. Upon deliberation, the jury awarded
Ross $37, 341.85 in back pay.

After noving for and receiving an extension of tinme, Rhodes

filed a renewed notion for judgnent as a matter of |aw under Rule



50(b). Rhodes also noved for a new trial. Apparently, Ross
opposed neither nmotion. See Trial Docket. Chi ef Judge Pointer
granted Rhodes’s renewed notion for judgnent as a matter of |aw,
set aside the jury' s verdict, and entered judgnent for Rhodes. He
deni ed as noot Rhodes’s notion for a newtrial. See Trial Docket
No. 54. Ross appeal ed.

At oral argunment to the appellate panel, counsel agreed that
Rhodes noved for judgnent as a matter of |law both at the close of
Ross’ s case and at the close of all the evidence.® The parties did
not, however, identify what grounds Rhodes offered in support of
its pre-verdict notions under Rule 50(a). The record on appeal is

2

al so silent on this point. The abbreviated record prevents any

' In the present case, the Plaintiff challenges the entry of
jnov on the merits. Accordingly, whether the Plaintiff’s failure
to object to Defendant’s Rule 50 (b) motion on the ground that the
basis of Defendant’s Rule 50 (b) motion was waived by Defendant’s
inadequate Rule 50 (a) motion, constitutes waiver of Plaintiff’s
right to challenge the district court’s entry of jnov pursuant to
Defendant’s Rule 50 (b) motion, is not before this court because
the Plaintiff has not raised the waiver issue on appeal. Cf.
Williams v. Runyon, 130 F.3d 568 (3d Cir. 1997) (holding that
where a party did not object to a movant’s Rule 50 (b)motion
specifically on the grounds that the issue was waived by an
inadequate Rule 50 (a) motion, the party’s right to object on that
basis is itself waived); Whelan v. Abell, 48 F.3d 1247 (D.C. Cir.
1995) (holding that failure to assert an objection to a Rule
50 (b) motion constitutes waiver of the objection).

2 At the close of Ross’s evidence, defense counsel said,

“Your Honor, | think we have a notion ready.” R 2-155. A
di scussion was then held off the record. Id. Rule 50(a)(2)
provi des:

Motions for judgnent as a matter of | aw may

be made at any tinme before subm ssion of the

case to the jury. Such a notion shal

4



meani ngful appellate review of whether Ross was afforded his
Sevent h Amendnent right to cure evidentiary deficiencies before his
case went to the jury. Rule 50 was designed to protect that right,

and therefore, we adhere to its procedural mandates. See Crawford

v. Andrew Sys., Inc., 39 F.3d 1151, 1154 (1lth Cir. 1994) (holding

that a district judge has no authority to grant a Rule 50 (b) motion

when no Rule 50 (a) is made) and see also Sims’ Crane Serv., Inc. v.

Ideal Steel Prods., 800 F.2d 1553, 1557 (11th Cir.1986) (noting our

attention to both the purpose and the wording of Rule 50 (b)) .

Rule 50 notions nust made on the record. That rule is not

unique to this circuit. See Keith v. Truck Stops Corp. of Am, 909

F.2d 743, 744 (3rd GCr. 1990) (“the better practice would be for
such notions to be made on the record”). An adequate record nay
allow us to excuse technical non-conpliance with Rule 50. See

MacArt hur v. University of Texas Health Cr., 45 F.3d 890, 898 (5th

Cir. 1995). More inportantly, an adequate record on appeal reveals
whether a plaintiff’s Seventh Amendnment rights have been anbushed.
It also controls the evidentiary standard we apply when revi ewi ng

a district court’s decision to set aside a jury verdict. The

specify the judgnent sought and the |aw and
facts on which the noving party is entitled
to the judgnent.

In this case, the record on appeal does not specify the
j udgnment sought and the | aw and facts on whi ch Rhodes shoul d have
been entitled to the judgnent.



standard of review is de novo. CGeneral Anerican Life | nsurance

Conpany Vv. AntSouth Bank, 100 F.3d 893, 899 (11th Cr. 1996);

Bateman v. Mienonics, 79 F.3d 1532 (11th Cr. 1996)(district

judge’ s resolution of post trial notions renewed de novo).

Wen reviewng a trial court’s resolution of a Rule 50(b)
notion, we conpare the grounds originally argued by the novant in
its Rule 50(a) nmotion with those cited by the trial court in
granting a renewed notion for judgnent as a matter of |aw See

National Indus., Inc. v. Sharon Steel Corp., 781 F.2d 1545(11th

Cir. 1986); Sulnmeyer v. Coca Cola Co., 515 F.2d 835, 845-46 (5th
Cr. 1975). If the grounds argued in a notion under Rule 50(a) are
“closely related” to those argued in a Rule 50(b) notion, then
setting aside a jury s verdict is no surprise to the non-novant. No

Seventh Anmendnent right is anbushed. National Indus., Inc. V.

Sharon Steel Corp., 781 F.2d at 1549-50. But if the new and old

grounds vary greatly, then a trial judge may not rely on the new

grounds to set aside the jury' s verdict. See Sulneyer v. Coca Cola

Co., 515 F.2d at 845-46. If they do vary greatly and the tria
court relies upon the new grounds to set aside the jury’ s verdict,
we w il reverse. See id.

In National Industries, the record on appeal enabled us to

concl ude that the new grounds in the Rule 50(b) notion constituted
no surprise to the non-novant because the new and ol d grounds were

“closely related.” See National Indus., Inc. v. Sharon Steel




Corp., 781 F.2d at 1549. In this case, however, we are unable to
eval uate whether the grounds in Rhodes’s Rule 50(a) notions were
substantially different from those asserted in its Rule 50(b)
notion. Hence, we cannot ascertain if this appeal is nore |ike

National Industries, where “[t]he difference . . . between the

matters raised in the notion for judgnent n.o.v. and the earlier

notion is not so great[,]” or whether it is akin to Sul neyer v.

Coca Cola Conpany and Wlson v. Attaway, 757 F.2d 1227 (11th G

1985), where the matters varied greatly and required reversal.

We see no difference between a record that omts any nention
of a Rule 50(a) notion and one that is nmute concerning the grounds
argued in support of the Rule 50(a) notion. Both deficiencies go
to the heart of our concerns that a plaintiff’s Seventh Amendnent
rights not be anbushed and that a plaintiff be allowed to cure

evidentiary deficiencies before the jury retires.

The record before us nmakes it inpossible to determ ne whet her
the trial court should be affirnmed under the “fl exi bl e approach” we

took in National |Industries or whether we should followa stricter

approach as we did in Sulnmeyer and WIlson. Accordingly, we nust
act in an abundance of caution towards preserving the sanctity of
a jury s verdict and vacate the trial judge' s decision. Cf. Dunn

v. HK Porter Co., Inc., 602 F.2d 1105, 1113 (3rd Cr. 1979)

(vacating judgnent of district court because “[t]he record before



us is not sufficiently conplete to permt adequate appellate review
of the district court’s action.”). |Instead of culling the record
for substantial evidence to support the verdict (as we would
normal ly do), we will | ook for any evidence that woul d sustain the
jury’s decision. W enploy the “any evi dence” standard because we
are unable to ascertain whether Ross was sandbagged by new

argunents in Rhodes’s notion under Rule 50(Db). c. Wlson v.

Attaway, 757 F.2d at 1237 (applying the “any evidence” standard

when no Rule 50(a) notion was nade).

Applying this “any evidence” standard, we conclude that the
jury verdict was supported by the evidence, and therefore, it mnust

be reinstated. W reviewde novo a district court’s determ nation

of a Rule 50 (b) notion. See, e.qg., Conbs v. Plantation Patterns,

106 F.3d 1519, 1526 (11th Cr. 1997). In doing so, “we nust
consider all the evidence in the light nobst favorable to [the
nonnovant] and determ ne ‘whether or not reasonable jurors could
have concluded as this jury did based on the evidence presented.’”
Id. (quoting Quick v. Peoples Bank, 993 F.2d 793, 797 (11th Gr.
1993)).

In his quest for relief, Ross nust clear several evidentiary
hurdles. He nmust nake a prinma facie case. 1d. at 1528. Ross nade
a prima facie case for discrimnatory discharge. As an African-

American, he is a nenber of a protected class. G ven the glow ng



eval uations Ross received prior to being discharged, he was
certainly qualified to serve as Rhodes’s delivery manager. Rhodes
fired Ross and replaced himwith a non-mnority, R cky Mann. That

is a prima facie case. See Jones v. Lunberjack Meats, Inc., 680

F.2d 98, 101 (1ith Cr. 1982)(iterating the elenents of

di scrim natory discharge).

Second, once Rhodes produced legitinmte non-discrimnatory
reasons for its adverse enploynment action, Ross nust prove his

case. Conbs v. Plantation Patterns, 106 F.3d at 1528. Rhodes

satisfied its internediate burden of production when it clained
that Ross was fired for soliciting tips. Ross then had to produce
evi dence from which the jury could have reasonably inferred that

Ross was fired because he is black. See id.

Ross coul d enpl oy either of two nmethods to carry his ultimte
burden of proof. He could adduce evidence that mght directly
establish discrimnation. Alternatively, he could point to enough
evidence to permt the jury to reasonably disbelieve Rhodes’s
proffered reason that it fired Ross for soliciting tips. See Texas

Dep't of Community Affairs v. Burdine, 450 U S. 248, 256, 101 S

Ct. 1089, 1095, 67 L.Ed.2d 207 (1981). W nust determine if Ross

succeeded under either nethod.



Reviewi ng the first “direct” nethod--whether Ross’s evidence
coul d have persuaded the jury that discrimnation notivated his
firing--the court exam nes whether Ross produced any evidence
beyond his prima facie case. Ross’s prima facie case may certainly
be considered in determning whether he carried his ultimte

burden. See Conbs v. Plantation Patterns, 106 F.3d at 1528 (citing

Burdine). Although a plaintiff nust both present a prima facie
case and show pretext, the show ng of pretext need not necessarily
i nvol ve further evidence; the evidence in a prima faci e case m ght
be strong enough to also show pretext. See id. at 1530. 1In this
case, however, Ross needed additional evidence beyond that which
established his prima facie case. He needed trial testinony if he

was to carry his burden and survive Rhodes’s Rule 50 notions.

Ross coul d carry his burden via the second net hod by produci ng
“any evidence that, if believed, sustains his burden of proof[,]”

Swanson v. Ceneral Servs. Admn., 110 F.3d 1180, 1185 (5th Gr.

1997), “to denonstrate the existence of a genuine issue of fact as
to the truth of” Rhodes’s explanation that it fired him for

soliciting tips. Conbs v. Plantation Patterns, 106 F.3d at 1529.

| f Ross succeeded, he was entitled to survive Rhodes’'s Rule 50

notions. See Carter v. Gty of Mam , 870 F.2d 578, 581 (11th Cr.

1989). Applying the “any evidence” standard required byWIson v.

Attaway, we conclude that Ross succeeded via the second nethod: he

10



presented evidence which permtted the jury to reasonably

di sbel i eve Rhodes’ s proffered reason.

One segnent of Ross’'s trial testinony s especially
conpelling. Ross testified that Ron Kirkpatrick--the supervisor
who was instrunental in Rhodes’s decision to fire Ross for
soliciting tips--had hinself received tips. R 2-48 at {1 15-17.
Yet Kirkland decided to fire Ross, an African-Anerican, and repl ace
himwth a non-mnority. The jury could have chosen to reject
Kirkl and and Sweeney’s testinony, i.e., that they decided to fire
Ross for soliciting tips, as untrue. Although we hold that this

testinmony satisfies Wlson v. Attaway’'s “any evidence” standard,

Ross presented additional evidence, which satisfies the nore
demandi ng “substantial evidence” standard. Ross further testified
that sonetime prior to his being fired, Kirkland pointed to Ross
and said “You see that one over there, | amgoing to get rid of
him” R 2-55 at 1Y 21-23. Kirkland nmade that statenent to a
white man. Id. at 99 24, 25. Ross contends that Kirkland s
reference to “that one over there” evinced racial aninus by a

deci si on maker who would ultimately fire him

Ross also testified that sonetine in 1990, Kevin Sweeney said
“I never seen as many blacks in this building except in a Tarzan
novie.” R 2-117, at 1Y 4-7. Even though Kirkland and Sweeney

made their comments |long before they fired Ross, that did not

11



prevent Ross from using these statenents as evidence to persuade
the jury that it shoul d disbelieve Rhodes’s proffered reason. See

Turlington v. Atlanta Gas Light Co., 135 F. 3d 1428, 1436 (11th G r

1998) (citing Allen v. County of Mntgonery, 788 F.2d 1485, 1488
(11th Gr. 1986)).

The district judge rejected the Tarzan remark as an “i sol at ed
general racial remark,” unable to aid Ross in proving his case.
The trial judge erred. Al though we have repeatedly held that such
comments are not direct evidence of discrimnation because they are
either too renote in tine or too attenuated because they were not

directed at the plaintiff, see, e.q., Evans v. MCdain of Ga.,

Inc., 131 F.3d 957 (11th G r.1997), we have not held that such

comments can never constitute circunstantial evi dence of

discrimnation. Oher Courts of Appeals have indicated that such
comments nmay provide circunstantial evidence to support an

i nference of discrimnation. E.qg., Wialden v. Ceorgia-Pacific

Corp., 126 F.3d 506, 521 (3rd Cr. 1997) (“Al though stray remarks
by non-decisionmakers alone are insufficient to establish
discrimnatory intent, we have held that such remarks can stil

constitute evidence of the atnosphere in which the enploynent

decision was carried out.”).

Ross’'s case relied on circunstantial evidence. Even the

di strict judge so concluded. That is clear fromthe trial court’s

12



use of McDonnel |l Dougl as’s burden-shifting anal ysis, which does not

apply in direct evidence cases. See Massaro v. Mainlands Sects. 1&2

Gvic Ass’n, Inc., 3 F.3d 1472, 1476 n.6 (11th Cr. 1993). Because

Ross’ s case turned on circunstantial evidence, the proper inquiry
is whether Sweeney’'s “Tarzan” remark and Kirkland s remark, when
read in conjunction with the entire record, are circunstantial
evi dence of those decisionmakers’ discrimnatory attitude. |If so,
t he court nust then determ ne whet her such circunstantial evidence,
along with other evidence (including Ross's prima facie case),
mght lead a reasonable jury to disbelieve Rhodes’s proffered
reason for firing Ross. We conclude that these coments,
consi dered together with the fact that Kirkland had received tips,
support the jury's rejecting Rhodes’s proffered explanation for

firing Ross.

In our view, Ross’s evidence created a genuine issue of fact
concerning the truth of Rhodes’s proffered reason. The jury could
have found that the tipping episode was a pretext for firing Ross.
That is enough because, consistent with Conbs, once Ross was able
to present evidence from which a jury reasonably could have
di sbel i eved Rhodes’ proffered explanation for its action, it is the
jury’s job (not ours) to decide whether Rhodes acted wth

discrimnatory intent. See Conbs v. Plantation Patterns, 106 F. 3d

at 153 (“[One way a plaintiff my succeed in establishing

discrimnation is by showing that the enployer’'s proffered

13



expl anations are not credible. Wen that happens, the plaintiff
may or may not ultimately prevail in the litigation, because the
factfinder may or may not choose to nmake the perm ssible inference
of discrimnation.”). Here, the jury nmade that inference, and it
was a perm ssi bl e one. Because Ross presented enough evi dence from
which the jury could find pretext, the jury's final, permssible
inference as to the question of Rhodes’s intent should be |eft
undi st ur bed. Therefore, the judgment of the district court is
REVERSED and the case is REMANDED to the district court wth
instructions toreinstate the jury verdict and to enter judgnment in
accordance therewith, with allowance of interest fromthe date the

jury rendered its verdict.
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