PUBLI SH

IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T

No. 97-6306

D. C. Docket No. 97-T-476-N
WALTER HI LL,

Plaintiff-Appellant,
Ver sus
JOE S. HOPPER, Commi ssi oner

of Al abama Departnent of
Corrections,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Al abana

(April 17, 1997)

Bef ore HATCHETT, Chief Judge, COX and BLACK, Circuit Judges.
PER CURI AM



Appellant Valter Hill an Alabama inmate wonyited of apital myrder and
Sentenced to death, challenges on appeal the district court’s iiSmiSSal of piS 43 VAL
51983 asSault upon the conStitutionality of electroction a§ a mean$ of exewtion.
The State of Alabama intends to exewute Hill by mean$ of electrowtion on May 3,
1992. On March 3,192, Appellant Hill {iled a complaint in the United States pistrict
Court for the Midale DiStrict of Alabama tharging that the Seheduled electrowtion
wnStitutes cruel and unySual puniShment in vidlation of the Eighth and fourteenth
Amendments, Among other relief, the complaint Sought 10 enjoin Appellee Joe §.
Hopper from employing electroction to carry out Hill'S death Sentence. By order
dated April 19, 1997, the district court éiSmiSSed the omplaint a$ an improper
Sueeessive habea$ petition. We affirm.

Fn telker v. lurpin, 01 £30 95, 96 (Ifh Cir), cert. denied 17 5. (1. 450 (1996), we
held that a prisoner may not ircumvent the rule regarding Second or SuceesSive
habea$ petition by filing a §1983 daiem. Appellant ill acknowledgeS that he has filed
a previoy$ {ederal habea$ petition. See Hill w. Jones, §1 £34 19I5 (Iith Lir.), ren'y and
Suggestion for ren'y en banc denied 93 £30 103 (Ith Lir. 1996), cert. denied |17 5. (1.
962 (1992)  AS Hill'S § 1983 cruel and ynuSual puniShment daim onStitutes the
‘{unctional equivalent’ of a Second habea$ petition, the diStrict court wa$ Subject to
the law applicable 1o SuceesSive habea$ petitionS. felker, 101F30 at 96. Under 3§ VAL
§ A3H4BYINA) the ditriet court Iacked jurisdiction to conSiser Appellant Hilly
request for rehef bevauSe Hill had not applied 1o thiS Court for permission to file a
Second habea$ petition.




AFFFRMED.



