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PER CURIAM:

Petitiomner, Rovert A. Lettman, appeals
a decsScom of the Board of IFmmigration
Appeals (BEA) orderimg hitm deported to

Jamaica. We reverse.

Backgroumd

Lettman entered the United States
from Jamaita «m 1968. Im 1982,
Lettrman wa$ convicted of a third-degree

raurder im thi$ country. Im 1996, the IH'S
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arrested Lettman amnd detained him for
deportation. After a hearimg, am
Irmmigration Jydge ordered Lettman
deported. The BEA affirmed the order im
a 1992 per curiam opinion. Lettman

foled o fn'mdy Appeal.



Before we cam 455¢uSS Lettman’s
deportability, we musSt decide if we have
juriSdictiom to determine our
jurisdiction, umder the Ilegal
Irmmigration amnd Irmmigrant
Responsibilety Act of 1996, Pub. L. X o. |1P4-
P8, 5 IPUHNG), 1P Stat. 3009, 362.6-37
(FIRIRA). Z( we have juriSdiction to
decide juriSdiction, we can decide whether
Lettman S a deportavle alien, within the
meaning of the Trmmigration amd

N ationality Act § 4UaNINAN), § USL.
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§ 133 Z(ANINAN40) (West Supp. 1998)

(ENV A Jf Lettman S a deportable alien,
we mySt 4iSmiSS 'S appeal for lack of
juriSdictiom; byt f he +$ mot deportavle,
we myust reverse the 81 A’S order. See
FIRIRA, § IPUCH4NG), P Stat. at 3636-

7.

A JurisSdictiom 1o pecide JuriSdictiom



The ZIRIRA applies to aliens in
excluSion or deportatiom proceeding$
before | April 1992. See 4d. § 3PCCX), P
Stat. at 436. for aliens ¢n deportation
proceedimgs before | April 1992, who
receive o final order of deportatiomn om
or after 3| Octover 1996, unique
tramnsitional rvies of the JIRIRA apply.
See 4d. 5 IPWCS), P Stat. at 363627
See generally Berehe w. 2/ S, 114 £.39 169,
160-61 (1PTh Lir. 1997) (explaining effective

date of ZIRIRA’S tramSitiomnal rules).
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Because Lettman was «n deportation
proceedings beginming im 1996, the
TIRIRA applies to him. Lettman S
covered by the JIRIRA’S tramsitional
rules vecause the BEA «SSued o final order
of deportatiom on 2 July 1992.

Section IPNCN4NG) of the ZEIRIRA’S
tramSitional rules, provides:

(Tihere Shall be no appeal
permitted im the caSe of am aliem
who S snadmiSSible or deportavle

by reasom of having committed
(arm agoravated felony].



Lettman wa$ convicted of murder:
an aggravated felomy according to IV A
5 IDKAYN4INA), § USL 5 1PKaX4INA). Ve
musSt decide whether Section 3IPAC4Y6)
prevemnts appeal (thereby depriving oS of
jursSdiction) when the BIA decides anm
alien S deportasvle or whether we have
juriSdictiom to decide if am alierm ¢$
deportavle. It the BEA'S determination
¢S bemdimg om S, them we muSt diSmass
thi$ appeal. I we can decide whether

Lettman S deportavle, them we retain
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juriSdictiom umtil we conclyde pe ¢S
deportavle.

‘When judicial review depends omn o
particular fact or legal conclySion, them
a ourt may determine whether that
conditiom exi$ts. The doctrime that a
court has juriSdictiomn to determine
whether st ha$ juriSdiction rests om the$
underStanding’ Yang w. IH S 199 £.34 1186,

193 (Z1h Lir. 1997) (¢iting Land v. Dollar,

67 5. (1. 1pD9, 1013 (1942)). The Supreme

Lourt relied om theS doctrime sm Adamo

9



Wrecking Lo. w. United States 98 5. (t. 566

(192 8).

In Adamo VWrecking, am
environmental Statyte made it unlawfyl
to emit polivtants in excess of EPA
“ermiSSiom Stamdard(s)” See id. at £68§.

The Statute (urther provided that review
of the EPA’S deciSiom “sr promulgating . ..
arny emiSSion Stamdard . . .. Shall not be
Subject to judicial review ... Id. at £69
(quoting 43 US.L 5 188Zh-5(b) (1920 24,

Supp. V). The Sixth Circust reasoned that
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deciding what conStituted an emisSion
Stamdard was left to the EPA and,
therefore, o defemdanmt could mot defemd
agasnsSt proSecutiomn in a federal court by
arguing that the Statute at i/SSue wa$ not
arn emiSSion Stamndard. See id. at £69. The
Supreme Court reversed, Stating that
Someone charged with violating the Llean
Air Act “may defend on the ground that
the ‘emiSSiomn Stamdard whith he «$
Charged with havimg violated was not am

‘ermiSSiom Stamdard.” ” Id. at £290.
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Thi'S case «S mot too differemnt from
Adamo Wrecking. It federal courts had
juriSdsctiomn to decide whether o
reguiatiom ¢S an emiSSion Stamdard,
despite a proviSion otherwiSe barring
juditial review, we thimk we have
juriSdictiom to decide if am aliem ¢S
deportavle, despite o provision otherwise
barring appeals. We are not alone in
the$ conclySiom. See Hall w. SN/ S, (41h Lir.

1999). $ee also Okoro w. IH 5 136 .34 930,

9L 1P (£1h Lir. 1997) (Statutory
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ProviSiom barrimg judicial review for
“deportavle’ aliens allows$ deciSion om
whether aliem S deportasie) Yamng, 199 £.34

at 193 (Same) We condude, therefore,

'We, lske the Okoro amd Hall courts, are
not persuaded by Berehe w. LN S 114 £.34 169,
18] C1PTh Lir- 1997). Berehe «S more Similar
1o theS appeal than Okoro amd Yang
becauSe Berehe consStrued Sectiom
IPNCN4N6) of the ZIRIRA, byt and
Yang applied portions of the
ArntiterroriSm amd Effective beath
Pemalty Act of 1996 Pub. L. Ho. 1P4133, IID
Stat. 1314 (1998) Simslar to TIRIRA. The
Berehe court diStinguiShed Yamg omn two
groumds. First, the court foumd the
Statutory lamguage of the 2IRIRA (“there
Shall be mo appeal permidtted’) dearer sn
forecloSimg review tham the language of
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that we have juriSdiction to decide

whether we have juriSdictiom; byt our

the Statute in Yang (“Shall not be Subect
to review by amy court’). See Berehe, 14
£.34 at |8l. Secomnd Berehe noted the
TIRIRAS legislative intent to expedite
deportation of criminals. See id. at 14d.
We are unconvinced that the
diStinctions made by the Berehe court
require a differemnt resuit tham rang and
Okoro. We do mot thimk the ditferemees
«n Statutory lamguage are Significant
the ‘egn'ﬁlo\ffve smtemnt «S mot Suff .‘u‘enﬂ,«
dear on this point. See Hall, (rejecting
Berehe’s reading of Section IPI4XE))
Moreover, the Berehe court never
attempted to recomcile 1S deciSion with
Adamo YV recksmyg.
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juriSdsctiom diSappears it Lettman S deportable

B. JuriSdiction Based omn Lettmanr’s

Deporfab;h'fy

Lettrman argue$ that he +$ not
deportavle becauSe he committed hi's
agoravated felomy «m 1987 and that a
Crimme cormmitted in 1987 cannot be the
baSeS for deportation. To understamnd

Lettman’s argument require$ am
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explamation of Several actS amending
the I/ A.

Lomgress passed the Anti-Drug Avuse
Act of 1988 (ADAA) and defined
“aggravated felony” for the first time.
The defindtion included murder. See Pub. L.
No.1pP-69D, 57343, 1P Stat. 418), 446929
(1988) (amending § US.L. § IPUAYNEI).
Lomgress gave mo effective date for the
defsmition. We comdude, a$ all other
cireust courts examaning thi$ question

have comclyded, that the definitiom of
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agoravated felomy applies 1o all crimes
whether committed before, omn, or after
the effective date of the ADAA. See

United States v. Baca-Valenzuela, 1§ .34

1333, 133830 (87h Lir. 1997) (45%¢€uSSimyg
effective date and Summarizing cases)

Scheddemann w. NS §3 34 1612, 1633-36

(3rd Lir. 1996) See_alse Matter of A-A- P

2éN Dec. 493, 498 (B.F.A. 1999
Moreover, uniess the defimnition of
“agoravated felony” in the ADAA incdudes

convictions before the ADAA’S
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enactment, the Six Sections of the ADAA
that attach adverse conSequences 1o an
aggravated felomy conviction do not
make Sense. For example, Section
7345(a)d) of the ADAA provides
criminal penalties for the illegal
reemntry of aliens$ “whose deportation
wa$ SubSequent 10 a conviction for
commiSSion of am aggravated felomny.”
The pernalties apply to am “aliern who
enters, attempts to enter, or S found

in, the United States om or after the date
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of the enactment” of the ADAA. Section
7345(1), 103 Stat. at 4421 To «Se the new
penalties against am alien who arrived
omn the date of the ADAA’S enactment, the
aggravated felomy conviction would have
had 1o occur before the ADAA’S
enactment.

Section 2349 of the ADAA ¢S Similar
to Sectiomn 2346 See 1D Stat. at 4473,
Section 2349(b) bars reemtry to the
United States for 1P years followinyg

deportatiom, for alien$ convicted of an
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agoravated felony. The IP-year var for
reemtry applie$ 1o ageravated felons who
Seek admiSSion om or after the date of
the ADAA’S enactment. For the$ bar to
apply to aliens Seekimg admisSion omn the
date of the ADAA’'S emactment, the
aggravated (elony conviction myst occur
before the enactment of the ADAA.

A number of amendmentsS have beern
made to the definition of aggravated
felony, but mome have altered the

effective date for casSeS where the aliem
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ha$ been convicted of murder> We
comnclyde, therefore, that the defimitiom of
aggravated felomy applies to murders
committed vefore, om, or after the
enactment of the ADAA.

AS we just recoumted howewver, the
sections that attach immigration

consequences 10 agoravated felony

‘Sectiom 33Ub) of the ZIRIRA, a$
explained below, may provide am
altermate groumd for decidimg that no
temporal restrictions exisSt om the
detinition of “aggravated felomy.” We do
not decide that JSSue 1oday, however.
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convictions (ke Section 2346 and
Section 2349) have their owm urique
effective dates. peportatiom S Suth a

consSequence. See Scheddemanm, 83 F.39 at

1634 (eting ADAA S 7344, governing
deportability, a$ a “Specific adverse
smmigration consSequencell”). To deport
an ageravated felom, therefore, the
agoravated felon’s conviction muSt oceur
after the effective date of the

deportation “consSequence.”
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Sectiomn 2344 of the ADAA allow$
deportation of aggravated felons. See
103 Stat. at 4420-21. Th'S deportation

9round Apﬁ‘»’£$ Oh‘y to an aggravated felon

“convicted, on or after the date of the enactment” of the

ADAA. See id.; Matter of A-A-, 20 I&N Dec. at 497

(interpreting Section 7344 in this manner to show that “where
Congress desired to limit the reach of a disabling provision
in the [ADAA] to certain aggravated felons -- such as those

convicted on or after a certain date -- it expressly did so”).

The I/ 8 inSists that Section 33 of

the IRIRA® eliminated the distinction

S$ectsomn 3| provides «m pertinent
part:
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Sec. 33| Amended pefimitiomn of
Aggravated Felony.

(a) IV GEN ERALSectiom 1DAY4EI) ... S
amended—

() e Subparagraph (A), by snSerting
rape, or Sexval abySe of a minor’ after
“murder’,

(v) EFFECTIVE DATE OF DEFINETION —
Section IPUAYN4I) (§ US.L IPHaAX4EI)) ¢S
amended by adding at the end the
following Sentence. ‘N otwithStanding
amy other proviSiom of law (imcluding
effective date), the term applies
regardless of whether the conviction was
entered vefore, om, or after the date of
enactment of thiS paragraph.’.
(OEFFELTIVE DATE-The amendments
made by ThiS Section Shall apply to
actions taken om or after the date of the
enactment of This Act, regardless of
when the conviction owurred, amd Shall
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between temporal restrictions om the
defimition of “ageravated felomy” and
temporal restrictions om related
cmmigration conSequences. We thimk the
INS (S miStaken.

Before the ZIRIRA (a8 d:i5¢usSSed above),
o1 4S indiSputable that a diStinction
exsSted vetween the effective date of

smmigration “consequences’ like

apply under Sectiom 3 26b) of the
Irmmigration and /¥ ationality Act only
1o violations of Section 3 Z6(a) of Such
Act oceurrimg om or after Such date.
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deportation amd the effective date of
Crimes consSidered amn “aggravated

felony.” See Scheddermannm, 83 £.34 at 1633

34 Matter of A-A-, 3P TN bec. at 49%-

98." Comgress iS presumed to kmow the

The FN $S reliance on Lopez-Amaro v.
INS DL FI4 986 CIth Lir. 1994), to prove

otherweSe +$ miSplaced. Lopez-Amaro

conclyded that a convictiomn for a
firearms offemse before 1988 allowed
deportation. See id. at 988. But, Lopez-
Amare was mot faced with Separate
Statutory prowvisions for the definition
of a crime and the crime’s immigration
consequences. En additiom, Lopez-Amaro
relied, im Significant part, on Section
8DA(¢) of the Imm:‘grahbn Act of 199p
(TMMALTY. See id. Sectiomn 60A(C)
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curremnt law of the area im whith they

are legiSlating. See, eqg., Lannon v.

University of Lhitago, 441 US. 627, 69698

(1929). S0, we can preSume that Lomgress

wasS aware of the differemce betweemn the

effective dates of “conSequences”’ amd the

Specifically amended the effective date of
the deportation consSequence «n Section
A4UANINL) of the FN A asSotiated with a
firearms conviction. See |4 Stat. at
EPZ7. AS we have Said, mo Suth
amendment exiStS «mn Thi$ caSe 1o the
effective date of the deportation
consSequence asSotiated with am
AggrAVAfEd { elbny. TheS deStametiom S
Suffscient 10 make Lopez-Amaro
unpersuaSive smn theS case.
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effective dates of crimes consStituting
an aggravated felony. Section 33\,
howewer, fallS withim the definitiomn
Section of the FIRIRA. Xt Lomgress
wanted the immigration conSequences
fully retroactive, we velieve that
Lomnglress would make those chamge$ «m the
portiom of the Statute addresSimg the
immigration consSequences. See TN S w.
Lardozafonseca, 48P US. 43I, 433 (1982)
(noting that, where Lomglress smelydes

particular language in one Section of
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Statute byt 0mitS ot (rom amother
Sectiom, st «S gemerally preSumed that
Longress acted intentionally and
purposSely im omiSSiom or indySion).
When Longress hal altered the effective
date of a conSequence, they have done $0
«»n the portiomn of the Statute dealing
with the conSequence. See Miscellamneoys
and Technical Immigration and

N aturalization Amendments of 199, Pub.
L. ¥o.1p3-333, 5§ I06(a)II), 106 Stat. 1733,

1753 (199 (MTIN A tamending the
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Irmmigration Act of 1990, Pub. L. #o. 1DI-
649, 5 14X, ID4 Stat. 4928, £0EI (199D)
(IMMALT) 1o bar aSylum for aliens
convicted of aggravated felony before,
om, or after emactment of the MTINVA
rather tham only thoSe ageravated felons
convicted on or after enactment of

TMmMALTY.
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We think Section 33U ¢S intended to
eliminate the temporal restrictions that
exiSted for the differemt kimndsS of
aggravated (elonies’ In 1990, Longress
amended the defimition of “aggravated
felomny” 1o indude adistional of fenses, Iike

Some drug crimes, and expressly provided

‘Our 4iSeusSiom comeerms Sectiom 33Up),
aS we thimk Sectiom 330 +$ mO more
tharm am effective date for the other
Chamges made by Section 33

Thes smterpretation Seems a Superior
explanation of Section 33| tham the
explanation given by the government,
but +S mot neceSSary 1o our result.
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that theSe new crimes only conStituted
agoravated felonies for convictions
occurring after the amendment’s
enactment. See Immigration Act of
1990, Pub. L. Ho. 1PI-649, 5 £PIL), 1P4 Stat.
4978, P48 (199D). Other crimes were
added by o later amendment, and these
crimes also applied proSpectively. See
Irmmigration amnd ¥ ationality Technical
Lorrections Act of 1994, Pub. L. ¥ o. 103-416, §
33, 1P§ Stat. 4305, 4333 (1994)

After the 1994 Statute, the crimes
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generally constituting an ageravated
felomy im the ADAA Still contained no
temporal restrictions, byt many of the
Crimes added 1o the defimitions by the
1990 and 1994 actS applied only o the
conviction oceurred after the
enactment of the pertinent act. So, we
themk Sectiom 33| cam be beSt umderstood
aS eliminating the temporal

restrictions om the 1990 and 1994 acts.’

'We note that, in regulations prodyced
after ZIRIRA, the TNV S appears to accept
that the immigration conSequences of
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the ADAA with am explicit effective date
were unaffected by the JIRIRA. Sectiom
7343¢c) of the ADAA governing
voluntary departure of aggravated
felonS — Simidlar to Section 2344(p) of the
APAA 9overm'n9 depor'fabﬂn'fy of
agoravated felons — Sets out a
“consSequence’ of beimg an alien convicted
of am agoravated felomy that S purely
prospective. aliens convicted of am
agoravated felomy are ineligible for
voluntary departure «f the conviction
occurred “om or after the date of the
enactment of this Act” The curremnt
reguiation$ om voluntary departure
contacm thS proviSiom. “[Alm alien who
S deportavle because of a conviction on
or after [emactment of the ADAA] for
an aggravated felony a$ defined om
Section 1PUaYX43) of the [N Al Shall not be
eligible for voluntary departure ...
Suspension of peportation and
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The only evidence Suggesting that
Section 33| was intended to eliminate
the temporal restriction$ asSociated
with the conSequences of being an
aggravated felom +$ the apparent
congressional deSire to expedite
deportation of criminal aliens. The
Senate Judiciary Report preceding the

FIRIRA expressed a desire to “expeditel]

Voluntary beparture, § LFR. 5 24P.56
(1998). The pertinent proviSion wa$
SSued «m 1992 after the ZIRIRA. See 63
Fed. Reg. 1I9DIZ7 (1992).
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the removal of excludavle and deportavle
aliens, eSpecially criminal aliens” S. Rep.
N o.104-349, at 3 (1996). TheS Statement
falls Short of expresSimg a desire that all
criminal aliens be removed regardless of
thesr date of conviction. AlSO, we note
the sectiom-by-Section amalySis of the
report. “the amemnded definitiomn of
‘ageravated felomy’ applie$ to offenses
that occurred vefore, om, or after the

date of emactment.” Id4. at 4. The$
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Statement limdts the pertinent chamge
to the “defimition” of “ageravated felony.”
Lettman was convicted of murder in
1987. Lettman, therefore +$ am
agoravated felom ynder the TN A. Bt
Lettman’s 1982 conviction was before
the effective date of the proviSion
allowing for deportatiom of sliegal aliens.
The I/ S may not, therefore, deport
Lettman. Because Lettman S not
deportavle we retaim juriSdiction over

hi$ appeal. For the reasons we have
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already givemn, we reverse the order of

the IV S deporting Lettman.

REVERSED and REMANDED.
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