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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 97-4920

D. C. Docket No. 96-6086-CV-WJZ

ROBERT R. ROWE,
Plaintiff-Appellant,
versus

ALAN H. SCHREIBER,
Defendant-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

(April 29, 1998)

Before EDMONDSON and BIRCH, Circuit Judges, and FAY, Senior Circuit Judge.



EDMONDSON , Lircust Tudge:

Plasmti(f Robert Rowe appeals the
disStrict  court’s gramt of Summary
judgment for pefendant Alarm Schreiver in
a Section 1983 caSe baSed mainily on the
Sixth Amendment and brought against

Schresber sm hiS individual ¢Apa¢n'fy.' The

'Plaintiff states in his brief that Schreiber denied indigent
criminal defendants rights protected by “the Sixth, Eighth and
Fourteenth Amendments.” But Plaintiff’s discussion focuses
on the Sixth Amendment right to effective assistance of
counsel. No further mention is made of the Eighth Amendment;
and only Plaintiff’s Brady rights are discussed in relation to
“due process.” Because of the absence of argument, the
issues of Eighth Amendment and Fourteenth Amendment
violations (other than Brady) have been abandoned and will not
be considered in this appeal. See Marek v. Singletary, 62 F.3d
1295, 1298 n.2 (11" Cir. 1995) (“Issues not clearly raised in the
briefs are considered abandoned.”) (citation omitted);
Continental Technical Servs., Inc. v. Rockwell Int’l Corp., 927
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diStrict court gramnted Summary judgment
after concuding that pefendant, a$ public
defemder, wa$ emntities to abSolyte
immurity.  Because we concdyde that
pefemdant wa$ umdoybtedly entitied to
qualified immunity (whith Defendant al$o

asserted im the diStrict court), we need not

F.2d 1198, 1199 (11" Cir. 1991) (“An argument not made is
waived. . ..”); Harris v. Plastics Mfg. Co., 617 F.2d 438, 440 (5"
Cir. 1980) (Although posed as a question on appeal, appellants
“do not discuss the issue in their argument. Any contention
that the trial court erred [on that issue] is therefore
abandoned.”); see also Fed.R.App.P. 28(a)(5) (“argument shall
contain discussion of issues presented”).
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decide whether abvSolute immumnity wa$

appropriate. We affirm.>

Backgroumd

Plasmtiff was imdicted in Broward
Lounty, Florida, om four coumts of Sexual
battery. Am asSisStant public defender (“the

APD™), who S mo party to thi$ cade,

‘We may affirm a deciSiomn on any
adequate groumnds, imduding grounds other
tham the groumads pén whith the diStrsct

court actyally reiied. See Park$ vw. Lty of
Warner RobinS, 43 F.34 609, 813 (lIith Lir.1995).
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represented Placnti(f durimng the criminal
trial Placmtiff wa$ convicted amd
Semtenced to Iife impriSonment. A
motiom 10 vacate the conviction was filed
by Placntiff. A florida court gramted the
motion baSed om the comcluSion that
Placmtiff received ineffective asSiStamce
of counsel. A new trial was ordered, byt the
State of florida molle prosequs the charges.

Placmti(f them filed o Sectiom 1983 claim

against the Public pefemnder for aroward



Lounty, Alam Schresber, sm hiS individyual
capacty. Newer does the complaint allege
that Schredber acted as Plasnti(’S defense
counsel. InsStead, the complaint alleges
that pefendamt — a$ am adminiStrator —
created SyStemic deficiencieS «m the public
defender SyStem gemerally by demying
cnvestigative resourceS amd expert

witrness resources to asSiStamt public

Plasmtff also smdlyded a State law taim
S Secomd Amended Lomplaint. That
tUairm wal diSmisSed by the diStrict court
and S mot am SSue on appeal.
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defemders, by placing presSure om the
defemders to “hurry their chients’ cases to
trial”’ amnd by permitting assistant public
defenderS 1o aSSume  overwhelming
caseloads. No allegation ha$ beemn made
that Defendant made deciSions Specifically
about the criminal defense of Plaintiff,
nor ha$ am allegation beern made that
Specific  ServiceS were requested of

pefendant by Plaintiff.



Plasntiff points omly to errors made
by the APD who represented himm. Plainti(f
taimS, among other things, that the APD
did  nmot properly obtain Brady
information from the State that the APD
repeatedly told Plasmtiff that the APD did
not have enough time to prepare
Plasmtif S defemnse, that the APD fadled to
snvestigate adequately Plainti( ('S defense,
and that the APD told Plaintiff that the

Public befender’s Office was cutting money



allocated for case investigation. These
deficiencies, Placmtif{ daims were caused
by the gemeral adminiStrative deciSions of
pefemdant (for example, resSource
management  deciSions,  case  load
management deciSions, and hirimg and
firing deciSions). Again, Plaintiff doe$ mot
taim that Schresber wa$, im amy way,
Placmtif ('S defemnse lawyer.

pefendant filed a motiom for Summary

Jjudgment baSed om three altermnative



defenses. () as public defemder, pefemdant
wa$ not acting under color of State law a$
required for a tlacm under Sectiorn 1983 ()
a$ public defender, pefendant was entitied
to abSolute immunity from Sectiomn 1983
Isability, or (3) pefemdant was entitied to
qualified smmunity. The diStrict court
oramnted pefemdant’s motion for Summary
judgment, conduding that pefemdant — a$
public defemnder — wa$ entitled to avSolute

smmurity.
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We review a diStrict court’s gramt of
Summary judgment de novo, with all facts
viewed «m the light most favorable to the
nonmoving party. See Hale w. Tallapoosa
Lounty, &P F3¢ 1679, 1681 (Ith Lir. 1996).
Because we condude that pefemdant 4§
entitlied to qualified immunity, we have

aSSumed, arguemndo, that pefendant — when
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acting aS a public adminiStrator — wa$
actimg ymder color of State law amd wa$
not entitied to apSolute immunity.
“Qualified  immunity  protects
government officials performing
diseretiomary fumctions from civil trials
(and other burdens of Istigatiom, induding
discovery) amd from Iliabiity f their
condyct wiolateSs mo ‘dearly eStabliShed
Statutory or constitutional rights of which

a reasonable persomn would have known.”
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Lassster w. Alabama AiM Univ., B4. of

Trustees, 38 £.34 146, 149 Clth Cir. 1994) (en
bame) (qoting Harlow w.Fitzgerald, 1P 5.LY.
37372, 3738 (1983). Thus, Plasntiff must
point 1o a preexisting, dearly eStabliShed
right that wa$ wiolated by pefendant. See
Lassiter, 3§ £.39 at 149 See also Mitchell w.
Forsyth, IPE S.Lt. 8P4, I 816 (1985).
Plasntif € argues that the well-e$tabliShed
Sixth Amerndment right to effective

aSSsStamce of coumsel S the cdearly
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establiShed right wiolated by Defemdant.
But, “courts must mot permit plaintif(s to
diSCharge their burdem by referring to
general ruleS amd to the wiolation of

abStract ‘rights” Lassiter, 3§ £34 at ISP

(¢iting Andersom w. Lreightom, 102 S.U(T.
3034, 3038-39 (198 7)) (footmote omitted). The
right to effective asSiStamce of counsel,
although a gemerally eStavliShed right of

criminal defendants, S not Sufficiently
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Specific to overcome pefemdant’s right to
qualified immunity (rom thi$ Suit.

‘For the law to be clearly eStabliShed to
the point that qualified immunity does not
apply, the law muSt have earlier veem
developed im Suth a concrete amd factyally
defimed context 1o make +t obwious 1o all
reasomnavle govermment actors, in the
defemdant’s place, that ‘what he S doing’
violates federal law.” LasSSiter, 38 £.34 at

149 Cquoting Amdersom, 197 S.L1. at 3P39).
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‘Public of ficials are mot obligated to be
creative or imaginative in drawimg
analogies from previously decided cases.”
Lassiter, 38 £.34 at IEP (quoting Adams w.
3t. Luecie Lounty Sheriff’S pep’t, 963 F.a4

1663, 1673, 1676 (" Cir. 1993) (Edmondson,

., disSenting), approved en bant, 998 £.a9

933 A" &r. 1993). “If case law, irn {actyal
termsS, ha$s not Staked out a bright lirne,

qualified immunity almoSt alway$ protects

16



the defemdant” Post w. (ity of Fort

Lavderdale, 7 £34 1663, 1687 (Iith Lir. 1993

In thiS case, for qualified immunity
not 1o apply, the right whith mysSt be cearly
eStavliShed S Some right 1o have the
resource$ of the public defemder’s office
adminiStratively allocated in a Specific
manner or the right to have certain

admcriStrative deciSiomS made’ Plaimntiff

Plasnti({ argues that the right 1o have
hS ¢case adequately investigated amd
adequately prepared S also  dearly
eStabliShed. The right to effective
aSSsStamce of coumnsel may embody the
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rights to adequate preparation and
snvesStigation, See Weidner w. W ainwright,
708 F3d 414, 818 CWth CLir. 1983), but the
‘AWyer' deciSionsS of what to a’nVBSf:’gaff
and what to prepare in Plainti(f’s
criminal casSe were the APD’S, mnot
pefendant’s. The conduct complained of by
Placntiff avout Defemdant S the public
adrmirmiStrative aoct of A“Otaf;ng the
avadlable resources for inveStigation and
preparation gemnerally. Endyded in
Plasmtif €S argument that the APD did mot
Adelwafaly .‘nvesﬁgafe PR Plasmtdff 'S Clanimm
that h'S Brady rightS were mot adequately
protected See gemnerally Brady w. Maryland,
373 VS 83 01963) But Plasntiff hal failed to
point to conduct of pefendant (a$ a public
adrmirmiStrator) that cau$ed a violatiomn of
Placntif’S Brady rights. More important,
Plasmtiff has pointed 1o no law that cdearly
eStabliShed that o person adm.'n-'sfer{ng -
public defemder program S the guarantor,
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puts forward mo exiSting law to Show the
cearly estavliShed mature of thi$ “right.”
That gemeral adminiStrative deciSions of
the kind at SSye in thi$ caSe violated
Plasmti€ 'S Sixth Amendment right to
effective asSiStamce of coumsel, whemn the
deCiSionS were made by Someomne mot
acting asS Placnti(C’S lawyer, was not (and

+S mot) dearly eanbh'Shed.;

through hi'$ adminiStrative deciSions, of all
sndigent defendants’ Brady rights.

®We accept that indigent defendants must be provided
particular services, such as expert witnesses, by the State
under certain circumstances. But to be entitled to those
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Placmtift  haS, in fact, presemted
nothing to Show that ewvery reaSomable
public defemder im Defemdamt’s poSition
would have known that the comduct -—

making decisions avoyt how to allocate

services, a defendant is required to request the State for the
services. See Moore v. Kemp, 809 F.2d 702, 709 (11™ Cir. 1987)
(en banc). No allegation has been made that Plaintiff asked
Defendant to provide a service, which service was denied.
“Supreme Court precedent establishes the principle that the
due process clause of the fourteenth amendment requires that
the state, upon request, provide indigent defendants with the
‘basic tools of an adequate defense . .. when those tools are
available for a price to other prisoners.’” Moore, 809 F.2d at 709
(emphasis added) (quoting Britt v. North Carolina, 92 S.Ct. 431,
433 (1971)); see also Ake v. Oklahoma, 105 S.Ct. 1087 (1985).
These cases -- involving requests made to courts -- do not
clearly establish a right to the kind of administrative decisions
involved in this case, especially in the absence of arequest that
the public administrator provide a particular service to a
particular defendant. Plaintiff’s only alleged request for an
expert witness was to his APD, not to Defendant.
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lirmited resourceS withim his office amd how
otherwiSe 1o manage the public defender’s
office — wiolated Placnti(f’S constitutional
rights. The “right” allegedly wviolated S the
Sixth Amendment right to effective
asSiStamce of coumsel byt mno precedents
have been Gted that JJmnvolve the
adminsStrative duties of a public defemder,
aS opposed to the traditiomal legal
functionS performed by the criminal

defendant’s Spewific attormey. that S,
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lawyer-aSdawyer decisions’ The cases cited
by Plasnti(f are not materially Ssmilar to
the case vefore «S amd do mot dearly
eStabliSh a right to certain fumding for

tor certaim admirmiStrative deciSioms

‘For example, Plainti(f c¢ites u$ to cases
Sueh a$ Strickland v. WaShington, P4 S.CT.
IPLI (1984), and Veidner w. Wainwright,
ZP8 £.39 814 (lIth Lir-1983). ThesSe cases are
deciSsoms about whether a criminal
defemdant received effective asSiStamce of
counsek. again lawyer acting as$ lawyer.
The c¢caseS sm Mo way adiress the
consStitutiomnal reSponS.'m'h‘fn'es of a pubh‘t
defender acting a$ a public admindStrator
amd mo\kn'ng admmimiStrative deciSions for
the public defemder’s office.
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Affetfn'ng) n'hV£$fn'9Afn'0n, experf
witrmesses, amd the like. See LasSiter, 3§

£.39 at IEP-El Edwards v. Gilbert, §67 F.39

132, 1327 ith Lir. 1989

Qualified irmmunity +$ the rule, mot the
exception. Plaintiff ha$ fadled to convince
S that  thi$ caSe represemts the
exceptiomnal case where qualified immunity
Should mot apply. See e.9., Harlow, 1P S.CY.
at 3738 Lassiter, 3§ £.39 at 149 Barts v.

Joyner, 8§65 £.39 1187, 199 (lith Lir. 1989).
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AFFFRMED.
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