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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 97-2208

D. C. Docket No. 3:96-CR-47-LAC

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

versus

RICHARD L. GILBERT,

Defendant-Appellant.

Appeal from the United States District Court
for the Northern District of Florida

(March 18, 1998)

Before EDMONDSON and BIRCH, Circuit Judges, and FAY, Senior Circuit Judge.



EDMON DO, Lireuit Tudge:

Defendant Richard Gilbert appeals his
conviction for comcealing as%ets of o
bankrupt’s estate imn violation of 1§ VS.L
§ 163 Defemndant challenges the district

court’s faslure 10 diSmiSS the smdictment

18 USL. 51863 provides, in relevant part,
that “(a]l persom who . . . knowingly and
fravidviently conceals from a cuStodiam,
trustee, marsShal, or other officer of the
court charged with the control or cyStody of
property, or, im conmection with a case
umder title ||, from creditors or the United
States Trustee, amy property belonging to
the estate of a devtor . .. Shall be fined
under thiSs title, impriSomed mot more
tham § years, or both’
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aS barred by the Statyte of Iimitations?
We agree with pefendant. TheS, we reverse

the conviction.

Bactkgroumd

‘pefemndant also argued, among other
themgS, that the Jndictment Should have
been diSmisSed due 1o pre-imdictment delay,
that ‘nSufficient evidence exiSted upom
whith a jury could have baSed the guilty
verdict, amd that the daiStrict  court
smproperly determined pefemdant’s
Semtemce.



pefemiant was the preSidemnt and
sole Stockholder of Lorporate Adr Limited,
Inmc. (CALYY. Zm 1988, CAL comntracted to
purchase o piece of real estate called
RovimnsSom XSlamd.  Before the Sale of
Robimsomn ISlamd to AL wa$ f(inal
pefendant formed a Secomd corporatiom to
take title to the property. The Secomnd
corporation wa$ ISle of famtaly, Inmc
(“‘ZOF”). TOF pavd for Robinsom ESlamd uSing

fumdS recesved from CLAL. The fumds



prowvided by LAL represemted edther loans
to JOF or am snterest «m RobinSomn ISiamd
1o be held by CAL.

In 982, (AL filed a petition for
bankruptey umder Chapter NI of the
Bankruptey Lode. The petitiomn induded the
necesSary ScheduleS of CAL'S assets. Ao
sntereSst «mn conmnection with RobimnSom
TSlamd was diselosed.

On | December 1982, (AL had the

bankruptey petition converted f(rom



Chapter || (reorganization) to Lhapter 2
tiiquidation). A banmkruptey truStee was
appointed and eventually the exiStemnce of
Robinsomn ISiamd, amd LALS interest, was
diScovered.

pefemdant wal indicted im July 1996 (oOr
concealing assets of the vanmkrupt’s eState:
CAL’S  imterest mn RobinSomn  ISiamd.

Defemdamt mowed 10 diSmiSS  the

‘pefendant diSputes that am interest
exsSted «m RovimSom ISlamd. For our
purposes, we cam aSSume that Such anm
smtereSt did exiSt.



smdictment a$ barred by the Statyte of
limitationsS. That motiomn wa$ demied.
pefemndant wa$ convicted of concealing

assets of the bamkrupt’'s estate.

The gemneral Statute of limitations for
noncapital offenses «$
five years. See|§ USL § 3383 (“Except a$

otherwiSe expresSly prowided by law, mo



persemn  Shall be proSecuted, tried, or
puniShed for amy offemnse, mot capital,
umnless the indictment /S foumd or the
information S inStituted withim five
years mext after Such offense Shall have
been committed”).  The parties do mnot
dSpute that thiS five-year limitations
pericd  applies to the offemnse of
concealment of assets. Instead, the
diSpute i avout whemn the time begam to

rum.



We review the diStrict court’s
snterpretation amd application of the
Statute of Iimitations de nowo. See

Gray$om v. K Mart Lorp., 79 £.34 10846, IPE

Clth Cor. 1996) ¢ n‘nfff‘pt’ffafibn of Statute «$
question of law reviewed de nowo) Morrs$

v. Haremn, £3 F34 947, 949 (Ith Lir. 1996)

(Same).
“Statutes of IlimitationS mnormally

begim 10 rum when the crime S complete.

Pendergast w. United States, 63 SLt. 348,




321 (1943  But Some offenseS are
consSidered continuing offemnses. offemnses
which are mot complete vpomn the f(irst
ilegal act, byt inStead continee to be
perpetrated over time! Offenses Should
not be consSidered continuing umless “the

explicit language of the ... Statute compels

‘A continuing offense «$ the “[tlype of
Crimme whith «S committed over a Span of
time oS, for example, a conSpiracy. AS to
persod of Statute of limitatiom, the last
act  of the offemnse comtrols for
commencement of the period. ... Black’s
Law Dictionary a9l (6th £4. 1979).
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Such a comciuSiomn, or the mature of the
crimme involved oS Such that Lomgress must
asSSuredly have intemded that it be treated
aS a ontinuing [offensel” TouSSe w.

United States, 90 $.C1. 8§68, §60D (1970).

Lomgress haS explicitly recogmized
concealment of assets as a continuing
offemsSe. “The concealment of assets of a
debtor «m a caSe under title |l (bankruptey)

Shall be deemed 1o be a continuing offense

untsl the devtor Shall have beem firmally
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diSCharged or a diStharge demied, amd the

period of lirmitations Shall not begin to
) 1 dy or demial 0
diStharge.” 1§ US.L. § 3384 (emphasis added).

S0, not only ha$ Longress expressed that
concealment S a continuing offense,
Longress has also Specified when that
continuing offense Shall be deemed
complete for limitations purposes.
“Statutes of Iimitations both criminal

amnd tivil, are to be liberally interpreted in
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favor of repose” United States w. Phillips,

8§43 F.3d 438, 443 (Ith Lir. 1988) See alSo

United States w. Mariom, 93 5Lt 465, 464

n14 (1921). The Supreme Lourt ha$ addressed
what a court Should comnSider whem
determining when  the Statute of
limitations begins to rum:

Im detn'd»'hg whemn the Statyte of
lirmitations begn'nﬁ 0 rum im o
gven case Several conSiderations
gquide our deciSiom. The purpose of a
Statute of limitatiomS «S 10 limdt
exposure 1o criminal prosecution to
a certain fixed period of time
following the occurremee of those

13



acts the legiSlature ha$ decided to
pumiSh by criminal Sanctions. Such
a limitation S deSigned to protect
sndividuals from having to defend
themSelves againSt charges whem the
baSi¢ factS may have become
obSeured by the pasSage of time and
10 minimize the danger of offitial
puriShment becayse of acts im the
far-dsStamt pnﬁf. Such o time limit
may also have the Salutary effect of
encouraging law enforcement
officials promptly to Jinvestigate
Suspected criminal activity.

TousSse, 90 $.L1. at §6P. When doubt exd$ts
about the Statute of limitations in a
criminal case, the limitations period Should
be conStrued «mn favor of the defemdant.
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See United StateS w. Habig, §8 $.L1. 936, 939

(1968) With theSe thoughtS im mind, we
turm to the case vefore oS

Section 3384 provides that the
limitations period beginS when the destor
'S diSCharged or demied diScharge. LAL, a$ a
corporate devtor, potemtially could have
received diScharge under Chapter |l See |l
USL 5 13UaINAY (“Except aS otherwise
provided im thiS SubSection, im the plan, or

«n the order comnfirming the plam, the

15



confirmation of a plam ... discharges the

devtor from amy debt that aroSe vefore the
date of Such confirmatiom ....”). But whem
LAL converted from Chapter |l to Chapter
7, 9:SCharge wa$ no longer posSivle. Under
Lhapter 7, a corporate devtor canmnot be
diSeharged. See Il USL. § 237 (“The court
Shall granmt the deptor a diScharge, umiess .
.. the debtor +$ mot am individyal ... 7).
The government argue$ that, pvecause

di%tharge (amd therefore denial of
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diScharge) +S mo longer poSSsble for LAL, the
Statute of limitations never will begin to
rum. ThiS wiew would place the of fense of
concealment of assets n the Same
category a$ capital  offenses, the
extraordinary offemnSeS for which mo
limitation exi$tSs. We cannot agree that
Longress sntemnded that result.

Longress last amended 1§ VSL. § 3384
1948 The amendments were n

respomse 1o amn asSet comncealment case,
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United State$ w. Fraddin, 63 f. Supp. 32|

(D.M4d. 1948), amnd are 4:5¢cussed in United

StateS v. Guglielmind, 43.6 F.39 439 (34 Lir.
1920

In 1948 Six men had been
prosecuted for comcealment of
aASSetS om the DiStrsict of Mar y‘c\nd.
At that time, the Statute govermning
the period of limitatiomn read. “ - -
concealment of assets * - * Shall be
deemed 10 be a continuing offense
until the bankrupt Shall have been
finally diScharged, amnd the period of
limitation = = = Shall not begin to
ruem umtil Such f(irmal da‘ﬁ(harge.”
Because [im Fraddin] there had
never beemn an application for a
diSCharge, and the time 1o apply (or
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a diSCharge had expired, the trial
court faced a Situation where the
Statyte of limitations would mever
rum ymder the Strict wordimng of the
tolling Sectiom, Samce there wa$ mno
lomger a poSSibility of  “Cimal
diScharge.” The diStrict court held
that the sintent of Longress could be
followed omly by reading the tolling
provision as +f the words “‘or umtil
denial thereof” were appended to
‘Cimal diScharge” . . . Lomgress
SubSequently closed the Statutory gap
by amending the tolling proviSion
aS the court n Fraidin had
consStrued t.  AS frasdim JtSelf
involved a waiver, rather thamn a
denial, of diScharge, 11 S clear to oS
that Longress imtended a waiver 1o
have the Same effect al a denial for
the purposSe of calculating the period
of limitation.
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Guglielmini, 438 F.ad at 443-43 (ermphasds
added) (ootmote omitted)

“Whele there ¢S Isttle recent case law omn
thiS 1SSue, Several courts have extended the
Statute of limitations ynder Section 3384
to events that have the Same effect a$
demying o diStharge of the bankrupt’

United States v. Dolan, 1P F3d §56, §67

(8Th Lar-1992) (¢itimg Guglielmind, 4.6 F.o4

at 443 Rudin v. United States 364 F.34 45,
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47 (6th Lir.1968) United States w. 2/5biatt

Furniture Lo, 78 F. Supp. 9, 1313 (Sp.N.r.
194 8)). Lourts addresSimng the$ +SSue have
determined that, where d4iScharge +$ mo
longer poSSible, the date uvpomn which the
diStharge became imposSible 7S the date
uporn whith the Statute of Iimitation$
beginS 1o ruem.  In other words, the
limditationS period Should begin when am
event occurs that haS the Same effect a$

the denial of diScharge. EventsS whith have
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beer held to have the Same effect oS denial
of diStharge imclude the wvoluntary
dSmiSSal of bamkruptey proceedings, the
waiver of diScharge, and the (aslure to (ile
timely for diScharge. See Guolielminid, 436
F.d at 443 Rudin, JE4 .3 at 47, 2iSblatt

Furniture Co., 78 f. Supp. at 1313 ¢f.

Vinsiow v. United States, 316 £.39 913, 96

(9th Lir. 1964) (becausSe power to apply for
diStharge remained with defendant,

Statute of limitation$ did not begimn to
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rum unti application for d4iScharge or
denial of diScharge).

LomnSiderimg  the  altermative
«snterpretation offered by the
government, that mno Statute of
limitationS appiies to Sctuations like thes
one, we decide that pefemdant’s view of the
law ¢S correct: “(Tihe period of lirmitation
rum$ from the date of the event when
diStharge becomeS impoSSible . . .

Guglielmini, 438 F.a9 at 443. In our view,
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CAL’S choice to convert from Lhapter |l to
Lhapter 2 operated like a waiver of
diSCharge, makirg diScharge impoSSible.
When CAL'S bankruptey was converted
to Lhapter 2, om | December 1982, 4¢S¢harge
wa$ mno longer poSSible, and the Statyte of
Iirmitations begam to rum.  TheS, the
government had until pecember 1993 to
file am indictment for the concealment of
LALS assets. The imdictment in thi$ case

wa$ mot (ied until July 1996. Therefore, the
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Ctharges againsSt pefemdant were brought
after the expiration of the period of
Ismitations amd the motiom 10 diSmiSS the
smdictment Should have beern granted.

REV ERSED.
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