PUBLI SH
IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCU T

No. 97-2070

D. C. Docket No. 94-218-ClV-T-17C

JERRY E. Tl DWELL,

Plaintiff-Appellee-
Cross- Appel | ant,

ver sus

CARTER PRODUCTS,

Def endant - Appel | ant -
Cr oss- Appel | ee,

Appeals fromthe United States District Court
for the Mddle District of Florida

(February 26, 1998)

Bef or e ANDERSON and CARNES, Circuit Judges, and O KELLEY,  Seni or
D strict Judge.

O KELLEY, Senior District Judge:

Carter Products appeals froma judgnment entered against it
pursuant to a jury verdict in favor of Jerry Tidwell in this age
di scrim nation case under the Age Di scrimnation and Enpl oynent
Act, 29 U S.C. 8§ 621, et seq. (the ADEA). Carter challenges the

district court’s denial of its notion for judgnent as a matter

"Honorable Wlliam C. OKelley, Senior US. District
Judge for the Northern District of Ceorgia, sitting by
desi gnati on.



of law on Tidwell’s claim that his termnation by Carter
constituted age discrimnation as well as the district court’s
award of equitable relief in the formof front pay to Tidwell.
In his cross-appeal, Tidwell challenges the court’s grant of
judgment as a matter of law to Carter on the issue of
wi |l fulness. The dispositive issue in this appeal is whether
Tidwel | produced adequate evidence to allow a reasonable
factfinder to disbelieve Carter’s proffered nondiscrimnatory
reason for termnating Tidwell. W conclude that he did not and
that Carter was entitled to judgnent as a matter of |law for that
reason.
Fact s

Carter Products manufactures and sells health and beauty
care products. Tidwell began his enploynent with Carter as a
district sales manager in 1972. He later served as Territory
Representative for Carter’s central Florida region, working out
of Tanpa, until his April 23, 1993 term nation at the age of
fifty.

Tidwel | alleges that he was term nated because of his age.
Carter contends that Tidwell’ s position was elimnated as part
of a nationw de reduction-in-force (RIF). Carter elimnated
twel ve positions, froman original force of 58. Wile four of
the original 48 sal es enpl oyees over 40 were di scharged, 19 were
r et ai ned.

During its reorgani zati on, key accounts, including many of

Tidwell’'s, were transferred to regi onal and di vi si onal managers.



Carter also developed a new sales philosophy, beginning to
outsource to independent contractors. The nunber of sales
territories were reduced in order to reduce costs, and it was
determ ned that Florida could be served by a single territory
manager . At that tine there were two territory managers -
Tidwell in Tanpa (age 50) and Janes Booth in Mam (age 26).
Carter determned that it would be best served by a Mam
territory, contending that Mam had nore direct accounts and
nor e i ndependent stores requiring individual attention. Carter
contends that Tidwell’ s performance had nothing to do with this
decision. The Tanpa territory manager position was therefore
elimnated, its accounts to be absorbed by other workers.
Simlar decisions were made throughout the country, with no
apparent pattern of retention according to age (several ol der
enpl oyees were retained while their younger counterparts were
el i m nat ed) . Carter explained its nethodology used in the
sel ection process: If there was only one sales representative in
the area to be elimnated, that person would be released; if
there were nore than one representative, their relative
per formances woul d be conpared. Carter characterized Tidwell’s
situation as falling into the first category.
Procedural History

The EEOC issued a “no reasonabl e cause” determ nation to
Tidwel | 's charge of discrimnation. The EEOCC found no cause to
bel i eve Carter had viol ated any statutes in term nating Tidwell.

“The evi dence obtai ned di d not support [Tidwell’s] allegation of



unl awf ul enpl oynment di scrimnation.” DX 20. The EECC expl ai ned
in a nenorandum that plaintiff’'s low rating in his 1992
evaluation “signifies that [Tidwell] was performng below the
reasonabl e expectations of [Carter].” It reasoned that
plaintiff’s performance “was a factor along with [Carter’ s]
other reasons to termnate [Tidwell’s] enploynment.” DX 20.

Tidwell then filed an action in the District Court for the
M ddle District of Florida, claimng he was di scharged because
of his age in violation of the ADEA. Before the jury, Tidwell
attenpted to prove his clai munder a disparate treatnent theory,
whi ch requires proof of intentional age discrimnation. Tidwell
of fered several indications of age discrimnation: (1) his 1992
performance eval uation; (2) Carter’s retention of Booth and the
Mam territory; (3) inconsistent reasons given for his
term nati on.

The trial court denied Carter’s notions for judgnment as a
matter of law at the close of Tidwell’'s case. Carter then
offered its nondiscrimnatory reason, the RIF, for Tidwell’s
term nation. The court denied Carter’s notion for judgnent as a
matter of law at the close of all the evidence. The jury
returned a verdict for Tidwell and awarded $60, 000 i n | ost wages
and benefits. The anmount was doubl ed as |iquidated danmages
because the jury found the discrimnation to be a wllful
vi ol ation of the ADEA The court reserved entering judgnent
until it concluded a supplenental hearing regarding valuation

and certain evidence of Tidwell’'s side business which he had



conceal ed during discovery. The court found that Tidwell had
indeed lied about his side business but rejected Carter’s
uncl ean hands defense to preclude a front pay award. |Instead,
the court ordered a set-off against the front pay award in the
anmount of Carter’s expenses associated with the additional
di scovery caused by Tidwell’'s false testinony. The court
awarded front pay for the period from the jury verdict unti
Tidwel I’s 62" birthday — nmore than eight years. Upon Carter’s
notions, the Court permtted the jury' s verdict on liability to
stand and refused to reconsider its ruling on front pay. The
Court did, however, overturn the jury finding as to wi |l ful ness.
St andard of Revi ew

A district court’s denial of a defendant’s notion for

judgnment as a matter of law is reviewed de novo, entailing the

application of the sane standards used by the district court.

Dade County v. Alvarez, 124 F.3d 1380, 1383 (11 '" Cir. 1997).
Those standards require the consideration of “whether the
evidence presents a sufficient disagreenent to require
submi ssion to a jury or whether it is so one-sided that one

party nust prevail as a matter of |aw” Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 251-52 (1986). Al'l evidence and

inferences are considered in a light nost favorable to the

nonnmovi ng party. Carter v. Gty of Mam , 870 F.2d 578, 581

(11'" CGir. 1989).

I f the facts and i nferences point overwhem ngly in favor of
one party, such that reasonabl e people could not arrive at
a contrary verdict, then the notion was properly granted.
Conversely, if there is substantial evidence opposed to the
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nmotion such that reasonable people, in the exercise of
i npartial judgnent, m ght reach differing concl usions, then
such a notion was due to be denied and the case was
properly submitted to the jury.
Id. (footnotes omtted). The nonnoving party mnmust provide nore
than a nmere scintilla of evidence to survive a notion for
judgment as a matter of law, “there nust be a substantial
conflict in evidence to support a jury question.” Id.
Accordingly, we nust determ ne whether reasonable jurors could

have concluded as this jury did based on the presented evi dence.

Quick v. Peoples Bank, 993 F.2d 793, 797 (11'" Cir. 1993).
Di scussi on

Carter contends that it is entitled to judgnent as a matter
of | aw because (1) Tidwell presented no evidence, statistical or
ot herwi se, of age bias or discrimnation and (2) Tidwell failed
to denonstrate that Carter’s articul ated reason for its decision
to include himin the RIF was pretextual. Tidwell disagrees,
arguing that judgnent as a matter of law is inappropriate
because he introduced sufficient evidence to permt the jury to
di sbelieve Carter’s proffered explanation for his dismssal.

To create a jury question in a discrimnation case based on
circunstantial evidence, a plaintiff nust establish a prim

facie case of discrimnation. MDonnell Douglas Corp. v. G een,

411 U. S. 792, 802 (1973). A prima facie case effectively
creates a presunption of unlawful discrimnation by the
enployer: “If the trier of fact believes the plaintiff’'s
evidence, and if the enployer is silent in the face of the
presunption, the court nust enter judgnent for the plaintiff
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because no issue of fact remains in the case.” Texas Dep’'t of

Community Affairs v. Burdine, 450 U S. 248, 254 (1981) (footnote

om tted). Tidwel | established a prima facie case by proving
that he was 50 years old, had worked for Carter for 21 years,
was term nated, and that his accounts were assuned by a 26 year
old with only one year of experience with the company."

The establishnent of a prima facie case shifts the burden
to the enpl oyer to produce legitimte, nondi scrimnatory reasons
for the allegedly discrimnatory enploynent action. [d. at 254.
To satisfy this burden, the enployer “need only produce
adm ssible evidence which would allow the trier of fact
rationally to conclude that the enpl oynent decision had not been
notivated by discrimnatory aninus.” Id. at 257. If the
enpl oyer successfully produces a nondiscrimnatory reason for
its action, the presunption of discrimnation disappears. [|d.
at 255. The plaintiff then has the opportunity to show the
enpl oyer’s proffered reason to be pretextual. [d. at 256.

Once an enployer offers a legitimte, nondiscrimnatory
reason for its action, a plaintiff nust show that “there is

sufficient evidence to denonstrate the existence of a genuine

''Qur task is not to revisit whether the plaintiff
bel ow successfully established a prinma facie case of
di scrim nation. “When the defendant fails to persuade the
district court to dismss the action for lack of a prima facie
case, and responds to the plaintiff’'s proof by offering evidence
of the reason for the plaintiff’s rejection the factfinder nust
t hen decide whether the rejection was discrimnatory” and the
question of whether the plaintiff properly made out a prim
facie case is no |longer relevant. See U.S. Postal Serv. v.
Ai kens, 460 U S. 711, 714-15 (1983) and Conbs v. Plantation
Patterns, 106 F.3d 1519, 1539 n.11 (11'" Gir. 1997).
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issue of fact as to the truth of each of the enployer’s
proffered reasons for its challenged actions” in order to

survive judgnent as a matter of [|aw Conbs v. Plantation

Patterns, 106 F.3d 1519, 1529 (11'" Cir. 1997). If a plaintiff
provides a prima facie case plus evidence discrediting the
enpl oyer’s proffered reasons, the plaintiff is entitled to have
the factfinder decide the ultinate issue of discrimnation. |d.
at 1531.

The task of this court is to consider the entire record in
the Iight nost favorable to Tidwell to determ ne whether there
was sufficient evidence for Tidwell to wthstand Carter’s
notions for judgnment as a matter of law. In order to affirmthe
district court’s denial of judgnent to Carter as a matter of
law, we nust find that Tidwell has cast sufficient doubt on
Carter’s proffered legitimte, nondiscrimnatory reasons to
permt a reasonable factfinder to conclude that Carter’s
proffered reasons “were not what actually notivated its

conduct,” Cooper-Houston v. Southern Ry. Co., 37 F.3d 603, 605

(11'" CGir. 1994).

Carter profferedits RIF as a legitimate, nondi scrimnatory
reason for termnating Tidwell, elimnating the presunption of
discrimnation that attached to Tidwell’s prima facie case. The
court wll consider the record evidence to determ ne whether it
would permt a reasonable factfinder to reject Carter’s

expl anation, allow ng the case to be submtted to the jury.



|. 1992 Perfornmance Eval uation

Tidwell’s evaluations show that he net Carter’s
expectations in 1990 and 1991. During his 1992 eval uation, his
supervi sor, Sindee Furshman, ranked him bel ow expectations.
Ti dwel | conpl ai ned that the eval uation was unfair. He testified
t hat he asked Furshman several tinmes whether he could get a good
evaluation. The first two tinmes she responded that she did not
know. “The third time | asked her, | said, ‘Sindee, if | do ny
job conpletely perfect, can | get a good evaluation?  And she
went |ike that to ne (shaking head) and that was it.” Rec. 3-
130.

Carter contends that Furshman’s response was a stray
remar K. This incident occurred several nonths before his
term nation, an event wi th which Furshman had no invol venent. 2
Additionally, Furshman’s response in no way suggested that
Tidwel | ' s age was the reason for his termnation. Thi s instance
does not provide the needed “nore than a nere scintilla of
evi dence” to survive a notion for judgnent as a matter of |aw.
It does not present a substantial conflict in evidence as to
Carter’s purported reason for termnating Tidwell, the RIF, as
to support a jury question.

ll. Retention of Booth and the Mani Territory

Carter presented evidence at trial to denonstrate that the
RI F was age neutral, belying any intent to discrimnate. Anong

ot her things, Carter’s expert showed that the average age of the

’Furshman was al so elinminated as part of Carter’s RIF.
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sales force actually increased slightly after the RIF. Carter
argues that its elimnation of Tidwell’s territory was not a
pretext for age discrimnation, as is clear because the
territory was elimnated and has not been replaced. Ti dwel |
i nproperly questions Carter’s nethodology and process in the
Rl F. Tidwell also focuses on the difference in age between
hi nself and Booth and questions the wi sdom of the choice to
retain Booth. However, while Booth absorbed sone of Tidwell’'s
accounts, he was not hired to replace Tidwell. Tidwel | al so
poi nts out that he was never offered a transfer to Mam . This
contention is superfluous, since no other workers were offered
transfers and Tidwell hinmself never suggested the idea. See

Zaben v. Air Products & Chem, lInc., 129 F.3d 1453, 1459 (11'"

Cir. 1997) (enployee’s contention that he should have been
allowed to transfer did not present sufficient evidence of
pretext to create a jury question when no other workers were
permtted to transfer either). Al'l of these contentions by
Tidwel | are di sagreenents about the wi sdomof Carter’s deci sion
to retain Booth and the Mam territory, rather than disbelief
inthe RIF and its application to Tidwell. “[A] plaintiff may
not establish that an enployer’s proffered reason i s pretextual
nmerely by questioning the w sdom of the enployer’s reason, at
| east not where, as here, the reason is one that m ght notivate
a reasonabl e enployer.” Conbs, 106 F.3d at 1543.

[11. “lnconsistent” Remarks
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Tidwell maintains that certain alleged inconsistencies as
to the reason given for Tidwell’'s term nation all ow an inference
of pretext. Carter maintains that the reason for its decision
was based on its reorganization and an evaluation of its
territorial needs. Tidwell points to several instances to show
Carter’s inconsistency.

A few days before his termnation, Tidwell was asked to
nmeet with a supervisor in Atlanta, Tim Ceary, and the head of
Carter’s personnel departnent, Denise Duca. At this tine
Tidwell was told that he had done a great job but that his
position was being termnated due to the realignnment of
territory. Wen Tidwel| asked Cl eary who was going to take over
the Tanpa nmarket, C eary responded that he did not know.

Kenneth GCeissler, Carter’s vice-president of field sales,
wote a meno regarding the positions which he anticipated woul d
be affected by the territory realignnments. The nenb notes two
criteria: (1) whether they are in a market wth other Carter
personnel and, (2) if so, how they were selected to be
term nated verses others in their marketplace. As to Tidwell,
the meno notes: “Tanpa. Total volume $900, 000. Only 7% of
vol une done in food. Fi ve accounts make up 80% of busi ness.
Performance issue. Accounts would be covered by tel emarketing
or by J. Booth, Angel Martinez.” DX 7.

Tidwel | placed great inportance on the EEOCC “no cause”
determ nation which noted that performance was a factor al ong

with Carter’s other reasons for termnating Tidwell. Carter
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argues that the EECC “no cause” determ nation did not reflect
any inconsistent statenents made by Carter but sinply reflected
a conclusion nmade by the EEOC after reviewing Tidwell’s
per f or mance eval uati ons.

Al though the identification of inconsistencies in an
enpl oyer’ s testinony can be evidence of pretext, see Bechtel

Construction Co. v. Secr. of Labor, 50 F.3d 926 (11'" Cir. 1995),

and Howard v. BP Gl Co., lInc., 32 F.3d 520, 525 (11'" Cr.

1994), the exanples in this case do not present such a
situation. At nost, the jury could find that performnce was an
additional, but wundisclosed, reason for the decision; the
exi stence of a possible additional non-discrimnatory basis for
Tidwell’s term nation does not, however, prove pretext. See
Zaben, 129 F. 3d at 1458-59 (“Al though the conpany gave differing
expl anations for the selection of enployees to be discharged,
saying on the one hand that seniority played no role in the
process and that only an enpl oyee’s performance was consi dered
while, on the other hand, asserting that [the enployee] was
di scharged because he had the | east seniority, its reasons are
not ... necessarily inconsistent.”).
Concl usi on
Tidwell failed to produce evidence adequate to permt a
reasonable factfinder to disbelieve Carter’s proffered
nondi scrim natory explanation that it termnated Tidwell as a

part of its reduction-in-force. Therefore, Carter was entitled
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to judgnment as a matter of law, and the district court should
not have permtted the case to go to the jury.

Accordingly, we REVERSE the entry of judgnment in favor of
Tidwel |, and we REMAND the case for entry of judgnment in favor

of Carter.
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