PUBLI SH

IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 96-9334

ELLI S WAYNE FELKER,
LARRY GRANT LONCHAR,

Plaintiffs-Appellants,
ver sus

TONY TURPI N, WAYNE GARNER,
JOHN DOE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Georgia

(Novenber 13, 1996)
Bef ore TJOFLAT, COX and DUBI NA, Circuit Judges.
PER CURI AM



Ellis Wayne Fel ker and Larry G ant Lonchar (collectively
"Plaintiffs") are Georgia i nmates under sentence of death. On
Novenber 8, 1996, |ess than one week prior to their schedul ed
executions, they filed a 42 U S.C. 8§ 1983 action in the Mddle
District of Georgia. |In their conplaint, they alleged that
Georgia's use of electrocution to carry out a death sentence
constitutes cruel and unusual punishnent in violation of the
Ei ght h and Fourteenth Amendnents. They requested declaratory and
injunctive relief. Follow ng review of argunents and affidavits,
the district court issued an order denying their request for a
prelimnary injunction and declaratory relief, concluding that
t hey had no chance of success on the nmerits. The court then
entered final judgnent denying relief. Plaintiffs now appeal.

Plaintiffs have filed a notion for expedited oral argunent
and review. The request that review be expedited i s GRANTED.

The request for oral argument is DENIED. W now address the
merits of Plaintiffs' appeal, which presents a single issue:
whet her the district court erred as a matter of |law in denying
relief on their Ei ghth Armendnent claim

| . RELEVANT PROCEDURAL HI STORY

Prior to filing their 8§ 1983 conplaint, Plaintiffs filed
separate 28 U. S.C. § 2254 petitions for wits of habeas corpus in
the Mddle District of Georgia. In Lonchar's petition, Lonchar
chal | enged, anong ot her things, the constitutionality of Georgia's
met hod of executi on. Upon Lonchar's notion, the district court

di sm ssed the petition with prejudice. In Felker's petition,



Fel ker challenged the constitutionality of his conviction and
sentence, but did not challenge Georgia s nethod of execution. 1In

1995, we affirnmed denial of that petition. See Felker v. Thonas,

52 F. 3d 907, 913 (11th Cr.), extended on denial of rehearing, 62

F.3d 342 (11th Cr. 1995), cert. denied, 116 S.C. 956 (1996).

1. DI SCUSSI ON
A. 8 1983 CLAI M SUBJECT TO SECOND COR SUCCESSI VE HABEAS RULES
GQui ded by Gonez v. United States District Court, 503 U. S. 653,

112 S. . 1652 (1992), as interpreted by Lonchar v. Thomas, 116

S.C. 1293, 1301 (1996), we conclude that Plaintiffs' 8 1983 claim
is subject to the procedural requirenments for bringing a second or
successi ve habeas claim

In Gonez, the Court refused to consider the nerits of a
plaintiff's cruel and unusual puni shnent cl ai mbrought under 8 1983
where the plaintiff did not raise that claimin his earlier habeas
petitions. According to the Court, habeas rul eswould apply, even
if 8 1983 [was] al so a proper vehicle for his 'nethod of execution
claim..." Lonchar, 116 S.Ct. at 1301 (interpreting Gonez). In
ot her words, Gonez held that a plaintiff cannot escape the rules
regardi ng second or successive habeas petitions by sinply filing a
§ 1983 claim

W treat Plaintiffs' § 1983 cruel and unusual puni shnment cl aim
as the functional equivalent of a second habeas petition, see

Gonez, 112 S.Ct. at 1653 (1992), and apply the rules regulating



second or successive habeas petitions.' Because Plaintiffs failed
to apply for permssion to file a second habeas petition as
required by 28 US C 8§ 2244(b)(3)(A), as anended by the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-132, tit. | (1996), the district court was without authority to
consider their request for relief.

Mor eover, the facts all eged do not show that Fel ker coul d neet
the 8§ 2244(b)(2) requirenments for filing a second or successive
petition. Specifically, his cruel and unusual punishnment claim
neither "relies on a new rule of constitutional Iaw, nade
retroactive to cases on collateral review by the Suprenme Court,
that was previously unavailable;” nor has a "factual predicate
[that] could not have been discovered previously through the
exercise of due diligence...." See 28 U. S . C 8§ 2244(b)(2).
Therefore, we woul d have deni ed any application for perm ssion to
file a second habeas petition nade by Fel ker.

Lonchar could not present his claim in a second habeas
petition because he presented the exact sane claimin his previous
federal habeas petition. "A claim presented in a second or
successi ve habeas corpus application under section 2254 that was
presented in a prior application shall be dismssed.” 28 US.C. 8§

2244(b) (1).

! In I'ight of Gonez, we decline to follow Sullivan v.

Dugger, 721 F.2d 719, 720 (11th Gr. 1983), to the extent that it
can be read to inply that a petitioner may bring a cruel and
unusual puni shnment cl ai munder 8 1983 wi t hout being subject to the
procedural rules governing second or successive petitions.
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B. § 1983 CLAIM AS DI STI NCT FROM SECOND OR SUCCESSI VE HABEAS
PETI TI ON

Even if we were to assune that Plaintiffs' action was properly
brought wunder § 1983 and not subject to habeas procedural
requi renents, we would conclude the district court properly denied
Plaintiffs' claimfor relief.

In Iight of overwhel m ng precedent, we conclude there is no
merit in Plaintiffs' claimthat death by el ectrocution constitutes
cruel and wunusual punishment in violation of the Ei ghth and

Fourteenth Anendnents. See Inre Kenmler, 136 U S. 436, 443-44, 10

S.C. 930, 932 (1890); Porter v. Wainwight, 805 F.2d 930, 943 n.

15 (11th Cr. 1986); Funchess v. Wainwight, 788 F.2d 1443, 1446

(11th Cr.), cert. denied, 475 U S. 1133, 106 S.C. 1668 (1986);
Sullivan v. Dugger, 721 F.2d 719, 720 (11th G r. 1983); Spinkellink

v. Waiinwight, 578 F.2d 582, 616 (5th Cr. 1978). Mdreover, their

contention in the district court that "there has never been an
evidentiary hearing on the effects of execution by electrocution
since the first capital defendant was killed under this nethod,"
Menmorandum of Law in Support of Application for Prelimnary
I njunction and Conplaint for Declaratory and Injunctive Relief
Pursuant to 42 U.S.C. 8§ 1983 at 6, is sinply untrue. See e.qg.
Sawyer v. Wiitley, 772 F. Supp. 297, 307 (E.D. La. 1991)(considering

expert evidence before rejecting Ei ghth Arendnent cl ai mregarding

deat h by el ectrocution); Thomas v. Jones, 742 F. Supp. 598, 606-608

(S.D. Ala. 1990) (sane); Buenoano v. Dugger, No. 90-473-Cl V- ORL- 19,

unpubl i shed at 31-35 (M D. Fla. June 22, 1990)(sane); Ritter v.
Smth, 568 F. Supp. 1499, 1525 (S.D. Ala. 1983)(same), aff'd in part
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and rev'd in part on other grounds , 726 F.2d 1505, 1519 (11th

Cir.), and cert. denied, 469 U S. 869, 105 S.Ct. 218 (1984).

Furt hernore, Lonchar's claimis barred because of the doctrine
of issue preclusion. Under that doctrine, Lonchar is precluded
fromasserting a 8 1983 claimthat Ceorgia' s use of electrocution
to carry out a death sentence is unconstitutional because he raised

that issue in his prior federal habeas petition. See Quarles v.

Sager, 687 F.2d 344, 346 (11th G r. 1982)(discussing preclusive
effect that federal habeas petition could have on a 8§ 1983 clai nm;

Hawkins v. Risley, 984 F.2d 321, 323 (9th Cr. 1993)("[A] prior

federal habeas decision may have preclusive effect in a 8 1983
action [even though the converse is not true].").
I11. CONCLUSI ON
Wet her analyzed as a 8 2254 claim or a § 1983 claim
Plaintiffs" claim for relief fails for the above reasons.
Therefore, the judgnent of the district court is affirned.

AFFI RVED.,



