United States Court of Appeals,
El eventh Circuit.
No. 96-8840.

SI ERRA CLUB, The W/ derness Society, Ceorgia Forestwatch, Inc.,
The Arnmuchee Alliance, Rabun County Coalition to Save the Forest,
Inc., Friends of Georgia, Inc., Plaintiffs-Appellees,

V.

George G MARTIN, in his official capacity as Forest Supervisor
of the Chattahoochee and Oconee National Forests, Robert C. Joslin,
Regi onal Forester of the United States Forest Service for Region
Eight, United States Forest Service, Bert Thomas, Cook Brothers
Lunber Conpany, Parton Lunber Co., Inc., Thrift Brothers Lunber
Co., Inc., Defendants-Appell ants.

April 29, 1997.

Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:96-CV-926-FMH), Frank M Hul |, Judge.

Bef ore EDMONDSON and BLACK, Circuit Judges, and RONEY, Senior
Circuit Judge.

BLACK, Gircuit Judge:

The United States Forest Service (Forest Service) and a group
of tinber contractors, including Bert Thomas, Cook Brothers Lunber
Conmpany, Inc., Parton Lunber Conpany, Inc., and Thrift Brothers
Lunber Conpany, Inc. (collectively Tinber Contractors), appeal the
i ssuance of a prelimnary injunction on May 8, 1996, ordering the
Forest Service to stop all tinber cutting and road building
activities in seven tinber projects in the Chattahoochee and Cconee
National Forests in Georgia (collectively Chattahoochee). Ve
reverse

| . BACKGROUND
A. The Litigation
In 1991, pursuant to the Chattahoochee's |and and resource

managenent plan, the Forest Service proposed to sell the rights to



cut tinber on seven parcels of land. *

The seven parcel s—bunaway
Gap, Tibbs Trail, Upper Swal | ows Creek, Conpartnment 59, Conpart nment
05, Big Net, and South Corn Ri dge—enconpass approximtely 2,103
acres out of the 846,000 acres that conprise the Chattahoochee.
Each parcel was subject to a separate, formal environnental
assessnent in which an interdisciplinary team of Forest Service
enpl oyees, aided by public comment, considered the proposed sale
and possible alternatives.? By late 1995, after it was determi ned
that the proposed projects would have no significant environnental
i npact, all seven projects were approved and opened for bids.

On April 17, 1996, a coalition of national and Ceorgi a-based
envi ronment al organi zations, including Sierra Cub, The WI derness
Society, Georgia Forestwatch, Inc., The Arnuchee Alliance, Rabun
County Coalition to Save the Forest, Inc., and Friends of Georgia,

Inc. (collectively Sierra Cub), filed an action challenging the

Forest Service's decision to proceed with the tinber projects.?

'"The Forest Service's administration of the National Forests
is governed by the National Forest Managenent Act (NFMA), 16
U . S.C. 88 1600 et seq., under which the Forest Service has a duty
to "devel op, maintain, and, as appropriate, revise |land and
resource managenent plans for units of the National Forest
System" 16 U S.C. 8§ 1604(a).

The NFMA directs that |and and resource management plans be
prepared in accordance with the National Environnental Policy Act
(NEPA), 42 U. S.C. 88 4321 et seq., which in turn requires the
Forest Service to prepare environnental inpact statenments. 16
U S C 8§ 1604(9g)(1).

®Sierra Club (or one of the particular environnmental
organi zati ons) had previously obtained adm nistrative revi ew of
each project. At the tinme of the conplaint, tinber harvesting
and road building activity had begun on two of the seven tinber
projects. Road building, but no tinber harvesting, had begun on
athird project. One tinber project had been sold, but not yet
i npl enented. The remaining three projects had not yet been
of fered for sale.



The conplaint alleged that the decision of the Forest Service to
allow tinber cutting, |ogging, clearcutting, road building, and
related activities in the seven parcels violated the Cean Water
Act (CwA), 33 U.S.C. 88 1251-1387, the Mgratory Bird Treaty Act
(MBTA), 16 U.S.C. 8§ 703-712,* the National Forest Managenent Act
(NFMA), 16 U.S.C. 88 1600 et seq., and their inplenenting
regul ations. Sierra Cub sought a tenporary restraining order, a
prelimnary injunction, and a permanent injunction. It also sought
a declaratory judgnent that the Forest Service was in violation of
the CWA, MBTA, and the NFMA.  On April 19, 1996, in lieu of the

district court's granting a tenporary restraining order, Sierra

‘I'n rel evant part, the MBTA provides:

Unl ess and except as permtted by regul ati ons nade
as hereinafter provided in this subchapter, it shall be
unlawful at any tine, by any neans or in any manner, to
pursue, hunt, take, capture, kill, attenpt to take,
capture, or kill, possess, offer for sale, sell, offer
to barter, barter, offer to purchase, purchase, deliver
for shipnent, ship, export, inport, cause to be
shi pped, exported, or inported, deliver for
transportation, transport or cause to be transported,
carry or cause to be carried, or receive for shipnent,
transportation, carriage, or export, any mgratory
bird, any part, nest, or egg of any such bird, or any
product, whether or not manufactured, which consists,
or is conposed in whole or in part, of any such bird or
any part, nest, or egg thereof, included in the terns
of the conventions between the United States and G eat
Britain for the protection of mgratory birds concl uded
August 16, 1916 (39 Stat. 1702), the United States and
the United Mexican States for the protection of
m gratory birds and ganme manmal s concl uded February 7,
1936, the United States and the CGovernnent of Japan for
the protection of mgratory birds and birds in danger
of extinction, and their environnent concluded March 4,
1972 and the convention between the United States and
the Uni on of Soviet Socialist Republics for the
conservation of mgratory birds and their environnments
concl uded Novenber 19, 1976.

16 U.S.C. § 7083.



Club and the Forest Service stipulated to a 20-day cessation of al
timber-cutting and road-building activities.
B. The Prelimnary Injunction

On May 8, 1996, the district court ordered the Forest Service
to "cause the cessation of all tinbercutting and roadbuil ding
activities,"” "not permt the conmencenent or continuation of those
activities," and "not offer any of those projects that are unsol d"
t hrough Septenber 15, 1996. The district court premsed the
prelimnary injunction on a finding that there was a substanti al
i kelihood that Sierra Club would ultimately prevail on the nmerits
of its claimthat the Forest Service's actions violated the NMBTA,
and reserved ruling on Sierra Cub's remaining clains. On June 17,
1996, the district court allowed Tinber Contractors, who had
exi sting contracts to purchase tinber in four of the seven parcels,
to intervene. Shortly thereafter, the Forest Service and Ti nber
Contractors instituted the present appeal challenging the district
court's order issuing the MBTA-based prelimninary injunction.?®
C. The MBTA O aim

The Chattahoochee is home to nunerous species of neotropical
mgratory birds, which typically winter in Mexico or the Cari bbean
and spend the nesting season in the Chattahoochee. These birds

i ncl ude speci es designated for protection under the MBTA. Sierra

®On Sept enber 15, 1996, the MBTA-based preliminary
injunction expired. Two days |later, the district court issued
another prelimmnpary injunction wth the same scope that would
remain in effect until trial. This second prelimnary injunction
was based on the Forest Service's violations of the NEPA, the
NFMA, the regul ations thereunder, and the Chattahoochee's | and
and resource managenent plan. The present appeal does not
concern this NEPA- and NFMA-based prelimnary injunction



Club asserted that the Forest Service's tinber contracts violate
t he MBTA because they allowed tinber cutting during the mgratory
bird nesting season and that tree cutting during nesting season
would directly kill at least 2,000 to 9,000 neotropical mgratory
birds.® The Forest Service did not dispute that cutting down a
tree with an active nest directly killed migratory birds. * The
district court held that the Forest Service's actions violated the
MBTA because "t housands of mgratory birds will be killed directly
by cutting down trees with nests and juvenile birds in them"
Rel ying on Chrysler Corp. v. Brown, 441 U. S. 281, 99 S.Ct. 1705, 60
L. Ed. 2d 208 (1979), the district court concluded that Sierra C ub
could obtain injunctive relief under the Adm nistrative Procedure
Act (APA), 5 U S.C. 88 701-706, for the Forest Service's violation
of the MBTA, even though the MBTA does not create a private right
of action.® The district court's prelinminary injunction extended
only through Septenber 15, 1996, the date a Forest Service
menor andum i dentified as the tine after which tinber cutting would

have "no significant effect on the nesting success of migratory

°Sierra Club (or one of the particular plaintiffs) had
rai sed MBTA issues in the adm nistrative appeal of four of the
seven tinber projects.

‘A Forest Service menorandum noted that tree cutting during
nesting season would kill mgratory birds: "The |oss of
i ndi vidual nests and or birds is an un-avoi dabl e cost of any type
of | and managenment activity, whether it be agricultural plow ng,
nowi ng, road mai ntenance, | awn nai ntenance, clearing |and for
construction, or cutting trees."

8 The district court also held that Sierra Cub had standing.



birds."?

On appeal, the Forest Service asserts that the MBTA is a
crimnal statute which does not address formal agency action
therefore, notwithstanding the APA's provisions for judicial
review, there is no statutory violation for which a renedy woul d be
appropriate. Sierra Cub counters that it states a clai munder the
APA, with the MBTA serving as the predicate law with which the
Forest Service's actions are not in conpliance. '

1. STANDARD OF REVI EW
W apply a m xed standard when reviewi ng the grant or deni al
of a prelimnary injunction:

W review the factfindings of the district court, to the

extent they are properly presented on appeal, under the

clearly erroneous standard. The district court's application
of the law is subject to de novo review We review the
district court's grant of injunctive relief for abuse of

di scretion, neaning we nust affirm unless we at |east

determne that the district has nmade a "clear error of

judgment,” or has applied an incorrect |egal standard.
SunAnerica Corp. v. Sun Life Assurance Co. of Can., 77 F.3d 1325,
1333 (11th Gr.), cert. denied, --- US ----, 117 S C. 79, 136
L. Ed. 2d 37 (1996) (citations omtted).
[11. DI SCUSSI ON

A. Moot ness

°The Forest Service nenorandum stated: "Crop Tree Rel ease
conduct ed between Septenber 15 and March 15 will have no
significant effect on the nesting success of mgratory birds."
It appears that the district court interpreted "crop tree
rel ease"” to nmean any and all tinber cutting.

'n addition, Tinber Contractors assert that (1) the
district court msinterpreted the MBTA to prohibit tinber
harvesting activities and (2) the district court abused its
di scretion in issuing a prelimnary injunction. W need not
address these argunments because we hold that no violation of the
MBTA coul d occur by any formal action of the Forest Service.



Al 't hough the prelimnary injunction at issue has already
expired, this appeal is not noot to the extent that the injunction
represents a continuing controversy capable of repetition, yet
evading review. To satisfy the "capable of repetition, yet evadi ng
revi ew' exception to nootness, the Suprenme Court has required that
(1) there be a reasonabl e expectation or a denonstrated probability
t hat the same controversy will recur involving the sane conpl ai ni ng
party, and (2) the challenged action is in its duration too short
to be fully litigated prior toits cessation or expiration. Mirphy
v. Hunt, 455 U. S. 478, 482-83, 102 S.Ct. 1181, 1183-84, 71 L.Ed.2d
353 (1982); National Solid Wastes Mgnt. Ass'n v. Al abana Dep't of
Envtl. M., 924 F.2d 1001, 1003 (11th Cr.), cert. denied, 501
U S 1206, 111 S.C. 2800, 115 L.Ed.2d 973 (1991).

The seasonal nature of mgratory bird nesting makes it likely
that the Forest Service wll face another MBTA injunction at the
start of the next nesting season. |In spite of the expedited nature
of the present appeal, the four-nonth term of the prelimnary
i njunction was too short to allowfor appellate reviewprior toits
expiration. Any future MBTA-based injunction in this |engthy and
conplex litigation will also be too short to be fully litigated
prior to its expiration. As a result, the expired MBTA-based
prelimnary injunction does not represent a noot controversy.

B. The Mgratory Bird Treaty Act
Sierra Club clains a right to judicial review of the Forest

Service's formal actions under the APA, 5 U S.C. § 702." As a

5 U.S.C. § 702 provides, in relevant part: "A person
suffering | egal wong because of agency action, or adversely
affected or aggrieved by agency action within the neaning of a



procedural statute, the APA does not expand the substantive duties
of a federal agency, but nerely provides the franmework for judici al
revi ew of agency action. Accordingly, "[t]here is no right to sue
for a violation of the APA in the absence of a "rel evant statute'
whose violation "forns the | egal basis for [the] conplaint.' " E
Rescate Legal Servs., Inc. v. Executive Ofice of Inmmgration
Revi ew, 959 F.2d 742, 753 (9th Cr.1991) (quoting Lujan v. National
Wldlife Fed' n, 497 U S 871, 883, 110 S. . 3177, 3186, 111
L. Ed.2d 695 (1990)); see also Preferred Risk Mut. Ins. Co. V.
United States, 86 F.3d 789, 792 (8th Cir.1996) ("[Tlhe plaintiff
nmust identify a substantive statute or regul ation that the agency
action had transgressed and establish that the statute or
regul ation applies to the United States."). Section 706, which
provi des the scope of review, confirnms this understandi ng. It
provides, in relevant part, that a reviewng court shall:

(2) hold unlawful and set asi de agency action, findings,
and concl usions found to be—

(A) arbitrary, capricious, an abuse of discretion,
or otherwi se not in accordance with | aw.

5 US C 8 706 (enphasis added). An agency's actions could only
fail to be "in accordance with | aw' when that agency's actions are
subject to that |aw The issue then is whether the Forest
Service's actions are subject to the MBTA. That is, the MBTA' s

prohi bitions nust be addressed to the Forest Service's fornal

rel evant statute, is entitled to judicial review thereof."
Section 702 does not itself confer jurisdiction to review agency
action. Califano v. Sanders, 430 U S. 99, 107, 97 S. C. 980,
985, 51 L.Ed.2d 192 (1977). Jurisdiction stens from28 U S.C. 8§
1331, which provides: "The district courts shall have ori ginal
jurisdiction of all civil actions arising under the Constitution,
| aws, or treaties of the United States."



actions in order for the Forest Service to be capable of violating
the MBTA. See Chrysler v. Brown, 441 U S. 281, 298-301, 99 S. C
1705, 1716-17, 60 L. Ed. 2d 208 (1979) (determ ni ng whet her the Trade
Secrets Act, 18 U S.C. § 1905, addresses formal agency action).
The MBTA, by its plain | anguage, does not subject the federal
governnent to its prohibitions. The MBTA makes it unlawful to
"take" or "kill" birds. The penalties for violating its
prohibitions are set forth in 16 U S.C. § 707, which provides that
a "person, association, partnership, or corporation”™ wll be guilty
of a m sdeneanor or felony and subject to fine or inprisonnent or

both for violating the MBTA.** Sierra C ub nonet hel ess asserts that

because the prohibitions are stated broadly—that is, "it is
unlawful " to "take" or "kill"—+t should be unlawful for anybody,
including federal agencies, to "take" or "kill" mgratory birds.

?Section 707 provides, in relevant part:

(a) Except as otherw se provided in this section,
any person, association, partnership, or corporation
who shall violate any provisions of said conventions or
of this subchapter, or who shall violate or fail to
conply with any regul ati on nade pursuant to this
subchapter shall be deenmed guilty of a m sdeneanor and
upon conviction thereof shall be fined not nore than
$500 or be inprisoned not nore than six nonths, or
bot h.

(b) Whoever, in violation of this subchapter,
shal I know ngl y—

(1) take by any manner what soever any mgratory
bird with intent to sell, offer to sell, barter or
offer to barter such bird, or

(2) sell, offer for sale, barter or offer to
barter, any mgratory bird shall be guilty of a
felony and shall be fined not nore than $2, 000 or
i nprisoned not nore than two years, or both.

16 U S.C. §8 707 (enphasis added).



The MBTA, however, should be read as a whole to derive its plain
meani ng. See Beechamyv. United States, 511 U S. 368, 371-72, 114
S.C. 1669, 1671, 128 L.Ed.2d 383 (1994). The MBTA is a crim nal
statute nmaking it wunlawful only for persons, associations,
partnershi ps, and corporations to "take" or "kill"™ mgratory birds.
Moreover, there is no expression of congressional intent which
would warrant holding that "person”™ includes the federa
government, thus enabling the United States to prosecute a federal
agency, or a federal official acting in his official capacity, for
taking or killing birds and destroying nests in violation of the
VBTA. Congress has denonstrated that it knows how to subject
federal agencies to substantive requirenments when it chooses to do
so. For exanple, the term"person” in the Endangered Species Act
is defined to include "any officer, enployee, agent, departnent, or
instrumentality of the Federal CGovernnent." 16 U . S.C. 8§ 1532(13).

The historical context of the MBTA' s enactnent further
denonstrates that it does not apply to the federal governnent. In
1897, Congress established the National Forest System " "[t]o
conserve the water flows, and to furnish a continuous supply of
tinmber for the people.” " United States v. New Mexico, 438 U S
696, 707, 98 S.Ct. 3012, 3017-18, 57 L.Ed.2d 1052 (1978) (quoting
30 Cong.Rec. 967 (1897)). In light of that purpose, it 1is
difficult to imagine that Congress enacted the MBTA barely twenty
years |l ater intending to prohibit the Forest Service fromtaking or
killing a single mgratory bird or nest "by any nmeans or in any
manner" given that the Forest Service's authorization of | ogging on

federal lands inevitably results in the deaths of individual birds



and destruction of nests. The application of the MBTA to the
federal governnment would have severely inpaired the Forest
Service's ability to conply with the congressional directive to
manage the national forests for tinber production.

Congress's subsequent enactnent of legislation relating to
managenent of the National Forest Systembuttresses the concl usion
that the MBTA does not apply to the federal governnent. In the
NFMA, Congress expressed its intent that the Forest Service manage
forests for nultiple uses, including tinber production. See 16
US C 8528 ("It is the policy of the Congress that the national
forests are established and shall be admnistered for outdoor
recreation, range, tinber, watershed, and wldlife and fish
pur poses."). Through the NFMA, Congress has prescribed the
procedures the Forest Service is to followand the factors it is to
consider in meking |and managenent deci sions. See 16 U.S.C. 8§
1604. In the process of conplying with the NFMA, NEPA, and their
i npl ementing regulations, the Forest Service ensures that the
impact of |and nmanagenent on migratory bird populations is
considered in the context of ensuring viability of native species.
36 CF.R 8§ 219.19. The viability regulation requires that, in the
context of nultiple use planning, habitat be provided within the
forest to support a m ni mum nunber of reproductive individuals in
order to "maintain viable populations of existing native and
desired non-native vertebrate species in the planning area."” Id.
The Forest Service's conpliance with the viability regulation is
subject to judicial review in actions challenging tinber sales

brought wunder the APA See, e.g., Inland Enpire Public Lands



Council v. United States Forest Service, 88 F.3d 754, 759-63 (9th
Cr.1996); Seattle Audubon Soc'y v. Moseley, 80 F.3d 1401, 1404
(9th Gir.1996)." Congress intended that the Forest Service follow
the NFMA's regulatory process, rather than the MBTA's crimna
prohi bitions, in addressing conservation of mgratory birds.
| V. CONCLUSI ON

The MBTA does not apply to the federal governnent. As no
violation of the MBTA could occur by any formal action of the
Forest Service, the Forest Service may not be enjoined under the
APA.

REVERSED.

®Sierra Club has asserted a claimalleging that the Forest
Service has failed to conply with the viability regul ation, but
that claimis not a part of this appeal.



