United States Court of Appeals, Eleventh Crcuit.
No. 96-8795.
J.W COUNTS, Plaintiff-Counter-Defendant, Appellant,
V.

AMERI CAN GENERAL LI FE AND ACCI DENT | NSURANCE COVPANY; Ameri can
Gener al Corporation Plan Adm nistrator, Def endant s- Count er -
Cl ai mant s- Appel | ees,

@ul f Life Insurance Conpany, et al., Defendants.
April 29, 1997.

Appeal from the United States District Court for the Southern
District of Georgia. (No. CV694-055), Anthony A Al aino, Judge.

Before DUBINA and BLACK, GCircuit Judges, and COH LL’, Senior
D strict Judge.

DUBI NA, Circuit Judge:

Appel lant J.W Counts ("Counts") appeals the district court's
grant of summary judgment in this ERISA ' action in favor of
Appel | ees Anmerican General Life and Accident |Insurance Conpany and
American General Corporation Plan Admnistrator (collectively,
"AGLA"). The district court ruled that Counts failed to exhaust
his adm ni strative renedies. For the reasons that follow, we
affirm
| . BACKGROUND

Count s wor ked as an i nsurance agent and sal es manager for AGLA
and its predecessors from 1965 to 1990. Counts was a parti ci pant

inthe Gulf Life Field Representative's Long-Term Disability Plan

"Honor abl e Maurice B. Cohill, Jr., Senior U S. District
Judge for the Western District of Pennsylvania, sitting by
desi gnati on.

'Enpl oyee Retirenment |Income Security Act of 1974, 29 U.S.C.
§ 1001 et seq.



("the Plan"), > an enployee benefit plan governed by ERISA and
adm nistered by AGLCA. A participant nust be totally disabled to
receive long termdisability ("LTD') benefits under the Plan. The
Plan defines total disability as a sickness or injury which
prevents a participant from performng the main duties of his or
her regul ar occupation. After 12 nonths, however, the definition
changes: the participant nust be unable to perform"each and every
of the main duties of any occupation. Any occupation is one that
the Participant's training, education, or experience wll
reasonably allow" R3-61, District Court Order at 3 (enphasis
added) .

Counts injured his back in 1986. Four years |ater, he becane
total ly di sabl ed and st opped worki ng. In Novenber 1990, AGLA began
payi ng Counts LTD benefits under the Pl an. Counts received LTD
benefits for 12 nonths. AGLA then suspended his benefits pendi ng
recei pt of an opinion fromhis physician, Dr. Cannon, as to whet her
Counts was totally disabl ed under the "any occupati on” definition
In March 1992, Dr. Cannon sent AGLA a letter stating that he felt
Counts was capable of light clerical work and was not totally
di sabl ed. Two ot her doctors who eval uated Counts reached simlar
concl usi ons.

By letter dated April 30, 1992, AGLA's Disability Commttee
term nated both Counts' LTD benefits and his enpl oynent wi th AGLA.
The termnation letter stated that the commttee had determ ned
that Counts no longer net the requirenents for total disability

under the Plan. The letter also provided as foll ows:

AGLA assumed control of all Gulf Life operations in 1990.



The Disability Commttee decision is final unless overturned
by an appeal; therefore, your enploynent and benefit status
will remain term nated during the appeal process.

If you disagree with this determ nation, you nmay appeal the

decision by sending your witten request within 60 days

foll owi ng your receipt of this notice stating the reason for
your appeal along with any additional information for review
to [address omtted].

If you wish to exam ne any pertinent docunents, we wll need

a witten authorization from your physician before nedical

informati on can be rel eased to you.
District Court Order at 4-5.

Counts di d not appeal the decision. Four nonths after the 60-
day appeals period expired, Counts' attorney wote AGLA a letter
di scussing Counts' nedical situation and stating, "W would
appreci ate hearing fromyou regarding this matter at your earliest
conveni ence. " ld. at 5. Counts' attorney did not request any
specific information from AGLA. AGLA wote back reiterating its
basis for discontinuing Counts' benefits and offering further
assi stance upon request. Ten nonths later, Counts' attorney wote
AGLA a second letter stating that AGLA's letter term nati ng Counts'
LTD benefits failed to conply with the notice requirenents set
forth in 29 U S C 8§ 1133 and 29 C.F.R § 2560.503-1(f). AGA
responded that it felt its denial letter was in substantial
conpliance with the regulatory requirenents, but that it wel coned
further inquiries. Counts made none. Five nonths later, Counts
filed this action.

Count s’ conpl ai nt alleged (1) that AGLA wongfully
di scontinued his LTD benefits under the Plan and (2) that AGLA
termnated his enploynent for the purpose of interfering with his

ri ghts under other AGLA enpl oyee benefit plans in which Counts was



a participant. Counts sought an order reinstating his LTD benefits
and requiring AGLA to continue contributing to his other enpl oyee
benefit plans. Counts al so sought attorney's fees and an award of
civil penalties for AGLA's alleged failure to supply him wth
requested informati on. AGLA counterclained for overpaynent of LTD
benefits. The district court granted AGLA's notion for summary
judgment on the ground that Counts failed to exhaust his
adm ni strative remedi es. Counts appeal ed.?
1. DI SCUSSI ON

We review the district court's grant of summary judgnment de
novo, applying the sane standards as the district court. Harris v.
Board of Educ. of the Cty of Atlanta, 105 F.3d 591, 595 (11th
Cr.1997). "Summary judgnent is appropriate if the pleadings,
depositions, and affidavits show that there is no genuine issue of
material fact and that the novant is entitled to judgnent as a
matter of law." Harris v. H& WContracting Co., 102 F. 3d 516, 518
(11th Gr.1996). In review ng a grant of summary judgnent, we vi ew
the evidence in the |ight nost favorable to the party opposing the
notion. Id. at 519.

It is wundisputed that Counts failed to exhaust his
adm nistrative renedies. The Plan required Counts to appeal the
denial of his LTD benefits within 60 days of receiving his
termnation letter. Counts never appealed. The law is clear in

this circuit that plaintiffs in ER SA actions nust exhaust

%Counts' first appeal was dismssed for |ack of
jurisdiction. The district court then certified that its sumary
judgnment order was final, and Counts renewed his appeal. AGA' s
counterclaimis still pending in the district court.



avai l abl e adm nistrative renedies before suing in federal court.
Springer v. WAl -Mart Associates' Goup Health Plan, 908 F.2d 897,
899 (11th Cr.1990); Mason v. Continental Goup, Inc., 763 F.2d
1219, 1225-27 (11th Cir.1985). However, district courts have
di scretion to excuse the exhaustion requirenment when resort to
adm ni strative renedies would be futile or the remedy inadequate.
Curry v. Contract Fabricators, Inc. Profit Sharing Plan, 891 F.2d
842, 846 (11lth Gir.1990). The district court found neither
ci rcunstance present here. Accordingly, the district court
declined to excuse the exhaustion requirenment in this case. Counts
argues that the district court erred for several reasons.

First, Counts argues that the district court should have
excused his failure to exhaust admnistrative renedi es because
AGLA' s termnation letter failed to conply with ERISA's notice
requirenents. See 29 U S.C. § 1133; 29 CF.R §8 2560.503-1(f).
The district court agreed that AGA s letter was technically
deficient. Neverthel ess, the district court concluded that the
| etter substantially conplied with the notice requirenents because,
taken as a whole, it supplied Counts "with a statenent of reasons
t hat, under the circunstances of the case, permtted a sufficiently
cl ear understanding of the admnistrator's position to permt
effective review " District Court Order at 12, quoting Donato v.
Metropolitan Life Ins. Co., 19 F.3d 375, 382 (7th Cr.1994).

Even if the district court erred in finding substantial
conpliance, Counts would not be excused from the exhaustion
requi renent. The consequence of an i nadequat e benefits term nation

letter is that the normal tine limts for adm nistrative appeal may



not be enforced against the clainmnt. Epright v. Environnental
Resour ces Managenent, Inc. Health & Wlfare Plan, 81 F.3d 335, 342
(3rd Cir.1996); Wite v. Jacobs Eng'g G oup, 896 F.2d 344, 350
(9th Cir.1989). Thus, the usual renmedy is not excusal fromthe
exhaustion requirenent, but remand to the plan adm ni strator for an
out-of-time adm nistrative appeal. Weaver v. Phoenix Hone Life
Mut. Ins. Co., 990 F.2d 154, 159 (4th Cr.1993); Brown v. Babcock
& Wlcox Co., 589 F.Supp. 64, 71-72 (S. D Ga.1984). Count s
consistently took the position in the district court that remand
was unwarranted and the only suitable course of action was excusal
of the exhaustion requirenent. Counts now argues that remand may
be appropriate. However, "[a]n appellate court generally will not
consider an issue raised for the first time on appeal ... [,
especi ally] where the appellant pursued a contrary position before
the district court.” United States v. One Learjet Aircraft, 808
F.2d 765, 773-74 (11th Cr.), vacated on other grounds, 831 F.2d
221 (11th Cr.1987). W hold that Counts wai ved any entitlenment he
may have had to the renmedy for deficient notice. Accordingly, we
need not address whether AGLA's termnation letter substantially
conplied with regulatory notice requirenents.

Counts also argues that the district court should have
excused t he exhaustion requi renent because AG.A bl ocked his efforts
to exhaust by failing to answer his requests for information about
its benefits decision. In Curry v. Contract Fabricators Inc.
Profit Sharing Plan, 891 F.2d 842, 846-47 (11th Cr.1990), we held
that "[wjhen a plan admnistrator in control of the available

review procedures denies a claimnt neaningful access to those



procedures, the district court has discretion not to require
exhaustion.” InCurry, the plan adm nistrator failed to send Curry
a witten denial of his benefits claim When Curry requested
copi es of plan docunents to pursue his claimadmnistratively, the
adm nistrator failed to provide them The situation in this case
was quite different. AGLA sent Counts a witten termnation letter
which informed him of its decision and of his right to appeal
wi thin 60 days. Counts took no action during the 60 days. Months
|ater, Counts' attorney sent AGLA two letters, neither of which
requested Pl an docunents or other specific information from AGLA.
AGLA responded to both letters and offered to supply additiona
i nformation upon request. AGLA did not deny Counts neani ngful
access to the adm ni strative review process. Curry sinply does not
apply here.

Finally, Counts argues that the exhaustion requirenent should
not apply to his clains alleging that AGLA viol ated ERI SA by firing
himto avoid contributing to his other enployee benefit plans and
by wthholding information about its decision. W have
consistently stated that the exhaustion requirenent applies both to
actions to enforce a statutory right under ERI SA and to actions
brought to recover benefits under a plan. Springer v. Wal-Mart
Associ ates’ Goup Health Plan, 908 F.2d 897, 899 (11th Cr. 1990);
Mason v. Continental Goup, Inc., 763 F.2d 1219, 1225-27 (1l1th
Cir.1985). Counts asks us to depart fromthis precedent and hol d,
along with several of our sister circuits, that exhaustion is not
required for clains of statutory violation. See Held .

Manuf acturers Hanover Leasing Corp., 912 F.2d 1197, 1205 (10th



Cir.1990); Zipf v. Anerican Tel. & Tel. Co., 799 F.2d 889, 891-94
(3rd Cir.1986); Amaro v. Continental Can Co., 724 F.2d 747, 750-53
(9th Cr.1984); but see Lindemann v. Mbil Ol Corp., 79 F. 3d 647,
650 (7th Cir.1996) (rationale for exhaustion applies equally to
clainms for benefits and clai ns based upon ERISAitself). However,
even if we agreed with Counts' position, this panel |acks the
authority to overrul e prior panel decisions of this court. Bonner
v. City of Pritchard, 661 F.2d 1206, 1209 (11th G r.1981) (en
banc). Under controlling precedent, Counts was required to exhaust
adm nistrative renedies for all of his ERI SA cl ai ns.
I 11. CONCLUSI ON

Counts failed to exhaust his adm nistrative renmedi es before
filing this ERISA action. The district court did not abuse its
discretion in refusing to excuse that failure. Accordingly, we
affirmthe district court's grant of summary judgnent in favor of
AGLA.

AFFI RVED.



