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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 96-8780

D. C. Docket No. 3:94-CR-5

UNITED STATES OF AMERICA,

Plaintiff-Appellee,
versus

GEORGE CONDON, SAMUEL WILLIAM BRAWNER,

Defendants-Appellants.

Appeals from the United States District Court
for the Northern District of Georgia

(January 8, 1998)

Before EDMONDSON and HULL, Circuit Judges, and CLARK, Senior Circuit Judge.



PER CLURZ AM-.

pefemdantsS-appellants  George
Lomndomn amnd Samuel William Brawner
appeal from jury convictions for making
false Statements to the Small BuSimess
AdrminiStratiomn (“SBA™), «mn violatiom of |§
USL. 5 646(a), and conSpiracy to do the
Same. Because mome of Defendants’ iSSues

merdtS reversal, we affirm.
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Imn 1989 befendants became involved in
a real eState deal. pefemdant (omdom
(‘Comndom™) agreed 1o Sell lamd amnd a byilding
to pefemdant Brawmer (Grawmer”), om
which Brawnmer intended to operate a
restaurant. The two were a$$iSted ¢n the
tranSaction by Londom’S attormey, Marc
Acree (“Acree”).

To fimanmce the purchase, Brawmner was
relyimg om a loan — of which §6* would be

guaranteed by the S8A. Inrn the process of



fimalizing the involvement of the S84,
both (omdomn amd Brawmer Sigmed
docyments amnd made certain
represemntations — Some of whith later
turned oyt to be false. The relevant
Statements imduded the amoumnt to be
persomally invested by Brawmer (a dowm
payment and working capital) the amount
actyally pasd to CLomdom a$ a downm
payment, the manmner in which Some of

the fumd$ were 1o be ySed, amd the terms of



repayment on am additional constryction
loanm tloaned to Brawmer by o third party).

AS «t turmed out, Brawmer mever
invested hS owm fumndS «m the reStaurant,
but «nStead borrowed the momey mecesSSary
both 10 acquire and 1o rum the restavrant
— contrary to the representations made
by Brawmer amd (omdon to the 38A. The
reStauranmt Suffered fimaneially amd was
destroyed by fire Soom after «t opemned.

Brawnmner was charged with arsom, making



false  Statements to the S58A (and
conSpiracy), snSuramce frayd, amnd mail
fraud (related to hS tramSmisSion of
documents to the SB8A through the mail).
Londom was tharged only with making falSe
Statements to the SB8A and conSpiracy.
pefemdants were tried together. Both
pefemdants were found guilty of making
false Statements to the SB8A amd of

consSpiracy to defravd the SBA with these



Statements. They appeal thesr convictions
on Several grounds.
Both pefemdants challemge the 4iStrict

court’s jury smsStructiomns for faslure to

'‘Brawner argued om appeal that the
i Strect court erred «m 1S determinatiom
of the amoumt of restitutiomn that Should be
ptm'd by Brawmer. Buf, the faslure 10 rasSe
theS 1SSue sm the daStrict court makes «t am
smproper tasm o thS court. FRIEL .
Verex ASSuramce, Inc, 3 £.34 39, 396 (ith
Cir-1993) tcourt will gemerally not conSider
on appeal SSues mot raissed before the
district court). ThuS, we do mot diSeusS that
SSue. We also fimd Brawnmer’s Sufficiemncy
of the ewvidence tlaim 10 lack merst amd do
not address that ¢SSue «n thiS opinion.

7



indude am inStruction that materiality
wa$ am element of the offense umnder |6
VSL § 6456(a). In addition, (omndom
Challernges the district court’s deciSiom to
9we mo jury snStruction avoyt good fadth
relsamce omn the advice of counsel amd he
challenges the aiStrict court’s (adlure to

Sewer hS trial from 8rawmer’s.



pefemdants argue that the faslyre to
snclude materiality a$ an element urnder
16 VSL. 5 646(a) requires reversal of thesr
convictions for making false Statements
to the 38A. Whether materiality S am
elerment of 1§ US.L.§ 645(a) 'S a question of

law, whith we review de nowvo. See United

States v. tro W13 £.39 176, 178 (ith Lir.

1992).



In United States w. Wells, 17 S.CT. 93

(1992), we believe the Supreme Lourt ha$
effectively guided oS. Enm VWellS, the Court
addressed the ¢SSue of whether 1§ US.L. 5 1014
— prohibiting false Statements made to
federally snSured bamkS - indyded o
materiality element. The Court conclyded
that materiaiity wa$ mno element under
Sectiomn 1014. 1d. at 933

Section 1P containS language

SubStantially Simidar to the lamguage in

0



the Statyte ander‘yn'hg the$ prOSetufn'On, ]

USL. 5 6486(a). Lompare 1§ UVSL. § 1014

Whoever MLagLy_mkMy_fALﬂc
Statement or report . . .

purpose of influenting in any way fhe

action of . . . amy nStitution the
accounts of whith are «nSured by the
Federal peposst EnSurance Corporation
. Shall be . . . impriSomed not more
tharm 3P years . ... (emphaSis added),

with 1§ US.L. § 645(aY:

Whoewer makeS amy Statement

knmowing «t to be falSe, . .. for the
o of infl e

the action of the [Small BuSiness)
AdrminiStration ... Shall be puriShed

.. by smpriSonment for not more
than two years....(emphasSiS added).

I



The language of Section IDI4 played a big
part in the Supreme Lourt’s comciuSion
that materiality wa$ no element for that
Statyte.

N owhere doe$ [Sectiom I1P14] Say that
a material fact must be the Subject
of the (alse Statement or S0 much
as mention materiakity. To the
contrary, 1S terms$ cover ‘amy’
false Statement that meetsS the
other requirements im the Statyte,
amd the term (alse Statement’
carrieS mo gemeral Suggestiom of
snfluential Sn‘gn;f scamce.

Wells, W7 5.Ct. at 937 (footmote omitted)
(citation omitted) (emphaSi$ added). “Nor

have respomdents come cloSe to Showsimg
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that at common law the term (alse
Statement’ acquired amy implication of
materiality that came with it into § |pI4.”
2d. The Court (iniShed by mroting that
Lomgress was fully avle to be cdear whemn
materiality wa$ am element of a crime,
because other Statutory Sectiomns aboyt
falSe StatementS are explicit in their
requirement of materiality. Id. ot 938 ¢
ni See also 1§ USL 5 1631 (prohbiting
Statements umder oath about  “any

material matter which [ome]l doe$ mot

3



believe to be tree™y 18 USL § 9P
(prohibiting “kmowimgly amd wilifdlly
falsif(yimng] ... a material fact)

The Same obServation$ made by the
court im YellS apply to the Statute in thi$
case, 16 VSL. § 646(a). Section 645(a) also
fadds to mention materialkity and
expressly prohibdts “amy’ falSe Statements
made 1o the S8A.

After YellS, we examined amother

Statute for a materiality element. See pe

4



LaStro, |3 £.34 176 (determining whether
materiality S element of 1§ USL. § 10ID).
We decided that Sectiom IPIP also imndudes no
materiality element. Agairn, that
Ssection’S lamguage S Simmddar to  the

lamguage sm Section 64562

$ection |1DIP provides that:
Whoewver, for the purpoSe of

obtaiming any loan ... from amy
persom ... with the intent that Such
loam . . . Shall be offered to or

accepted by the Department of
HouSemg amd Urbam pevelopment for

snSurance . .. or for the purpoSe of
MML&Q_MM,L the action

of Suth Department, makes, passes,
14



Becayse of the Simidlarities amomg 1§
USL. 5 645(a) amnd |1§ USL 85 1DIP and 1D4D,
and in the light of Wells and pe Lastro, we
condude that Section 446(a) does mnot
snclude the element of materiality. So, the
diStrict court’s imStructiom om  the
elements of the offense wasS not

erromedoys.

utters, or publiShes any ngfe»uzat,
k_@QﬁLﬂg_tthQME to be falSe .

Shall be fined . .. or impriSomned .
or both.
1§ US.L. § 101D (emphasis added).
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Lomndomn argues that the district court
erred whem «t fadled to inStruct the jury
about hi'S claim of good-faith relsance on
the adwice of hiS coumsel. We review o
diStrict court’s refuSal to give a requested
wury snStruction for avySe of diseretion.

United States vw. Wescott, 83 £.34 1364, 1367

(ith Cir. 1996). There wa$ mno abuSe of

7



ascretiomn n thiS  cade: no  Such
«nStruction was required.

To ve entitied to a good-faith reliance
snStruction, o defemdanmt musSt Show that (1)
he fully disclosed all material facts 1o peS
attorney, and () he relied in good fadth
on advice given by hS attormey. See

United States v. JohnsSon, 230 £.34 683, 686

WFh Lir.1984) “[Alm inStruction Should not
be gsven if ot lackS evidentiary Support or

'S baSed ¢pom  mere  SuSpicion  or

]



Speculation.” United State$ w. Lindo, 1§ £.34

363, 386 (67Th Lir. 1994) (citation omitted)

Lomdomn fasled to imtroduce ewidemce
that he fully diScloSed all material facts to
heS attormey, Acree, or that he acted imn
9004 (adth reliamce omn the adwice of Acree.
At the trial, medther Comdon mor Brawmer
teStified. ThuS, the omly evidence about the
relationShip vetween the pefendants and
Acree came from the attormey,’s owm

ffol'm ony.
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Lomndom amnd Brawmer came to Acree
for asssStamce with the Sale of CLondon’s
property to Brawmer. Acree had never
before represemted edther Dpefemndant.
Acree told pefemdants that he “did not
handie S8A loans,” had no experience with
the 38A and knew nothing avout S8A loans.
It waS Acree’s underStamding  that
Brawmer — it wa$ @rawner’s 38A loamn —
wa$ dealing with the 38A “directly”’ and

that Acree ‘wa$ not going to be doing the

3P



38A loan”  Acree, howewver, agreed to
repreSemt Comdom, as the Seller, im the Sale
of the lamd. “preparimg the documents
necesbary . . . 1o be able to Sell the
property” to draft “a Sales contract” “to
fimd out who owmed the property,” “to find
out the descriptiomn of the property,” and
the like.

Durimng thi$ representation of London,
Acree wa$ told Somethimg avout the

Defendants dealingS with the $8A. aut,

>3



Acree testified that he was mever 1old that
Lomdom received mome of the SIPO.POP dowm
payment that waS required (the downm
payment wa$ represented to the 38A a$
havimg beemn paidy:.

I velieved that Mr. (omndom had at
the time of the . .. doSing received
SE0.0PP from Samuel Brawmer. 1
also beliewed that Mr. Brawmer had
gotten 310D.POP or thereavouts from
(a] relative, whitch had — part of Jt
had remasmed with Mr. (omdom amd
part of it paid back to Mr. Brawner
(for workimg capital a$ required by
the SBA amd the lemder).

= 2= 8



Acree also testified that he — imn the
presemee of pefemdants — reviewed o
letter from Brawnmer’s lemder to Brawner
" whith «t was writtemn that “Mr. Londomn
had been paid SIPPPPP and he wa$ to
refumd back 800pP to Mr. Brawmer’
Agarm, nobody mentioned to Acree that the
INPP.OPP had not actually beern paid. That
London mever received a dowm payment
and, theS, Brawmer never inveSted — or

put at riSk — hS owm fumndS went to the

3



heart of the miSrepresentations made by
Lomdom to the SBA. The record Shows that
material facts relates to (omndon’s
miSrepresentations were not diSclosed to
Lomndom’s attormey.

Lomdomn haS mever contended that kS
attormney actually told him that the
HNOPOOP misrepresentation wa$ lawfuk
Lomdom SayS he Should be avle to rely om
Acree’s Sslemce om the Subject. Im addition

to S fadkimg to disclose the pertiment

>4



facts 1o Acree, Londomn ha$ (adled to point
S to evidence «m the record which could
Support the idea that reliamce om Acree’s

Selemce was reasonavle amnd in 900d {adth.

Three weak points face S First, «m
tlacming that he relied omn the Silemce of
an expert, Lomdomn mySt have evidenced
that he could reasonably beliewe Acree to be
an expert in the area of 38A finandinyg.

The'S meanms the record meeds 1o Show «* wa$

= 3 4



reasonable for Lomdomn to view Acree a$
Such am expert, evem givemn Acree’s
uncontroverted testimomny that bvoth
pefemdants kmew that Acree did not do S8
loans. Secomd, the record Scarcely Supports
the condusion that Acree’s duty of
representation of London extended to the
58A loam to Brawmer. Amd, (omdon’s
reliamce would have beern omn the lawyer’s
Sclemnce about a Subject which, at best, was

on the periphery of the Scope of he$

6



represemntation. Third, Lomdon doe$ mot
dSpute that he wa$ never paid the
necesSary SIPP.PPP dowm payment, yet, he
wiSheS 1o daim ¢00d faith reliamnce om
advice (or, more correctly, om the lack of
an advisory warning) that lying avout
the$ Sample (act would not be umnlawful. Ve
have Said before that reliamce onm
approving advice about Suth ObwiouS
diShomnesty “‘would dearly be outside of the

‘900d fadth’ promg of the expert adwice

7



defense” Johmson, 230 £.3d at 687 ni.
LonsSidering these points the record will
not Support that Londorn’s reliamce om the
lawyer’s Silemce wa$ reasomnavle amd in

go0d { acth.]

‘Although the diStrict court did mot
«nStruct the jury avout 900d fasth reliamce
on the adwice of coumsSel, the court did
sntlyde am inStruction om ¢o0d faith im
gemneralk ‘(G1ood faith ¢S a complete defense
1o the charges «m the indictment Since good
fasth omn the part of the defemndant 4§
sneonSiStent with «ntent to defraud or
willfulmess . . . > The district court
adequately addressed the comeepts of
willfulness amd good fadth. Imn doSimg
argument, (omdon’S trial attormey

> 2]



“ThuS, Samece the record fadled to Show
adequate ewvidentiary Support for the
inStruction, the d4iStrict court did mot
abysSe +1$ diseretiom im refrasning from
Chargimg the jury om advwice of coumsel”

United States w. Durnin, 633 F.341392, 130

(61h Cir. 198D) (“[Tlhere S mo evidence im

addresSed the pOSSn’bﬂn‘fy that (omdom Mmay
have relied, in 9ood fadth, om Acree’s
Sslemce. “So, the jury esSemtially considered
the defense of ¢ood fadth [reliamce om
adyice of coumnsell amd re;ected st whemn «t
found [Lomdon] guilty” United States w.
Walker, 3.6 £.34 198, P ClIth Lir. 1994).

9




the record that [defendant] either Sought
the advice of counsel, persomally received
advice after (ull diScloSyre, or followed the
advice in good faith’y See al$o Lindo, |18 F.34

at 362

‘Condon argue$ that he did introduce
Sufficient evidence for the smStructiomn. He
points ¢S to Acree’s admisSiomn that he
may have failed (omdomn imn hS duty to
prevemnt Lomndon from engaging «m sllegal
activity. But, thiS condusory tesStimony
does mot Support the comtention that
Acree waS made aware of all material
facts of the tramSactiomn S0 that (ondom
could have «n 9ood faith relied om Acree’s
faslure to Spot amd them to inform London
of the illegality. That Acree now feels badly

3P



Lomndonm clasmS that hS trial Should have
been Severed from Brawmer’s, becayse of
the diSparity sm the charge$ againsSt them:
only Brawnmer wa$ charged with arson-

related offemseS. CLomdom chiefly argues

about what happened doe$ not Show that he
had the duty — givem the Scope of he$
representation —1o0 4o everything posSible
to protect Comdom (rom Lomdom’s owm acts
arnd omi$SionS about the SBA loam. TheS, the
evidence relied upomn by Lomdon doe$ mot
demand an inStruction on ¢good faith
reliamce omn the advice of counsel.

3



that Brawmer’s defemnSe to the arsom
tharges — that other persomS had vetter
motives 1o have Set the ire — prejudiced
Londomn. Ve review the Strict court’s
refuSal to Sever the pefendamts’ trials for

abyse of disecretion. United States w. Lross,

93.8 .34 1930, 1037 (lIith Lir. 199]) (citation

omitted)
Lomdom’S main point S baSed on the
coSing argument by Brawner’s attorne,.

The relevant portiom of that argument

33



Stated that “there’s goimg to be Some
money left over from the inSuramce of the
busldimg burmed dowmn to the groumd, amd
theS momey, I would Sugeest to you,
certasnly ome persom ot could have gone to
¢S Mr. London.” ThiS Statement came in
the middle of a discusSiom of Several other
peErsonsS who could have burmed dowm the
restavrant amd of personS who had a
famamtial Stake n  the reStavrant.

Brawnmer’s counsel continued by Sayinyg,

33



“’rm not Sugeesting —we're not tryimg to
prove that amy particvlar persomn burmned
that reStavramt. We are just trying to
Show you there’s lots of reasomavle doyvt
that Mr. Brawmer did, amd only Mr.
Brawnmer «S om trial for that ...

To ve entitied to Seweramece, amd to
overcome the presumption that jointly
sndicted defemdants be tried together,
London muSt Show actual, compelliing

Pr fj(ldﬂﬁ'o See United quiﬁ_mwgz)

34



940 .39 1413, 1438 (Ith Lir- 199 United

Stat : tillo-v 'a, NP F.ad 494,
498-99 Clth Lir. 1999). Comdom argues that
Suth prejudice cam be foymd in Brawmer’s

dOSa'ng aroqum enf.‘ aut , limm n'fa'ng

‘Condon also argues that he was prejudiced
by the inability to introduce evidence that
he wa$ miSled by Brawner avout the loans.
But in the light of the owerwhelming
evidence againsSt London in ThiS case, the
abSemnce of thiS evidemce canmnot amount
to compelling prejudice.  Much of the
evidence Londom taimed was improperiy
exclyded went to hi'S defensSe that Brawmer
miSled harmm about the comtents of the
documents they both Segned. Some evidence
10 that fact waS admitted byt the district

35



«nStructionS were given about  the
smportance of applying ewvidence of the
arsom charge only to Brawmer. Limiting
«nStruetions of thiS kimd are preSumed to
protect against prejudice in joint trials.

Gonzalez, 94P F.3d at 143.§.

court excluded testimony that Brawmer had
later told people that he «Sed the loam
money ‘to take trips, 1o pay for S wife’s
tustion, [and] to g0 to Georgia football
games”  Nome of thi$ ewidence wa$
exculpatory for (Comdomn, amnd (ondon
presented mo defense that was mutyally
excluSive of Brawnmer’s. ThuS, Severamce
wa$ mnot required. L. 2afiro v. United
States, U3 5.07. 933 (1993).

36




The cautionary instructions given by
the district court m thi$ regard were
adequate. Amd, the trial wa$ 4iStinctly
Separated into two Segments. the portiomn
for the falSeStatement chargeS amd the
portiomn agarnst Brawmer for arson and
madl fravd. At Several points during the
trial, the court explained that ewvidence
admitted for the purpose of prowvimg the
arsomn, or other charge$ pemding only

againsSt Brawmer, wa$ not to be ¢Sed im

37



the comSideratiomn of CLomdom’S guilt or
inmnocence. for example before the arsom
portiom of the trial the court told that jury
that:

Mr. Sam Brawner i$ tharged im
thiS casSe with arsom ... «m additiomn
to the conSpiracy imn making falSe
Statements concerning the SB.A
loan.

On the other hamd, Mr. George
London S charged omly with
consSpiraty 10 make and making
falSe Statements 1o the $.8.A, amd 4
not charged with amy of the arson-
related charges.

N ow, you have already heard and
you are about to hear further
evidence regardimg the arsom-

38



related charges. ThiS ewidemce
admitted Solely against  Mr.
Brawmer amd S mot admatted and
Should mot be comnSidered by you sm
amy respect with regard to Mr.
Lomdomn. Xt S your duty to give
Separate and persoemal
conSideratiomn to the caSe of each
sndividual defemdant.

Wherm you do S0, ,ou Should
analyze what the ewidemnce imn the
case ShowS with respect to that
sndividual defemndant, leaving out of
consSsderatiomn entirely any
ewvidence admitted solely againsSt the
other defemdant.

In thiS casSe, the ewidence of
alleged arsom amd inSuramce frayd
Should mot be comSidered at all for
army purpose against Mr. London.

39



At the trials emd, the district court
further explained the proper «Se of the
evidence of arsom m 1S ury
snStructions.

Inm certaim inStances, evidence
may be admitted only concermning a
particvlar party or omly for a
particular purpoSe amnd not
generally agasnsSt all parties or for
all purposes.

For example, you have heard
SubStantial ewvidence regarding a
fire at the reStavrant involved in
theS case amd the cause of thes fire.
The government contends that Mr.
Brawnmer S responSsble for the$
fire. Mr. Brawmer demie$
respomnsSibality.

49



Mr. Lomdom S mot Lharged wisTh
l'ESpOhS;bﬂ;fy for theS fire. Nome

of the ewidence received concermnimyg

the fire S admiSSible a$ to Mr.

Lomndom amd Should mot be conSidered

by you «m any reSpect im deciding

the charges$ agasmnsSt Mr. London.

These inStructions are good enough, and
the inStructions, along with the
overwhelming evidence against Lomdom,
demonsStrate that no compelling prejudice

was Suffered by Lomdom a$ a reSult of the

joimt trial.
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Because we fimd mo reverSsble errors
«m the trial of edther (omdom or Brawmer,
we affirm their convictions.

AFFFRMED.
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