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PER CURI AM

Plaintiff appeals the district court's grant of summary
judgnment on her claim under the Anericans with Disabilities Act
(" ADA") . Plaintiff argues that the district court erred in
requiring her to produce evidence sufficient to establish atriable
issue on the existence of a reasonable accomodation for her
di sability. W hold that an ADA plaintiff (1) as part of her
burden of production, nust identify an accommpdati on that would
all ow her to performher job duties and (2) as a part of her burden
of proving her case, nust establish that such an acconmodation is
reasonable. As Plaintiff has failed to produce evi dence of such an
accomodation, we affirmthe district court's judgnent.

l.

Plaintiff Lynda WIlis was enployed by Defendant Lever

Brothers in its Carterville plant. Plaintiff initially worked in

the packing area where laundry detergents are packaged for



distribution and sale. In March 1992, Plaintiff reported
experiencing a persistent cough and skin rash. The plant physician
prescribed treatnent, and Plaintiff was placed on restricted duty
tolimt her exposure to the detergent. Wen blood tests reveal ed
that Plaintiff was sensitive to certain enzynes contained in the
detergent, the enployer tenporarily reassigned Plaintiff to an
adm nistrative position in the plant's safety office. Upon
confirmng Plaintiff's sensitivity, the enployer nonitored the air
quality of its warehouse and spare part areas to determ ne where
Plaintiff could safely work.

After determ ning that the spare parts area had reduced | evel s
of enzynmes which it considered to be safe, the enpl oyer reassigned
Plaintiff to the spare parts area. In addition to reassigning
Plaintiff, the enployer (1) directed her to wear a mask when
crossi ng the packing area fl oor (which had rel atively higher |evels
of enzynes), (2) gave her a pass to park her car near a door which
all oned her to avoid the packing area floor, (3) excused her from
perform ng housekeeping audits in areas with greater I|evels of
enzynes, (4) excused her from neetings in higher enzyne areas and
(5) continued to nonitor—as it had since Plaintiff first reported
a persistent cough and skin rash—Plaintiff's pul nonary functions.

In October 1993, Plaintiff began a nedical |eave of absence
for foot surgery—a condition unrelated to this lawsuit. In January
1994, Plaintiff's foot surgeon released her to return to work

wi thout restriction. The next day she notified her enployer that



she had seen another physician, Dr. Edel son,' who advi sed her not
to return to work due to the possibility of enzynme exposure.
Edel son provided to Defendant a letter saying as foll ows:

[Plaintiff] has been exposed to various chemcals in the

wor k environnment at [ Defendant’' plant].... She definitely has
i mmune system abnormalities and | think, she should stop
working at this [ ] plant. There is nowhere within that
buil ding that she woul d be safe.... | reiterate: She should

not be working in that building.

At this point, Plaintiff refused to return to work in the spare
parts area and requested her enployer either (1) to reassign her to
a "safe work area" or (2) to enclose and to air condition the spare
parts area. Defendant then arranged (and paid for) Plaintiff to be
exam ned by a pul nonol ogist, Dr. Duffell.

I n February 1994, Duffell sent Defendant a report in which he
concluded that Plaintiff "was fully capable of continuing to work
in the plant.” Shortly thereafter, Defendant sent Plaintiff a
letter directing her to return to work on her next schedul ed shift
or to be deened to have abandoned her job and to have her
enpl oynent termnated. |In response, Plaintiff had Edel son send a
letter, via facsimle, to Defendant indicating "she is not to cone
into contact with any toxi c chem cal substances.... M suggestion
is that she find sone |l egal way to attain disability because of the
current circunstances.” VWen Plaintiff did not return to work
Def endant term nated her enpl oynent.

Plaintiff brought the present suit alleging a cause of action

'Dr. Edel son practices "environmental medicine." As the
district court noted, quoting Edel son's deposition,
"[e] nvironnmental nedicine is not considered mainstream nedicine
and is not generally accepted as scientifically valid by
"mai nstream nedical conmunity."



under the ADA. After conpleting discovery, the parties filed
conpeting sunmary judgnent notions. The district court granted
Def endant's notion for sunmary judgnent and denied Plaintiff's
nmotion for partial summary judgnment as nmoot. The district court
assuned that Plaintiff was an otherw se qualified individual wth
a disability and then held that no triable issue of material fact
existed on whether Defendant could have nmade reasonable
accommodations for Plaintiff's disability.
.

W review the grant or denial of summary judgnent de novo,
appl yi ng the sanme standard enployed by the district court. Parks
v. Cty of Warner Robins, GA, 43 F.3d 609, 612-613 (11th Cr. 1995).
An "accommodation" is "reasonabl e"—and, therefore, required under
the ADA—enly if it enables the enployee to performthe essentia
functions of her job. 29 CF.R 8 1630.2(0)(ii). Reassignnent to
anot her position is a required accommodation only if there is a
vacant position available for which the enployee is otherw se
qualified. 42 U S . C § 12111(9)(B)

According to Plaintiff, her enployer failed evento attenpt to
make reasonable accommodations for her condition: she says
Def endant neither transferred her nor attenpted to make the spare
parts area safe for her. Plaintiff also says that the district
court erred by placing the burden on her to request a specific
accomodation. Plaintiff says the ADA nerely requires an enpl oyee
to request accommobdati on—as an abstract concept—after which the
enpl oyer becones obligated to enter into a "flexible, interactive

process” involving both the enployer and the enployee. Plaintiff



points us to Beck v. University of Wsconsin Bd. of Regents, 75
F.3d 1130, 1135 (7th Cr.1996) ("[T]he regulations envision an
interactive process that requires participation by both parties:
"[ T] he enployer nust make a reasonable effort to determne the
appropriate accommuodat i on. The appropriate reasonabl e
accommodation is best determ ned through a reasonabl e process t hat
i nvol ves both the enployer and the [enployee] with a disability.'
") (quoting 29 C.F.R 8 1630.2(0)(3) (1995)).
Though the issue of which party has the burden of proposing
a concrete accommodation and establishing that the particular
accomodation is reasonable is one of first inpression for us
other circuits have ruled on the issue. We also note that our
recent opinion in Mdses v. Anerican Nonwovens, Inc., 97 F.3d 446,
448 (11th Cir.1996) (per curiam), though not directly on point,
provi des us with significant guidance in deciding the question.
The D.C. Crcuit, interpreting alnost identical |anguage in
regul ations pronulgated wunder the Rehabilitation Act, has
established the foll owi ng approach to the reasonabl e accommodati on
i ssue:
These cases deal with objective clains that may be tested
t hrough the application of traditional burdens of proof....
[A] plaintiff nust establish that (a) he is handi capped but,
(b) with reasonabl e accommodati on (whi ch he nust descri be), he
is able to performthe "essential functions" of the position
he hol ds or seeks. See 29 CF.R 8§ 1613.702(f); see also id.
§ 1613.704(a), (b). As in the usual case, it would then be up
to the enploying agency to refute that evidence. The burden,
however, remains with the plaintiff to prove his case by a
preponder ance of evidence.
Barth v. Gelb, 2 F.3d 1180, 1186 (D.C. Cr.1993). W agree that
this statenent of an ADA plaintiff's burdens of production and

per suasi on (which tests plaintiff's claim"through the application



of traditional burdens of proof") is the appropriate one.

Even assum ng an enpl oyer has an affirmative obligati on—absent
an enpl oyee' s suggestion for a specific accommobdati on—+0 engage in
the interactive process Plaintiff advocates, we have held that,
where a plaintiff cannot denonstrate "reasonabl e accommodation, "
t he enpl oyer's [ ack of investigation into reasonabl e accommodati on
is uninmportant. Moses v. Anerican Nonwovens, Inc., 97 F.3d 446
448 (11th G r.1996). In Mses, we rejected an enployee's claim
(under the ADA) that his enployer not only failed to nake
reasonable accommodations for his disability, but al so
fail ed—before termnating the enployee's enploynent—even to
consider the available options for accommobdating the disability.
Id. ("[Plaintiff's] primary argunments are that [the enployer]
failed to investigate his condition and fail ed to consi der possible
accomodati ons. ") W acknowl edged that we were troubled by
evi dence that the enployer had failed to i nvesti gate accommodati ng
the plaintiff. Id. ("We are nore troubled by the evidence that
[the enpl oyer] failed to investigate possible accommpdati ons. No
| anguage in the ADA nmandates a preterm nation investigation, but
the EECC advises that "the enployer nust determ ne whether a
reasonabl e accommodation would ... elimnate' the direct threat.
29 CF.R § 1630.2(r), 1630.9, Interp. GCuidance.") W determ ned,
however, that the ADA provides no cause of action for "failure to
i nvesti gate" possible accommobdations, and that:

W are persuaded that [the enployer's] failure to
investigate did not relieve [plaintiff] of his burden of
produci ng probative evidence that reasonabl e accomvodati ons
were avail abl e. A contrary holding would nean that an

enpl oyee has an ADA cause even though there was no possible
way for the enployer to acconmodate the enpl oyee's disability.



Stated differently: An enployer would be liable for not
i nvestigating even though an investigation would have been
fruitless. W are confident that although the ADA does not
mandate a preterm nation investigation, the possibility of an
ADA lawsuit wll, as a matter of practice, conpel nost
enployers to undertake such an investigation before
term nating a di sabl ed enpl oyee.

To the extent that the Seventh Circuit's Beck opinion can be
interpreted (as Plaintiff says) torequire an "interactive process"
such that an enployer can be held liable nerely for failing to
engage in the process itself (regardl ess of whether a "reasonabl e
accommodation” could in reality have been nmade for the enpl oyee),
Moses holds otherwise. And, to the extent that Beck can be
interpreted as requiring that the "interactive process" envisi oned
inthe regulations carry over to a plaintiff's burden of production
incourt (thus, relieving the plaintiff-enployee of her "burden of
produci ng evi dence t hat reasonabl e accommodati ons were avail abl e"),
Moses hol ds ot herw se.

We al so do not believe an approach as punitive in nature as
Plaintiff's view of an "interactive process” requirenment conports
wi th the basic goal of the ADA, which we understand to be renedi al
in nature—ensuring that those wth disabilities can fully
participate in all aspects of society, including the workplace.
See e.g. 42 U.S.C. 8§ 12101(a)(8) ("[T]lhe Nation's proper goals
regarding individuals with disabilities are to assure equality of
opportunity, full participation, independent |iving, and economc
self-sufficiency for suchindividuals;....") The ADA, as far as we
are aware, is not intended to punish enployers for behaving

callously if, in fact, no accomodation for the enployee's



di sability could reasonably have been nade.

We know that some courts have required the plaintiff (as part
of her initial burden of production) to introduce evidence of the
exi stence of an accommodati on, but have conbi ned the questions of
(a) whether the accommobdation is reasonabl e and (b) whether it wll
i npose an undue hardship on the enployer into one question. Then
t he burden of proof (or the "burden of nonpersuasion”) on the one
guestion has been put on the defendant-enpl oyer. See e.g.
Bor kowski v. Valley Cent. School Dist., 63 F.3d 131, 138 (2d
Cr.1995) ("[I]n practice neeting the burden of nonpersuasion on
t he reasonabl eness of the accommbdati on and denonstrating that the
acconmodat i on i nposes an undue hardshi p anmount to the sane thing.")
(interpreting regul ati ons promnul gat ed pur suant to t he
Rehabilitation Act). Such an approach confuses an el enment of the
plaintiff's case (reasonable accommpdation) with an affirmative
def ense (undue burden) and effectively relieves the plaintiff of
her obligation to prove her case. See 42 U S.C. 8§ 12112(b) ("As
used in subsection (a) of this section, the term "discrimnate'
includes—.. (5)(A) not making reasonable acconmodations to the
known physical or nental limtations of an otherwi se qualified
individual with a disability who is an applicant or enployee,
unl ess such covered entity can denonstrate that the accommbdati on
woul d i npose an undue hardship on the operation of the business of
such covered entity; ...")

We doubt that, in providing for a private right of action to
enforce the rights created by the ADA, Congress intended such a

departure fromthe traditional rules and norns of litigation. This



doubt is especially strong where an established body of «civil
rights jurisprudence (which enployed conventional burdens of
production and proof for plaintiffs and defendants) existed, and
Congress expressly relied on existing civil right laws in creating
the pertinent private right of action. See generally 42 U S.C. 8§
12117(a) ("The powers, renedies, and procedures set forth in
sections 2000e-4, 2000e-5, 2000e-6, 2000e-8, and 2000e-9 of this
title shall be the powers, renedi es, and procedures this subchapter
provides to the Conmm ssion, to the Attorney GCeneral, or to any
person alleging discrimnation on the basis of disability in
violation of any provision of this chapter, or regulations
pronmul gated wunder section 12116 of this title, concerning
enpl oynent."). See also St. Mary's Honor Center v. Hicks, 509 U S
502, 506-07, 113 S. C. 2742, 2747, 125 L.Ed.2d 407 (1993) ("It is
inmportant to note, however, that although the MDonnell-Dougl as
presunption shifts the burden of production to the defendant,
"[t]he ultimate burden of persuading the trier of fact that the
defendant intentionally discrimnated against remains at all tines
with the plaintiff.' ") (quoting Texas Dept. of Conmunity Affairs
v. Burdine, 450 U.S. 248, 253, 101 S.Ct. 1089, 1093, 67 L. Ed. 2d 207
(1981)).

That the evidence probative of the issue of whether an
accommodation for the enployee is reasonable will often be sim | ar
(or identical) to the evidence probative of the issue of whether a
resul ting hardship for the enployer is undue, does not change the
fact that establishing that a reasonabl e accommodati on exists is a

part of an ADA plaintiff's case, whereas undue hardship is an



affirmati ve defense to be pled and proven by an ADA def endant.?
Turning to the evidence before the district court in this
case, Plaintiff presented no conpetent evidence that any
alternative position existed (vacant or otherw se)—+egardl ess of
whet her she was qualified for it. |In fact, Plaintiff's physician
indicated that "[t]here is nowhere within that building that she
woul d be safe.” The only evidence Plaintiff offered that a vacant
position existed at all was a hearsay statenent, contained in her
affidavit, that she ran into a "tenporary service girl" who
informed her that "she was hired into the vacant office position
[Plaintiff] had [tenporarily] had [in the plant's safety office]
after [Defendant] had termnated nme." The district court struck
the statenment as inadm ssible hearsay, and Plaintiff does not
appeal this evidentiary ruling. The district court also pointed
out that Plaintiff's own testinony contradicted her claimthat such
a position would have acconmpdated her condition. Al so, the
affidavit does not show that the vacancy (if there was a vacancy)
exi sted when Plaintiff was |et go.
As for Plaintiff's claimthat it would have been a reasonabl e

accommpdation for Defendant to enclose and to air-condition the

*These two issues are not exactly the same: the question of
whet her an accommodation i s reasonable (though it nust be
determined within a given set of specific facts) is nore of a
"generalized" inquiry than the question of whether an
acconmodat i on causes a "hardship" on the particul ar enpl oyer that
is undue. See Barth, 2 F.3d at 1187 ("As a general matter, a
reasonabl e accommodation i s one enpl oying a nmethod of
acconmodation that is reasonable in the run of cases, whereas the
undue hardship inquiry focuses on the hardshi ps i nposed by the
plaintiff's preferred accommodation in the context of the
particul ar agency's operations."”) (interpreting Rehabilitation
Act regul ations) (enphasis in original) (citations omtted).



spare parts area, she testified, in her deposition, that she "stil
[ woul d] have been exposed to powder"™ and that no way existed that
she "could work in the spares departnent and not be exposed to
enzynes." She submitted no evidence to contradict her testinony
(or that of her doctor) on this point.

Plaintiff says that, as an enpl oyee, she was in no positionto
know what specific accommopdati ons were avail abl e or how reasonabl e
they were. Watever may be said of her "burden"” as an enpl oyee in
the day-to-day workplace seeking an accommodation for her
condition, Plaintiff-—as a litigant bringing an ADA action-has
failed to produce evidence (after the conpletion of discovery) of
the existence of any "accommodation"” at all, "reasonable" or
ot herw se.

Plaintiff also says that she was subjected to a
discrimnatory termnation in that she was discharged in
retaliation for requesting an accomodation or for seeking to file
for worker's conpensation benefits. The district court held that
Def endant had articulated a legitinmate, nonretaliatory reason for
the discharge—Plaintiff refused to report to work—and that her
failure to present evidence that Defendant's proffered reason was
pretextual requires summary judgnent. See e.g. Jackson v. Veterans
Adm n., 22 F.3d 277, 279 (11th Cr.1994) ("one who does not cone to
work cannot perform any of his job functions, essential or
ot herwi se") (quotation marks and citation omtted).

Plaintiff seeks to distinguish Jackson by pointing out that
the disability involved there resulted in the enpl oyee bei ng absent

fromthe office in an unpredi ctable way. Plaintiff also says that



Defendant's failure in this case to provide her with worker's
conpensation forns (despite three requests to do so) and the fact
that she sought such benefits shortly before being term nated,
raises a triable issue of fact. Assum ng for the sake of argunent
that Defendant's failure to provide such fornms does raise atriable
issue in the first instance (that is, assumng that Plaintiff has
met her burden of comng forward with evidence to raise an
inference of retaliation), Plaintiff fails to offer evidence to
raise an inference that Defendant's offered explanation for the
termnation (Plaintiff refused to come to work) was nere pretext.

When an enployee refuses to show up for work after being
informed that her failure to do so will result in the |oss of her
j ob, the enployer has presented a valid, nonretaliatory reason for
term nating that enployee. 1d. at 278 ("The [enpl oyer] does not
di spute that [the enployee] perfornms these tasks satisfactorily
when he is at work. ... [The enpl oyee's] presence on a routine
basis is also an essential elenent of the job that he has failed to
satisfy.") (enphasis in original).

AFFI RVED.,



