PUBLI SH

IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 96-8362

D. C. Docket No. CV193-033-DHB

BOARDMAN PETROLEUM INC. d.b.a
Red & Jack G| Conmpany,

Pl aintiff,
Count er - Def endant ,
Appel | ee,
Ver sus

FEDERATED MUTUAL | NSURANCE

COVPANY,
Def endant,
Count er - d ai nant,
Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Georgia

(July 29, 1997)

Bef ore HATCHETT, Chief Judge, ANDERSON, Circuit Judge, and LAY,
Senior Circuit Judge.

PER CURI AM

" Honorabl e Donald P. Lay, Senior U.S. Circuit Judge for the
Eighth Grcuit, sitting by designation.



PER CURI AM

CERTI FI CATI ON FROM THE UNI TED STATES COURT OF APPEALS FOR
THE ELEVENTH CI RCU T TO THE SUPREME COURT OF GEORG A PURSUANT TO
ARTI CLE VI, SECTION VI, PARAGRAPH IV OF THE GEORG A CONSTI TUTI ON.
TO THE SUPREME COURT OF GEORG A AND I TS HONORABLE JUSTI CES:

It appears to the United States Court of Appeals for the
El eventh Circuit that this case involves questions of CGeorgia | aw
that will determ ne the outcone of the case for the parties. It
al so appears to this court and the parties that no controlling
precedent of the Suprenme Court of Ceorgia or any other Georgia
court answers these questions, and that the answers are
intertwned with inportant matters of Georgia public policy. W
therefore certify the foll ow ng questions to Georgia' s highest
court for resolution. See OC. GA 8§ 15-2-9 (1990); Ga. Sup. C
R 37.°

FACTS

This case arises out of a dispute over whether an insurer is
contractually liable for clean-up costs and defense expenses
incurred as a result of underground petrol eum contam nation at an
Augusta, Ceorgia gas station.

From 1955 to 1986, the appellee, Boardman Petroleum Inc.
(Boardman), |eased and operated a gas station (the Smle Station)

in the Daniel Village Shopping Center |ocated in Augusta,

! Customarily, we request the parties to submt a proposed

statenment of facts and certificate of issues for decision before
certifying a case. In view of the substantial agreement between
the parties as to the issues to be decided in this case, we depart
from the wusual practice and certify based on the materials
currently before us.



Georgia. During the years the station operated, Boardman used
under ground storage tank systens to store and di spense petrol eum
products. Wen Boardman closed the Smle Station in 1986, it had
t he underground storage tanks renmoved fromthe site. At that
time it does not appear that the tanks were | eaking or had
conprom sed integrity. In 1988, however, an environnenta

consul tant di scovered petrol eum contam nation at the Smle
Station site during an assessnent on behalf of a potential site
buyer. The discovery of contam nation eventually led to a

lawsuit (the PGC Associates |awsuit) against Boardman in |ate

1990. The PGC Associates |awsuit all eged, anong other things,

that one of the Smle Station tanks | eaked petrol eum products and
ot her hazardous chem cals that contam nated the site, groundwater
and possi bl e surrounding third-party owned property.

I n February 1991, Boardman presented the PGC Associ ates

awsuit to its insurer, Federated Miutual I|nsurance Conpany
(Federated), the appellant in this case.” In April 1991,

Feder at ed accepted defense of the PGC Associates |lawsuit under a

reservation of rights. Federated then filed a declaratory
judgnment action in the United States District Court for the
Southern District of Georgia to determne if coverage existed for

the claimarising fromthe PGC Associates |lawsuit. Federated

ultimately dism ssed its declaratory judgnent action w thout

2 Boardman al so notified another insurer, but that insurer’s

l[iability is not at issue in this case.
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prejudice in Decenber 1992, follow ng the dism ssal w thout

prejudi ce of the PGC Associates |awsuit.

During the pendency of the PGC Associates | awsuit, Boardman

and its insurers perfornmed extensive environmental testing at the
Smle Station site. This testing indicated that significant
groundwat er contam nation existed in and around the tank bed that
formerly housed Boardman’ s underground storage tanks. 1In
accordance with Georgia law, in Cctober 1992, Boardman notified
the Georgia Departnent of Natural Resources (DNR) about the
results of the testing. In response, DNR w ote Boardman on
February 3, 1993, and ordered Boardnman to begin corrective action
measures to renove the petrol eumcontam nation fromthe Smle
Station site, and to submt additional information regarding the
potential inpact on surroundi ng properties. Boardman pronptly
notified Federated and sought defense and indemnification, but
Federated refused to agree. Federated then added the insurance
coverage di spute surrounding the Smle Station to a declaratory
j udgnment action pendi ng between the parties regardi ng anot her gas
station site. Boardman and Federated ultimately settled the
pendi ng clainms regarding the other site, leaving for litigation
only issues relating to the extent of Boardman’s coverage under
general liability and unbrella insurance policies for the Smle
Station site.

Federated issued the general liability policies in dispute
bet ween 1977 and 1985, to cover the Smle Station in cases

i nvol ving property damage to third parties. |In addition to the



third-party policies, Federated issued first-party policies to
Boardman as part of a special “Petro-Pac Special Milti-Peril”
coverage option. Federated al so issued unbrella policies to
Boardman, providing excess third-party coverage above the Petro-
Pac third-party policy Ilimts. The Petro-Pac third-party
policies contained the foll owm ng coverage provisions:

The Conpany will pay on behalf of the insured all suns

whi ch the insured shall becone legally obligated to pay

as danages because of:

A bodily injury or
B. property danmage

to which this insurance applies, caused by an
occurrence . :

"Cccurrence' nmeans an accident, including continuous or
repeat ed exposure to conditions, which results in
bodily injury or property damage neither expected nor

i ntended fromthe standpoint of the insured.

"Property Damage' neans (1) physical injury to or

destruction of tangible property which occurs during

the policy period, including the |oss or use thereof at

any tinme resulting therefrom or (2) |loss of use of

tangi bl e property which has not been physically injured

or destroyed provided such | oss of use is caused by an

occurrence during the policy period.

Boardman interprets these provisions to nean that coverage
is triggered when property danmage occurs within the policy period
even if the property damage is not discovered within the policy
period. Federated interprets these provisions to nmean that
coverage is triggered only when property damage occurs and is

di scovered within the policy period. Boardman calls its



interpretation an “exposure” trigger of coverage rule. Federated
calls its interpretation a “manifestation” trigger of coverage
rule. Both parties agree that the interpretation issue is
subject to Ceorgia | aw canons of contract interpretation.

The third-party policies also contain provisions indicating
t hat i nsurance coverage does not apply “to property danage to .

(1) property owned or occupied by or rented to the insured[.]”
As di scussed below, the parties differ markedly on the rel evance
of the so-called “owned or rented” coverage exclusion provision
in this case: Boardman contends the coverage excl usion provision
does not apply, Federated contends it does. Again, both parties
agree that the interpretation of the coverage exclusion provision
turns on Georgia | aw.

In any event, Boardnman eventually arranged to renove 300
gal l ons of free product gasoline and 440 gall ons of gasoline
contam nated water fromthe subsurface groundwater at the Smle
Station site. Based upon the fact that the contam nation was
removed and no | onger appeared to threaten mgration onto other
property, DNR issued a “no further action” letter on February 17,
1996. DNR s letter stated in part:

Based on the current requirenents of the Georgia

Under ground Storage Tank Act and the Georgia Rules for

Under gr ound Storage Tank Managenent (GUST Rul es) and on

the final Certification of Conpletion, the Georgia

Environnental Protection Division (EPD) has determ ned

that no further corrective action is required for free

product renoval and that no additional groundwater

nmonitoring is necessary for the subject site, at this

tine.

However, this site could be subject to further
corrective action in the future if mandated through
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nore stringent state or federal statutory or regul atory
changes, or if drinking water systens are identified or
installed within three mles of the site, or if surface
wat er bodi es are inpacted by the dissolved contam nant
plume, or if additional soil contam nation and/or free
product on groundwater are identified as originating
fromthis site.

On cross-notions for summary judgnent, the United States
District Court for the Southern District of Georgia adopted

Boardman’s view on both the trigger of coverage issue and the

“owned or rented” coverage exclusion issue. See Boardman

Petroleum Inc. v. Federated Mutual Insurance Co., 926 F. Supp.

1566 (S.D. Ga. 1995). The district court noted that the trigger
of coverage issue presents “an inportant matter of a state’'s
public policy” and noted that the Suprene Court of Georgia could
not accept certification froma district court. 926 F. Supp. at
1577 n.2. The district court then proceeded to apply Ceorgia
principles of contract construction and found that an “exposure”
trigger applied, i.e., that coverage is triggered when property
damage occurs within the policy period even if not discovered
within the policy period. 926 F. Supp. at 1578.

Turning to the “owned or rented” coverage exclusion issue,
the district court concluded that the coverage excl usion
provi sion did not apply, based on reasoning it applied in

Cl aussen v. Aetna Cas. & Sur. Co., 754 F. Supp. 1576 (S.D. Ga.

1990), a case interpreting a simlar coverage exclusion provision
under Florida law. Following the entry of the district court’s
final order, Federated filed this tinely appeal.

CONTENTI ONS



Federated contends that the only trigger of coverage rule
that conports with a conmon sense understandi ng of the policies
at issue here and gives effect to all policy terns is a
“mani festation” trigger of coverage rule. Federated naintains
that an “exposure” trigger of coverage rule provides no workable
principle for determ ning when liability under a policy arises.
More particularly, Federated contends that the “exposure” trigger
of coverage rule will lead to a factual and scientific norass as
parties litigate to determ ne when exposure actually happened.
Federated argues that the alternative, “manifestation” trigger of
coverage rule is workabl e because it inposes occurrence-based

liability only at the time the conplaining party suffers tangible

damage due to discovery of contam nation. In addition, Federated
contends that the only Georgia case on point -- a trial court
decision -- chose the “manifestation” trigger of coverage rule,

and urges the court to follow the Fourth Grcuit’s decision in

Maz v. Canadian Universal Ins. Co. Ltd., 804 F.2d 1325 (4th Cr

1986), in applying a “mani festation” trigger of coverage rule to
the type of policy involved in this case.

Wth respect to the “owned or rented” coverage excl usion
i ssue, Federated contends the third-party coverage at issue here
contains a clear exclusion for danmage to property whi ch Boardman
owned or rented, and Boardman purchased first-party coverage in
recognition of this exclusion. Federated argues that the
contam nation in this case was limted to the soil and

groundwat er under the Smle Station -- both Boardman' s property



under Ceorgia law -- and that no contam nation ever |left the
Smle Station and affected neighboring third-party property, or
posed a genuine threat to third-party property. As a result,
Federated contends, the coverage exclusion provision applied in
this case based on the factors set forth in the C aussen
decision. In addition, Federated questions whether the O aussen
factors should be relied upon at all to determ ne the
applicability of an “owned or rented” coverage excl usion
provi si on.

Boardman contends the district court properly adopted the
“exposure” trigger of coverage rule, as the policies at issue
only require that damage “occur” during the policy period.

Boar dman argues that the district court’s ruling conports with
the plain neaning of the policy terns and that the restrictive
trigger of coverage position Federated urges turns an occurrence-
based policy into a clains made or di scovery-based policy.
Boardman al so contends that the district court ruled correctly
even if the policy terns are “vague,” as Ceorgia | aw requires
that anbiguity be interpreted in favor of the insured. |In
addi ti on, Boardman contends the district court’s decision is in
accordance with Eleventh Circuit decisions applying the | aw of
Georgia, Florida and Al abama, all of which have rejected the
“mani festation” trigger of coverage rule for conprehensive
general liabilities policies. Boardman argues that the

“mani festation” trigger of coverage rule is based on a “w thering

theory” that the overwhelmng majority of courts have rejected.



Finally, Boardman al so maintains that Federated' s reliance on a
one paragraph conclusory order froma Ceorgia trial court, is
m spl aced, as the “manifestation” trigger of coverage rule
adopted in that case did not preclude coverage to the insured.
Wth respect to the “owned or rented” coverage excl usion,
Boardman contends the district court’s ruling is correct because
Boardman is not seeking to collect for damage to its own
property, but is seeking indemification for the cost of the DNR
ordered clean-up to prevent the spread of contam nation
Boar dman points to cases fromthe Sixth and Seventh Circuits
hol di ng that “owned or rented” coverage exclusion provisions do

not apply in such contexts. See Anderson Devel opnent Co. V.

Traveler’s Indemity Co., 49 F.3d 1128 (6th Cr. 1995); Patz v.

St. Paul Fire & Marine Ins. Co., 15 F.3d 699 (7th Gr. 1994).

Boardman al so notes that under Georgia | aw, Federated, not
Boardman, has the burden of showi ng that the factual situation at

i ssue here falls within the exclusion. See Welch v. Prof’l 1Ins.

Corp., 231 S.E.2d 103 (Ga. 1976). Boardman further notes that
exclusions are to be strictly construed against the insurer.
Boardman al so argues that Federated failed to neet its
burden here for several reasons in addition to the one cited
above. First, Boardman contends that Federated distorts the
scope of Boardman’s first-party coverage, using it as both a
sword and a shield: suggesting in its brief that the first party-
coverage regul ates the property danage invol ved here, but

mai ntaining in correspondence to Boardman that the coverage does
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not extend to the type of damage involved here. Second, Boardnman
contends that Federated presented no evidence to support its
contention that the petrol eum contam nation at issue here did not
t hreaten damage to third-party property.

Finally, Boardman inplicitly argues that (O aussen delineates
the appropriate factors to consi der when evaluating an “owned or
rented” coverage excl usion.

QUESTI ONS TO BE CERTI FI ED

We certify the follow ng questions:

1. WHAT | S THE APPROPRI ATE TRI GGER OF COVERAGE
UNDER GENERAL LI ABI LI TY PCLI CI ES SUCH AS THE
ONES AT I SSUE IN THI S CASE?

2. DCES AN “OMNED OR RENTED" COVERAGE EXCLUSI ON
I N GENERAL LI ABILITY POLICIES SUCH AS THE
ONES AT | SSUE BAR COVERAGE OF ALL OR A
PORTI ON OF AN I NSURED S CLAI M5 FOR
| NDEWNI FI CATI ON FOR THE COST OF A STATE
ORDERED CONTAM NATI ON CLEAN- UP VWHEN THAT
CLEAN- UP | NVOLVES SO L AND GROUNDWATER
CONTAM NATI ON WHI CH HAS NOT YET DAMAGED
SURROUNDI NG SO L AND/ OR GROUNDWATER?

Qur statenment of the questions is intended as a guide and is
not meant to restrict the inquiry of the Supreme Court of

Georgi a.

The particul ar phrasing used in the certified question
is not to restrict the Suprene Court’s consideration of
t he problens involved and the issues as the Suprene
Court perceives themto be in its analysis of the
record certified in this case. This |atitude extends
to the Suprene Court’s restatenent of the issue or

i ssues and the manner in which the answers are to be

gi ven, whether as a conprehensive whole or in

subordi nate or even contingent parts.

Martinez v. Rodriguez, 394 F.2d 156, 159 n.6 (5th Cr. 1968).

The clerk of this court shall transmt this certificate, as well
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as the briefs and record filed with the court, to the Suprene
Court of Georgia. In addition, the clerk shall transmt copies
of the certificate to the attorneys for the parties.

QUESTI ONS CERTI FI ED.
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