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KRAVI TCH, Circuit Judge:

Oficials of the State of Ceorgia appeal the grant of a
prelimnary injunction against enforcenent of OC GA § 21-5-35
to prohibit a menber of the General Assenbly from accepting
contributions for a canmpaign for federal office while the General
Assenbly is in session. The court (Judge Hill dissenting)
affirnms the district court's grant of the prelimnary injunction,
concluding that the Georgia statute is preenpted by the Federal

El ecti on Canpai gn Act.

l.

Doug Teper is a nenber of the Georgia CGeneral Assenbly who
is contenplating a canpaign for federal office; Teper's co-
plaintiffs are potential contributors to his federal canpaign
As a nenber of the General Assenbly, Teper is precluded by a
provi sion of the CGeorgia Ethics in Governnment Act, OC G A 8§ 21-
5-35, from accepting canpaign contributions during any
| egi sl ati ve session. The nost recent session of the General
Assenbly began on January 8, 1996, and ran through the begi nning

of April.* Teper asserts that had he been barred from accepting

'"The General Assenbly session ended after oral argunent in
this case but before this opinion had issued. Adjournnent of the
CGeneral Assenbly session did not render the case noot, however
The Suprenme Court has recognized that often in cases chall engi ng
rul es governing elections there is not sufficient tinme between
the filing of the conplaint and the election to obtain judicial
resol ution of the controversy before the election. Consequently,
the Court has all owed such challenges to proceed under the
"capabl e of repetition yet evading review' exception to the
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contributions for his federal canpaign until the end of the
sessi on, he woul d have been seriously di sadvantaged relative to
ot her federal candidates who are not state officials. Indeed, he
m ght have been faced with the dilema of resigning fromstate
office or foregoing his federal canpaign

Teper contends that 8 21-5-35 is preenpted by federal
canpai gn finance |aws, which place no such prohibition on the
timng of canpaign contributions. |In particular, the Federal
El ecti on Canpaign Act ("FECA"), 2 U.S.C. 8§ 431 et seq., includes
a preenption provision, which states that "[t] he provisions of

this Act, and of rules prescribed under this Act, supersede and

noot ness doctrine. See Norman v. Reed, 112 S. C. 698, 704-05
(1992); First Nat'l Bank of Boston v. Bellotti, 98 S. C. 1407,
1414-15 (1978); Moore v. Qgilvie, 89 S. C. 1493, 1494 (1969);
see also Anerican Civil Liberties Union v. Florida Bar, 999 F.2d
1486, 1496-97 (11th Cir. 1993).

Thi s exception applies under two conditions: "(1) the
chal | enged action was in its duration too short to be fully
l[itigated prior to its cessation or expiration, and (2) there was
a reasonabl e expectation that the sane conpl ai ning party woul d be
subject to the sane action again." Winstein v. Bradford, 96 S.
Ct. 347, 348 (1975) (per curiam; see also News-Journal Corp. V.
Foxman, 939 F.2d 1499, 1507 (11th Gr. 1991). Application of the
"capabl e of repetition yet avoiding review' exception is
particularly appropriate in cases |like Teper's presenting "as
applied" challenges to state | aw, because "[t]he construction of
the statute, an understanding of its operation, and possible
constitutional limts on its application, will have the effect of
sinmplifying future chall enges, thus increasing the |likelihood
that tinely filed cases can be adjudicated before an election is
held." Storer v. Brown, 94 S. C. 1274, 1282-83 n.8 (1974).

G ven that our decision in this expedited appeal has conme too
|ate for the current |egislative session, because Teper hinself
certainly could desire to accept canpaign contributions during a
future session, and in view of the inportance of this issue and
its possible bearing on other simlarly situated state el ected
of fi cehol ders, this case is not nooted just because the General
Assenbly recently has adj ourned.




preenpt any provision of State law with respect to election to
Federal office." 2 U S.C. § 453,

On January 2, 1996, Teper filed a notion in district court
requesting a prelimnary injunction prohibiting CGeorgia state
officials ("the State") fromenforcing 8 21-5-35 as it applies to
candi dates for federal office. The district court, after
concl udi ng that Teper had standing to challenge the state
statute, determ ned that Teper had a substantial |ikelihood of
success on the nerits of his claimthat 8§ 21-5-35 was preenpted
by FECA and regul ati ons pronul gated by the Federal El ection
Conmi ssion ("FEC') under the Act.? Consequently, the district
court prelimnarily enjoined enforcenent of 8§ 21-5-35 as it

relates to federal elections.?

The sol e issue on appeal is whether Teper has a substanti al

’l'n addition to the winning preenption claim Teper argued
to the district court that enforcenment of 8 21-5-35 violated the
First Amendnent and the Equal Protection Cause. The district
court did not reach these clains, and they are not before this
court on appeal.

®'n order to warrant the grant of a prelinminary injunction,
a plaintiff has the burden of proving four factors: (1) a
substantial |ikelihood of success on the nerits; (2) a
substantial threat of irreparable injury in the injunction were
not granted; (3) that the threatened injury to the plaintiff
out wei ghs the harm an i njunction nmay cause the defendant; and (4)
that granting the injunction would not disserve the public
interest. See, e.qg., Church v. Gty of Huntsville, 30 F.3d 1332,
1342 (11th Gr. 1994). The district court found that Teper had
est abl i shed the second, third, and fourth of these factors before
proceeding to focus on the first.

4



i kel i hood of success on the nerits of his claimthat OC G A 8§
21-5-35 is preenpted by FECA and FEC regul ations. The district
court, in granting Teper a prelimnary injunction, concluded that
OC. GA 8 21-5-35, as applied to federal candidates, falls
within the scope of FECA' s preenption provision. W reviewthe
ultimate decision of whether to grant a prelimnary injunction
for abuse of discretion, but we review de novo determ nations of

| aw made by the district court en route. Haitian Refugee Cir.

Inc. v. Baker, 953 F.2d 1498, 1505 (11th Cr.), cert. denied, 112

S. C. 1245 (1992). The interpretation and application of a
federal statute raises an issue of |law, subject to plenary

review. See, e.d., United States v. MLlLeod, 53 F.3d 322, 324

(11th Cir. 1995).

Preenption doctrine is rooted in the Supremacy C ause and
grows fromthe prem se that when state |aw conflicts or
interferes with federal law, state |aw nust give way. See, e.d.

CSX Transp., Inc. v. Easterwod, 113 S. C. 1732, 1737 (1993);

Cpollone v. Liggett Goup, Inc., 112 S. . 2608, 2617 (1992).

Federal i sm concerns counsel that state | aw should not be found
preenpted unless that is "the clear and manifest purpose of

Congress.” Rice v. Santa Fe Elevator Corp., 67 S. C. 1146, 1152

(1947). "Cdear and mani fest"” does not necessarily nean
"express," however, and Congress's intent to preenpt can be
inplied fromthe structure and purpose of a statute even if it is

not unanbi guously stated in the text. Jones v. Rath Packing Co.,




97 S. Ct. 1305, 1309 (1977).

The Suprene Court has identified three categories of
preenption: (1) "express," where Congress "define[s] explicitly
the extent to which its enactnents pre-enpt state |law, " English
v. General Elec. Co., 110 S. CG. 2270, 2275 (1990); (2) "field,"

in which Congress regulates a field so pervasively, or federal

| aw touches on a field inplicating such a dom nant federal
interest, that an intent for federal law to occupy the field
exclusively may be inferred; (3) "conflict," where state and
federal |law actually conflict, so that it is inpossible for a
party sinultaneously to conply with both, or state |aw "stands as
an obstacle to the acconplishnment and execution of the ful

pur poses and objectives of Congress,” Hones v. Davidowitz, 61 S

Ct. 399, 404 (1941). See English, 110 S. C. at 2275.

Preenption of any type "fundanentally is a question of
congressional intent." 1d.

In order to decide the preenptive effect of FECA on O C G A
8§ 21-5-35, we nust juxtapose the state and federal | aws,
demarcate their respective scopes, and evaluate the extent to
which they are in tension.

OC.GA 8 21-5-35(a) provides, "No nenber of the Cenera
Assenbly or that nenber's canpaign conmittee or a public officer
el ected statew de or canpaign conmttee of such public officer
shall accept a contribution during a |legislative session.” A

"contribution" is defined to include "a gift, subscription,



menber shi p, |oan, forgiveness of debt, advance or deposit of
noney or anything of value conveyed or transferred for the
pur pose of influencing the nomnation for election or election of
any person for office.” "Ofice" is understood to include
federal offices.

The Attorney Ceneral of Ceorgia has described the purpose of
the statute as foll ows:

It is clear that the CGeneral Assenbly intended O C G A
8§ 21-5-35 to prevent even the appearance of inpropriety
by its nenbers or certain state officers in accepting
contributions during a period where legislation is
pendi ng and there could be a perception that any

| egi slative action could be influenced by the giving of
a canpaign contribution. This strong statenent by the
CGeneral Assenbly is consistent with its desire that
public officials not be influenced in the performance
of their duties by inproper "political contributions.™
See OC.GA 8 16-10-2 (bribery prohibited); see also
State v. Agan, 259 Ga. 541 (1989), cert. denied, 494

U S. 1057 (1990).

Op. Att'y Gen. WI5-27. The State simlarly describes § 21-5-35
as "reqgulat[ing] the actions of state officials in order to
preserve the public's faith in the integrity of the politica
system"™ Br. of Appellants at 10. No one disputes that 8§ 21-5-
35 woul d have the effect of precluding nenbers of the General
Assenbly from accepting contributions for federal canpaigns while
the Assenbly is in session.

Nor does anyone dispute the well established "constitutional

power of Congress to regulate federal elections.”™ Buckley v.

Valeo, 96 S. C. 612, 632 (1976). The Federal El ection Canpaign
Act of 1971 (as anended), 2 U S.C. § 431 et seq., creates an



intricate federal statutory schene governing canpaign
contributions and expenditures related to federal elections.*
Various FECA provisions detail the structure of political
commttees, inpose reporting requirenents, enpower and design the
FEC, place |limtations on the anounts of canpaign contributions
and expendi tures by individuals and corporations, and restrict

t he use of such funds.

FECA was anended in 1974 to include a preenption provision,
whi ch states that "[t]he provisions of this Act, and of rules
prescri bed under this Act, supersede and preenpt any provisions
of state law with respect to election to Federal office.” 2
U S.C. 8 453. The current 8 453 replaced a prior provision that
i ncluded a savings clause, expressly preserving state | aws,
except where conpliance with state law would result in a
vi ol ati on of FECA or woul d prohibit conduct permtted by FECA
See Federal Election Canpaign Act of 1971, Pub. L. No. 92-225,
1972 US.CC A NN (86 Stat.) 23 (anended by Federal El ection
Canpai gn Act Anendnents of 1974, Pub. L. No. 93-443, 1974

‘I'n Buckley, 96 S. &. 612, the Supreme Court upheld FECA's
contribution limtations, record-keeping and disclosure
requi rements, and provisions for public financing of Presidential
el ections and conventions; however, the Court also held that
certain expenditure limtations under the Act were in violation
of the First Amendment and that the exercise of admnistrative
and enforcenent powers del egated to the FEC was unconstitutional
because of the way the Conmttee nmenbers were appointed. FECA
was anmended in 1976 to reconstitute the FECto allowit to
exercise its full powers under the Act constitutionally. See
infra note 7. Oherw se, Buckley's effect on FECA is of no
consequence for the present case.
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US CCAN (88 Stat.) 1469). The House Conmittee that drafted
the current provision intended "to nmake certain that the Federal
law is construed to occupy the field with respect to elections to
Federal office and that the Federal law wll be the sole
aut hority under which such elections will be regulated.” HR
Rep. No. 1239, 93d Cong., 2d Sess. 10 (1974).

"When Congress ... has included in the enacted | egislation a
provision explicitly addressing [preenption], and when that
provi sion provides a 'reliable indiciumof congressional intent
with respect to state authority, there is no need to infer
congressional intent to pre-enpt state laws fromthe substantive
provisions' of the legislation.” G pollone, 112 S. C. at 2616
(citations omtted). The express |anguage of the broadly worded
FECA preenption provision, illumnated by the |egislative
hi story, may be sufficiently clear to preenpt OC. G A § 21-5-35
whi ch could readily be understood as a "state law with respect to
election to Federal office.” Likewise, this court could
determ ne that FECA has "occupied the field" of regulation of
federal elections and that the CGeorgia statute has i nperm ssibly
strayed into this field.?

| have no doubt that the purpose of the state lawis, as the

Attorney Ceneral and State assert, to prevent the appearance of

°In this case, express preenption via the FECA preenption
clause and field preenption are no different in practice. The
FECA preenption clause neans that FECA occupies the field "with
respect to election to federal office.” 2 U S.C. § 453. The
only real issue is the effective reach of this phrase.
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inpropriety--bribery, to be precise--that nmay arise when state

| egi sl ators accept canpaign contributions during the period of
time when they are actually legislating. To be sure, the Georgia
Ethics in Government Act is an adm rable exanple of self-

regul ation by incunbent state legislators, and it is not
specifically directed toward federal elections. Nonetheless, it
is the effect of the state law that matters in determ ning
preenption, not its intent or purpose. Under the Supremacy
Clause, state law that in effect substantially inpedes or
frustrates federal regulation, or trespasses on a field occupied
by federal |law, nust yield, no matter how adm rable or unrel ated

t he purpose of that law. See Gade v. National Solid Waste

Managenent Ass'n, 112 S. C. 2374, 2386-87 ("In assessing the

i npact of a state |aw on the federal schene, we have refused to

rely solely on the legislature's professed purpose and have

| ooked as well to the effects of the law. "); _Felder v. Casey, 108
S. C. 2302, 2306 (1988) ("'[T]he relative inportance to the
State of its owmn lawis not material when there is a conflict
with a valid federal law,' for 'any state | aw, however clearly
within a State's acknow edged power, which interferes with or is

contrary to federal law, nust yield.'") (quoting Free v.Bland, 82

S. C. 1089, 1092 (1962)); Napier v. Atlantic Coast Line RR

Co., 47 S. C. 207, 209-10 (1926) (preenption depends not on
whet her federal and state laws "are ained at distinct and

different evils" but whether they "operate upon the sane
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obj ect").

In this case, the effect of OC GA 8§ 21-5-35 is to place a
[imtation on Teper's fundraising for his federal canpaign. It
woul d be possible to conclude, therefore, that the state | aw
operates "with respect to election to Federal office,"” and thus
falls within FECA' s express preenption provision, 2 U S.C. 8§
453.° QO her courts have found express FECA preenption of state
| aws that are no nore, or not nuch nore, intrusive of federa

regul ation. See Bunning v. Commonweal th of Kentucky, 42 F.3d

1008 (6th Cr. 1994) (holding that § 453 preenpts state | aw
purporting to regulate poll conducted by U S. Congressman's
federal election commttee to test the effectiveness of
advertising conducted during a federal canpaign); Wber v.

Heaney, 995 F.2d 872, 875 (8th G r. 1993) (concluding that,
"under every plausible reading of § 453," state |aw establishing
system of public funding for U S. Congressional candidates "falls
squarely within the boundaries of the preenpted domain"). And
cases in which preenption was not found invariably involve state
| aws that are nore tangential to the regul ation of federal

el ections. See Karl Rove & Co. v. Thornburgh, 39 F.3d 1273 (5th

Cr. 1994) (federal candidate's personal, contractual liability
for costs of direct mail fundraising services during his canpaign

not preenpted); Stern v. General Elec. Co., 924 F.2d 472 (2d Gr

1991) (state law clains of corporate waste based on corporation's

® ndeed, this is Judge Carnes's concl usion.
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contributions to federal political canpaigns not preenpted);

Reeder v. Kansas City Bd. of Police Comrs, 733 F.2d 543 (8th

Cir. 1984) (ban on political contributions by city police
department enpl oyees not preenpted). | hesitate, however, to
conclude summarily that the preenptive scope of 8 453 is so
unamnbi guous as to evince a "clear and manifest purpose of
Congress,"” Rice, 67 S. C. at 1152, to enconpass state |l aws such
as 8§ 21-5-35. Because further, and nore definitive, evidence of
Congress's intent is provided by the FEC s interpretation of
FECA- - and because 8 453 incorporates by reference "rul es
prescri bed under” FECA--1 think it appropriate to take the
agency's view into account before finally resolving the issue.
The 1974 anendnents to FECA created the FEC and "vest[ed] in
it primary and substantial responsibility for admnistering and
enforcing the Act," delegating to the agency "extensive
rul emaki ng and adj udi cative powers."” Buckley, 96 S. C. at 677-

78; see also FEC v. Denocratic Senatorial Canpaign Comm, 102 S.

Ct. 38, 45 (1981)." The FEC is authorized to prescribe rules and
regul ations to carry out the provisions of FEC, 2 U.S.C. 8§

438(a)(8), and to give, upon request, advisory opinions

‘I'n response to Buckley, the 1976 amendnments to FECA
reconstituted the FEC to allow the agency constitutionally to
exercise its delegated duties and powers under the Act. See S.
Rep. No. 677, 94th Cong., 2d Sess. 1, 1-4 (1976), reprinted in
1976 U.S.C.C A N 929, 929-32. The FEC was restructured as an
i ndependent executive branch agency, conprised of six
conmi ssioners to be appointed by the President with the advice
and consent of the Senate. No nore than three of the
conmi ssioners may be affiliated with the sanme political party.
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concerning the application of FECA, 2 U S.C. 88 437d(7), 437f.
Exercising this del egated authority, the FEC has pronul gated
regul ati ons and i ssued a nunber of advisory opinions interpreting
and applying FECA to determne its preenptive effect on state
law. Wth respect to the type of regul ation inposed by O C G A
8§ 21-5-35, the FEC s interpretation of FECA is unanbi guous: such
state | aws are preenpted.

A 1977 FEC regul ation specifies that "Federal |aw supersedes
state law concerning ... [l]imtation on contributions and
expendi tures regardi ng Federal candi dates and politi cal
commttees.” 11 CF. R § 108.7(b)(3). Interpreting this
regul ation, the district court plausibly determ ned that,
according to the ternms of the regulation, OC G A § 21-5-35
woul d be preenpted, for "[a] restriction on when a potenti al
candi date may accept contributions is sinply another type of
[imtation.” The regulation also enunerates the foll ow ng areas
in which state law is not preenpted: "(1) [m anner of qualifying
as a candidate or political party organization; (2) [d]ates and
pl aces of election; (3) [v]oter registration; (4) [p]rohibition
of false registration, voting fraud, theft of ballots, and
simlar offenses; or (4) [c]andidate's personal financial
di sclosure.” 11 C.F.R 8 108.7(c). Although, as the State
enphasi zes, the regulation allows states to |legislate
"[p]lrohibition[s] of false registration, voting fraud, theft of

ballots, and simlar offenses,” 8 21-5-35 is not about voting

13



fraud. The Georgia statute operates against fraud at the |evel
of governance, as in bribery of a state |egislator through
canpai gn donations, not at the level of registering to vote and
casting ballots (which the state is free to regulate). Thus, |
aminclined to agree with the district court that the gloss this
FEC regul ati on places on the FECA preenption provision could be a
sufficient basis for inferring Congress's intent to preenpt the
CGeorgia | aw.?®

Any residual anbiguity as to the FEC s understandi ng of the
preenptive effect of FECA on the Georgia statute is conclusively
resol ved by FEC advi sory opinions. The FEC consistently has
expressed the opinion that FECA preenpts state statutes limting
the tinme frame during which federal candi dates nmay accept
canpai gn contributions. See Op. FEC 1994-2 (advising that FECA
preenpts a M nnesota statute barring | obbyists fromcontributing
to a candidate during a regular session of the state
| egi sl ature); Op. FEC 1993-25 (advising that FECA preenpts a
W sconsin statute restricting the time period during which
| obbyi sts can contribute to candidates); Op. FEC 1992-43

(advi sing that FECA preenpts a Washington statute barring state

8FECA details the requisite procedures FEC nust follow in
prescribing regul ations. The FEC nust submit a proposed
regul ati on and an acconpanying statenent to both the House and
the Senate; if neither disapproves the proposed regulation within
thirty days, the FEC may issue it. 2 U S.C. § 438(d). W note
t hat Congress has seen and not disapproved 11 C F.R § 108.7,
t hus suggesting that the regulation is not inconsistent with
Congressional intent. See Wber, 995 F.2d at 876-77.
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officials fromaccepting canpai gn contributions during

| egislative sessions). |In fact, Teper hinself wote to the FEC

i n Novenber 1995 requesting an advi sory opinion on the
constitutionality of OC GA 8 21-5-43. In areply letter dated
Decenber 5, 1995, the Associate Ceneral Counsel of the FEC wrote
that a formal advisory opinion was unnecessary because FEC
regul ati ons and previous advisory opinions nmade clear that the
Ceorgia | aw was preenpted. Subsequently, after the district
court's decision in this case, the FEC did address § 21-5-35 in a
formal advisory opinion,® reiterating that the Georgia statute
was preenpted by FECA. See Op. FEC 1995-48. The advi sory

opi nion noted the district court decision in this case and

concl uded, "Under the broad preenptive powers of [FECA], only
Federal law could limt the time during which a contribution may
be made to the Federal election canpaign of a State legislator."”
Id.

Thus, even if the FECA preenption provision is not
sufficiently determnate on its face to preempt OC G A 8§ 21-5-
35, the FEC s unanbi guous understanding is that FECA preenpts the
state statute. The pressing question at this point, therefore,
is to what extent this court should defer to the FEC s
interpretation of FECA. Although this court could, of course,

accept the FEC s interpretation sinply as persuasive authority,

°This formal opinion was issued in response to an inquiry by
anot her, nore persistent, nenber of the Georgia CGeneral Assenbly
runni ng for Congress.
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in fact I believe that we are obliged to take the FEC s
interpretation as nore than nerely convincing.

The Suprene Court has instructed, "Wen Congress, through
express delegation or the introduction of an interpretive gap in
the statutory structure, has del egated policy-making authority to
an adm ni strative agency, the extent of judicial review of the

agency's policy determnations is limted." Pauley v. BethEnerqgy

Mnes, Inc., 111 S. C. 2524, 2534 (1991). This |anguage

reflects the general principle established in the | andmark case

of Chevron U.S.A ., Inc. v. National Resources Defense Council,

Inc., 104 S. C. 2778 (1984), that if a statute is "silent or
anbi guous with respect to the specific issue” in question, courts
shoul d accept "reasonable" adm nistrative interpretations. See
id. at 2782.

The FEC, in particular, is "precisely the type of agency to
whi ch deference should presunptively be afforded.” FEC v.

Denocratic Senatorial Canmpaign Comm, 102 S. C. at 45; see also

Oloski v. FEC, 795 F.2d 156, 164 (D.C. Gr. 1986) (allow ng the

FEC s interpretation of FECA "considerable deference"). This is
not only because of the extensive responsibility and discretion
in adm ni stering FECA expressly vested in the FEC by Congress,
but also in light of the fact that "the Conm ssion is inherently
bipartisan ... and it nust decide issues charged with the
dynam cs of party politics, often under the pressure of an

i npending election.” 1d.; see also Commobn Cause v. FEC, 842 F.2d
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436, 448 (D.C. Gr. 1988) (judicial deference particularly
appropriate in the context of FECA, which explicitly relies on
the bipartisan Comm ssion as its primary enforcer). Deference to
FEC interpretations of FECA is appropriate not only for rules but
al so for advisory opinions, given the FEC s express statutory
responsibility for issuing advisory opinions concerning the

application of FECA. 2 U S.C. 88 437d, 437f. See FEC v.

Col orado Republican Fed. Canpaign Comm, 59 F.3d 1015, 1021 (10th

Cir. 1995) (deferring to FEC interpretive advisory opinions),
cert. granted, 116 S. C. 689 (1996); FEC v. Ted Hal ey

Congressional Comm, 852 F.2d 1111, 1115 (9th Gr. 1988) (FEC

interpretation of FECA through regul ati ons and advi sory opi ni ons
"entitled to due deference and is to be accepted by the court

unl ess denonstrably irrational or clearly contrary to the plain
meani ng of the statute"); Oloski, 795 F.2d at 164 (FEC
interpretation of FECA should be given deference because FEC s
statutory responsibility to issue advisory opinions "inplies that
Congress intended the Comm ssion to fill in gaps left in the
statute and to resolve any anbiguities in the statutory

| anguage") . *°

“The fact that the multiple FEC advisory opinions
interpreting FECA to preenpt state regulations of the timng of
canpai gn contri butions have been consistent further mlitates in
favor of deference. See, e.q., Wagner Seed Co. v. Bush, 946 F.2d
918, 921-22 (D.C. Cir. 1991) (in the course of concluding that
EPA interpretation issued via decision letter entitled to
deference, noting that interpretation was given "in order to
resol ve an inportant and recurring matter before it," and that
"agency has applied this interpretation consistently"), cert.

17



There is, however, one further tw st to Chevron deference:
it may not be obvious that this court's obligation to defer to
FEC interpretati ons of FECA attaches even when those
interpretations address the scope of preenption of state |aw by
federal regulation. | recognize that the |law my be unsettled in

general as to the application of Chevron to an agency's

determ nation of its own jurisdiction. See generally Cass R
Sunstein, Law and Adm nistration After Chevron, 90 Colum L. Rev.
2071, 2097-2101 (1990). |Indeed, there is an inherent tension
bet ween Chevron deference, which only obtains where a statute is
"silent or anbiguous,” Chevron, 104 S. C. at 2782, and
preenption doctrine, which maintains that state law wll not be
preenpted unless that is "the clear and manifest purpose of
Congress," Rice, 67 S. C. at 1152. So, to say that a court
shoul d defer to an agency's determ nation that state lawis
preenpted is seem ngly paradoxical: the agency would conmand

def erence under Chevron only if the federal statute were

anbi guous; but if the federal statute were anbi guous, then
Congress's intent to preenpt seem ngly would not be "clear and
mani fest." Furthernore, although separation of powers (or
institutional conpetence) concerns m ght counsel in favor of

courts' deferring to agencies in the resolution of anbi guous

denied, 112 S. C. 1584 (1992).
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questions of statutory interpretation,

countervailing
federalismconcerns offset this rationale for Chevron deference
in preenption cases. Although federal agencies are nore
denocratically accountable than courts, state legislatures are
arguably yet nore politically accountable. In the abstract,
then, it is not at all clear that a state's view that a federa
statute does not preenpt state |aw should give way to a federa
agency's view that the statute does preenpt.

Fortunately, | need not conpletely untangle this knotty
i ssue of jurisprudence in order to conclude that the FEC s

interpretation of FECA is entitled to deference in this case. In

City of New York v. FCC, a unaninous Court clarified the | aw

sufficiently to settle the issue before us:

It has | ong been recognized that many of the

“"The Chevron Court articulated this rationale in passages
such as this:

Judges are not experts in the field, and are not
part of either political branch of the Governnent.

When a chall enge to an agency construction of a
statutory provision, fairly conceptualized, really
centers on the wi sdom of the agency's policy, rather
than whether it is a reasonable choice within a gap
| eft open by Congress, the challenge nust fail. In
such a case, federal judges--who have no constituency--
have a duty to respect legitimte policy choices nmade
by those who do. The responsibilities for assessing
t he wi sdom of such policy choices and resolving the
struggl e between conpeting views of the public interest
are not judicial ones: "Qur Constitution vests such
responsibilities in the political branches.” TVA v.
Hll, 98 S. C. 2279, 2302 (1978).

104 S. C. at 2793.
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responsibilities conferred on federal agencies involve
a broad grant of authority to reconcile conflicting
policies. \Were this is true, the Court has cautioned
that even in the area of pre-enption, if the agency's
choice to pre-enpt "represents a reasonabl e
accommodation of conflicting policies that were
commtted to the agency's care by the statute, we
shoul d not disturb it unless it appears fromthe
statute or its legislative history that the
acconmodation is not one that Congress would have
sanctioned. "

108 S. C. 1637, 1642 (1988) (quoting United States v. Shiner, 81

S. C. 1554, 1560 (1961), and citing Capital Cties Cable, Inc.

v. Crisp, 104 S. C. 2694, 2700 (1984)). An agency like the FEC,
to which Congress has del egated broad discretion in interpreting
and adm nistering a conplex federal regulatory reginme, is

entitled to significant latitude when acting within its statutory
authority, even in its decisions as to the scope of preenption of

state law. See also Fidelity Fed. Savings & Loan Ass'n v. de |la

Cuesta, 102 S. . 3014, 3022-23 (1982). But cf. Louisiana Pub.

Serv. Commin v. FCC, 106 S. C. 1890 (1986) (overturning agency

preenption determ nation w thout mention of Chevron deference).
In other words, even if a statute is on its face anbi guous,
Congress's intent to preenpt may be clear when the admi nistrative
agency expressly responsible for interpreting and inplenenting
the statute has clarified it.

Finally, the State has failed to construct a conpelling
argunent that the FEC s interpretation of the preenptive effect
of FECA is unreasonable or inconsistent with Congressional

intent. To the contrary, | find the FEC s interpretation
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per suasi ve and corroborative of nmy own (and the district court's)
under st andi ng of the scope of the FECA preenption provision.
Thus, even if the FECA preenption provision, read in light of the
pur poses and structure of the Act, is not adequately clear to
preenpt the CGeorgia statute expressly, FEC s interpretation of
the statute settles the matter. | conclude that OC. G A § 21-5-
35, as applied to candidates for federal office, is preenpted.
Thus, the district court correctly decided that Teper has a
substantial |ikelihood of success on the nerits.

The district court's grant of a prelimnary injunction is

AFFI RVED.,
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