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D strict Judge.
Bef ore BI RCH, BLACK and CARNES, Circuit Judges.

CARNES, Circuit Judge:

Gary and Vicky Lewis appeal the district court's grant of
sunmary judgnent in favor of Brunsw ck Corporation ("Brunsw ck") on
the Lew ses' state common | aw negligence, product liability, and
fraudul ent m srepresentation clains. The Lew ses sued Brunswi ck to
recover damages for the death of their daughter, who died after she
fell or was thrown from a boat and then struck by a Brunsw ck
engi ne propeller. According to the Lew ses, the Brunsw ck engi ne
involved in their daughter's death was defective because it |acked
a propeller guard. Upon Brunswi ck's notion for sumrmary judgment,
the district court held that the Lew ses' clains were preenpted by
t he Federal Boat Safety Act, 46 U S.C. 88 4301-4311 ("the FBSA" or
"the Act"). W affirm

In Part | of this opinion, we describe the facts and the

procedural history of this case. We describe the standard of

reviewin Part Il, and we outline the Act and its regul atory schene



inPart I1l. In Part IV, we recount the actions taken by the Coast
Guard regardi ng propell er guards. W then sunmarize the positions
of the parties in Part V of the opinion. 1In Part VI, we describe
in general terns how state | aw nay be preenpted. W then proceed
to consider, in Parts VIl and VIII of the opinion, whether the
Lew ses' clains are preenpted by the Act.

As we will explainin Part VII, the preenption clause and the
savings clause in the Act provide contradictory indications of
congressional intent relating to whether the Lew ses' clains are
expressly preenpted. Because the text of the FBSA does not provide
a clear manifestation of intent to preenpt the clains, we cannot
hol d that they are expressly preenpted. On the other hand, due to
the conflict between the preenption clause and t he savi ngs cl ause,
we cannot hold that those clainms are expressly saved from
preenption either. Consequently, our resolution of the question of
preenption in this case turns on whether the Lewi ses' clains are
inpliedly preenpted by the Act. W hold that they are, because
those clains conflict with the Coast Guard's position that
propel | er guards should not be required.

| . FACTS AND PROCEDURAL HI STORY

On June 6, 1993, Kathryn Lewis was spending the day with her
boyfriend's famly in a boat on Strom Thurnond Lake in Georgia.
Wil e the boat was pulling Kathryn's boyfriend on an inner tube,
the driver made a right-hand turn. Kathryn fell or was thrown from
the left side of the boat. Once in the water, Kathryn was struck
repeatedly in the head and body by the propeller of an engine

desi gned and manuf actured by Brunswi ck. The engine did not have a



propeller guard. Kathryn died instantly.

The Lewi ses filed suit against Brunswick in Georgia state
court, alleging that the lack of a propeller guard made the
Brunswi ck engine a defective product. They also claim that
Brunswi ck commtted negligence by failing to install a propeller
guard on the engine. The Lewi ses' third clai mavers that Brunsw ck
attenpted to suppress the production of propeller guards by third
persons and exagger ated t he performance di fferences bet ween guar ded
engi nes and unguarded engines to discourage governnent agencies
from adopting a safety standard requiring propeller guards.

Brunswi ck removed this case to federal district court on
di versity grounds and noved for summary judgnent. In its sunmary
judgnment notion, Brunswick contended that all of the Lew ses’
clainms were preenpted by the FBSA. The district court agreed and
granted summary judgnent in favor of Brunsw ck. The Lew ses
appeal .

1. STANDARD OF REVI EW

We apply the sane | egal standards in our preenption analysis
that the district court was required to apply inits order granting
sunmary judgnent; therefore, we review the district court's
deci sion de novo. E.g., Southern Solvents, Inc. v. New Hanpshire
Ins. Co., 91 F.3d 102, 104 (11th G r. 1996).

I11. THE FEDERAL BOAT SAFETY ACT

The FBSA was enacted in 1971 in part "to inprove boating
safety by requiring manufacturers to provide safer boats and
boati ng equipnment to the public through conpliance with safety

standards to be pronul gated by the Secretary of the Departnent in



which the Coast Guard is operating—presently the Secretary of
Transportation.” P.L. 92-75, Federal Boat Safety Act of 1971
S.Rep. No. 92-248, reprinted in 1971 U S.C.C A N 1333 To
i npl enent that goal, the Act grants authority to the Secretary of
Transportation to prescribe regul ati ons establishing m ni numsafety
standards for recreational boats. See 46 U.S.C. § 4302 (West
Supp. 1995). The Secretary of Transportation has delegated
rul emaki ng authority under the FBSA to the United States Coast
Quard. See 49 CF.R § 1.46(n)(1) (1996).

The FBSA requires the Coast Guard to foll ow certain guidelines
and procedures when pronulgating a regulation under 46 U S . C. 8§
4302. For instance, the Coast Guard nust consider certain
avai |l able data and "the extent to which the regulations wll
contribute to recreational vessel safety.” 46 U S. CA 8
4302(c)(1)-(2) (West Supp.1995). The Coast Guard may not establish
regul ati ons conpelling substantial alterations of existing boats
and associated equipnment wunless conpliance would "avoid a
substantial risk of personal injury to the public." 46 U S.C A 8§
4302(c) (3) (West Supp. 1995). Before pronul gating a regul ation, the
Coast Guard is required to consult with the Nati onal Boating Safety
Advisory Council ("the Advisory Council"™) on the need for
regulation. 46 U S.C. 8 4302(c)(4).

| V. COAST GUARD CONSI DERATI ON OF A PROPELLER GUARD REGULATI ON

In 1988, the Coast Guard directed the Advisory Council to
exam ne the feasibility and potential safety advantages and safety
di sadvant ages of propeller guards. In response, the Advisory

Council appointed a Propeller Guard Subcommttee "to consider



review and assess available data concerning the nature and
i nci dence of recreational boating accidents in which persons inthe
wat er are struck by propellers.” National Boating Safety Advisory
Council, Report of the Propeller Guard Subcommttee 1 (1989)
("Report"). The Advisory Council also asked the Subconmttee to
consi der whether "the Coast Guard [shoul d] nove towards a federa
requi renent for sonme formof propeller guard.” I1d. at Appendi x A

The Advisory Council Subcommttee held hearings on three
occasions and received information froma variety of individuals
and groups interested in the topic of propeller guards. See id. at
2-4. One of the matters on which the Subconmttee received
information was propeller guard litigation, and the Subconmttee
devoted a section of its report to the topic. Id. at 4. That
section states that, at the tinme of the hearings, propeller guard
advocates were petitioning federal and state | egi sl ators to nandate
propel l er qguards. According to the Subconmttee Report, a
legislative or admnistrative mandate "would necessarily be
predi cated on the feasibility of guards and establish prima facie
manufacturer liability in having failed to provide theni;
therefore, feasibility was an inportant question before the
Subconmittee. 1d. at 5. The report al so discusses the theories of
ltability that were being asserted by propeller guard victins and
t he defenses used by manufacturers. Id. at 4-5. | mredi ately
followi ng that discussion, the report notes that "[m anufacturers
are opposed to mandatory propeller guards.” 1d. at 5.

The Subcomm ttee al so consi dered the techni cal i ssues posed by

propeller guards. After reviewing the available scientific data



and testinony, the Subconm ttee found that propeller guards affect
boat operation adversely at speeds greater than 10 m | es per hour.
ld. at 21. Further, the Subconm ttee found that propeller guards
would not increase overall safety, because they increase the
chances of contact between a blunt object and a person in the
water. 1d. at 20-21. The Subcomm ttee Report states:

Injuries/fatalities caused by underwater inpacts result from
a person comng into contact with the propeller or any part of
the propulsion wunit (i.e., lower wunit, skeg, torpedo,
anti-ventilation plate, etc.) and even the boat itself.
Currently reported accidents make it obvious that all such
conmponents are involved in the total picture, and that the
propeller itself is the sole factor in only a mnority of
I mpacts. The devel opnent and wuse of devices such as
"propel |l er guards' can, therefore, be counter-productive and
can create new hazards of equal or greater consequence....
Al t hough the controversy which currently surrounds the issue
of propeller guarding is, by its very nature, highly enotional
and has attracted a great deal of publicity, there are no
indications that there is a generic or universal solution
currently avail abl e or foreseeable in the future. The boating
public nust not be msled into thinking there is a "safe"
device which would elimnate or significantly reduce such
injuries or fatalities.

ld. at 23-24. The report also states that:
boats and notors should be designed to incorporate
technologically feasible safety features to avoid or m nim ze
t he consequences of inexperienced or negligent operation,
wi thout at the sane tine (a) creating sone other hazard, (b)
materially interfering with normal operations, or (c) being at
econoni ¢ costs disproportionate to the particular risk.
Proponents assert that propeller guard technol ogy and/ or
availability nmeets the foregoing criteria and that guards
shoul d not be mandated. The Subconm ttee does not agree...
Id. at 20. In its conclusion, the Advisory Council Subcommittee
Report recomends that "[t]he U S. Coast Guard should take no
regul atory action to require propeller guards.” Id. at 24.
The Subcommittee presented its report to the entire Advisory

Counci |, which accepted the report and adopted t he recomendati ons



of the Subcomm ttee. Mnutes of the 44th Meeting of the National
Boating Safety Advisory Council 19 (Nov. 6-7, 1989). The Advisory
Council then forwarded the report and recomrendati ons to the Coast
Guard. The Coast Guard adopted each of the Advisory Council's
recommendati ons, giving explanations of the Coast Guard's position
on each matter. See Letter from Robert T. Nelson, Rear Admral
U. S. Coast Guard, Chief, Ofice of Navigation, Safety and Wt er way
Services to A Newell Garden, Chairman, National Boating Safety
Advi sory Council (Feb. 1, 1990). The Coast Guard's position on
propel l er guards, which is set out in that letter, is as follows:
The regulatory process is very structured and stringent
regarding justification. Available propeller guard accident
data do not support inposition of a regulation requiring
propel l er guards on notorboats. Regul atory action is also
limted by the many questions about whether a universally
acceptable propeller guard is available or technically
feasible in all nodes of boat operation. Additionally, the
guestion of retrofitting mllions of boats would certainly be
a maj or econom ¢ consi derati on.
The Coast CGuard will continue to collect and anal yze data for
changes and trends; and will pronote increased/inproved
accident reporting as addressed in recommendation 2. The
Coast CGuard will also review and retain any information made
avai | abl e regardi ng devel opnent and testing of new propeller
guard devices or other information on the state of the art.
ld. at 1.
V. POSI TIONS OF THE PARTI ES
The Lew ses contend that the FBSA does not expressly or
inpliedly preenpt state law tort clains based on the absence of a
propel l er guard on a boat engine. According to the Lew ses, commopn
| aw cl ai s are expressly saved frompreenption by the Act's savi ngs
clause. Furthernore, the Lew ses argue, the Act does not preenpt
any state law, regulation, or clains until the Coast Guard issues

a formal regulation on the matter. There being no regul ation on



propel l er guards, the Lew ses assert they may proceed with their
case.

I n response, Brunsw ck argues that the FBSA expressly preenpts
any state regulation, including regulation through comon |aw
clainms, that conflicts with a Coast Guard regul ati on or regul atory
posi tion. Brunswi ck contends that the Coast Guard has nade a
regul atory decision that propeller guards cannot be required. For
t hat reason, Brunswi ck says, the Lewi ses' clains are expressly
preenpted by the Act. Furthernore, even if the Lewi ses' clains are
not expressly preenpted, Brunsw ck argues that the clains conflict
wi th the Coast Guard's position that propeller guards shoul d not be
required. For that reason, Brunswi ck contends, the clains are
preenpted by inplication.

VI . AN OVERVI EW OF PREEMPTI ON DOCTRI NE

Any state lawthat conflicts with federal |lawis preenpted by
the federal lawand is without effect under the Supremacy C ause of
the Constitution. Cipollone v. Liggett Goup, Inc., 505 U S. 504,
516, 112 S. C. 2608, 2617, 120 L.Ed.2d 407 (1992). State
regul ati on established under the historic police powers of the
states is not superseded by federal |aw unless preenption is the
cl ear and manifest purpose of Congress. | d. Accordingly, the
intent of Congress is the touchstone of preenption analysis. See
id.

Congressional intent to preenpt state | aw may be reveal ed in
several ways: (1) "express preenption,” in which Congress defines
explicitly the extent to which its enactnents preenpt state |aw

(2) "field preenmption,” in which state law is preenpted because



Congress has regulated a field so pervasively, or federal |aw
touches on a field inplicating such a dom nant federal interest,
that an intent for federal lawto occupy the field exclusively may
be inferred; and (3) "conflict preenption,” in which state lawis
preenpted by inplication because state and federal |aw actually
conflict, so that it is inpossible to conply with both, or state
| aw "stands as an obstacle to the acconplishnent and execution of
the full purposes and objectives of Congress.” Teper v. Mller, 82
F.3d 989, 993 (11th Cir.1996) (citations omtted).

By including an express preenption clause in the FBSA
Congress has denonstrated its intent that the Act preenpt at | east
sone state law. See 46 U.S.C. § 4306. Therefore, the issue in
this case i s not whet her Congress intended for the FBSA to have any
preenptive effect, but the intended scope of preenpti on—+the extent
to which the FBSA preenpts state | aw. See Medtronic, Inc. v. Lohr,
--- UuS ----, ----, 116 S. . 2240, 2250, 135 L.Ed.2d 700 (1996).
In areas traditionally regul ated by the states through their police
powers, we apply a presunption in favor of a narrowinterpretation
of an express preenption clause. Id. at ----, 116 S.C. at 2250.

VI 1. EXPRESS PREEMPTI ON
Brunswi ck contends that the Lewi ses' clains fall within the
scope of the FBSA s express preenption clause, which provides:
Unless permtted by the Secretary under section 4305 of this
title, a State or a political subdivision of a State may not
establish, continue in effect, or enforce a |l aw or regul ation
establishing a recreational vessel or associated equi pnment
per formance or ot her safety standard or inposing a requirenent
for associated equi pnent (except insofar as the State or
political subdivision may, in the absence of the Secretary's
di sapproval, regulate the carrying or use of marine safety

articles to neet uni quely hazardous conditions or
circunstances within the State) that is not identical to a



regul ati on prescribed under section 4302 of this title.

46 U.S.C. A 8 4306 (West Supp.1995). According to Brunswi ck, the
Lewi ses' clainms, if successful, would result in a regulation
i nposi ng a propel |l er guard requirenent. That regul ati on woul d not
be identical to—+n fact, it would be in conflict w th—+the Coast
Guard's position that propeller guards should not be required. In
Brunswi ck's view, the Coast Guard's position is equivalent to a
"regul ation prescribed under section 4302," which preenpts state
aw. Follow ng this reasoning, Brunsw ck argues that the Lew ses

clainms are preenpted by the express ternms of the FBSA preenption
cl ause.

In response, the Lew ses contend that the phrase "law or
regul ati on" does not reach common | aw cl ai ns, because Congress did
not nention "common |aw' specifically in the preenption clause.
According to the Lewi ses, Congress' decision not to specify "conmon
law' in the preenption clause denpnstrates congressional intent to
save common | aw cl ai ns. As Brunswi ck points out, however, the
om ssion of the phrase "common | aw' in the preenption clause i s not
determ native, because "law' and "regulation" nmay be read to
include state tort actions. See Cipollone, 505 U S. at 520-30, 112
S .. at 2619-25 (1992) (plurality opinion) (holding that the
phrase "State law' in the Federal G garette Labeling and
Advertising Act was intended to include common |aw clains); CSX
Transp., Inc. v. Easterwood, 507 U.S. 658, 664, 113 S.C. 1732,
1737, 123 L.Ed.2d 387 (1993) (common law clainms fall within the
scope of the phrases "law, rule, regulation, order, or standard").

In fact, the overwhelmng majority of courts have hel d that conmon



law clainms fall within the scope of "lawfs]" and "regul ation[s]"
expressly preenpted by the FBSA See Moss v. Qutboard Marine
Corp., 915 F. Supp. 183, 186 (E.D. Cal. 1996); Davis v. Brunsw ck
Corp., 854 F.Supp. 1574, 1580 (N.D.Ga.1993); Shield v. Bayliner
Marine Corp., 822 F.Supp. 81, 84 (D.Conn.1993); Shi el ds .
Qut board Marine Corp., 776 F.Supp. 1579, 1581 (MD. Ga.1991);
Mowery v. Mercury Marine, 773 F.Supp. 1012, 1017 (N.D. Chio 1991);
Farner v. Brunswick Corp., 239 Ill.App.3d 885, 180 IIll.Dec. 493,
497-98, 607 N. E. 2d 562, 566-67 (1992); Ryan v. Brunsw ck Corp.,
454 M ch. 20, 557 N.W2d 541, 548-49 (1997). Contra Mbore v.
Brunswick Bowing & Billiards Corp., 889 S.W2d 246, 250 (Tex.),
cert. denied, --- U S ----, 115 S.Ct. 664, 130 L. Ed. 2d 599 (1994).

W agree that the terns "law' and "regul ati on” evidence an
intent to include comon |aw clains. However, we stop short of
concluding that common |aw clains are expressly preenpted by the
FBSA, because another provision in the Act pulls us away fromt hat
conclusion. As the Lew ses point out, Congress included a savings
clause in the Act, which seens to save common |aw clains from
preenption. That clause, which is found within the section of the
Act entitled "Penalties and Injunctions,” provides:

Compliance with this chapter or standards, regulations, or

orders prescribed under this chapter does not relieve a person

fromliability at common | aw or under State |aw.
46 U.S.C. A 8 4311(g) (West Supp.1995).

Because the FBSA preenpts an area (safety) that historically
has been regulated by the states through their police powers, we
nmust construe the Act's preenption clause narrowy. See Medtronic,

--- US at ----, 116 S.C. at 2250. The preenption cl ause easily



could be read to cover conmmon | aw clains, but because the savings
clause indicates that at |east sone comon |aw clains survive
express preenption, we cannot give the preenption clause that broad
readi ng. Instead, we nust resolve doubts in favor of the narrower
interpretation of the preenption clause and conclude that the
express preenption clause does not cover common |aw clainms. W
hol d that those clains are not expressly preenpted.

The Lew ses urge us to go further and hold that the savings
cl ause denonstrates cl ear congressional intent to save common | aw
clainms from preenption. W find congressional intent to be |ess
than clear, given the conflicting |anguage in the preenption and
savings clauses. Just as the conflict between those provisions
prevents us fromconcluding that the Lewi ses' clains are expressly
preenpted, so also does that conflict prevent us from concl udi ng
that those clains are expressly saved. See Taylor v. GCenera
Motors Corp., 875 F.2d 816, 825 (11th Cr.1989) (interpreting the
National Traffic and Motor Vehicle Safety Act). The express terns
of the FBSA sinply fail to answer the question of whether Congress
intended to preenpt common |law clains. As a result, our decision
about preenption depends on whether the Lewises' clains are
inpliedly preenpted by federal law. See id. at 827-28.

VI11. | MPLI ED CONFLI CT PREEMPTI ON
The Lewi ses' clains are preenpted inpliedly by the FBSA to
the extent that those clains conflict wwth the "acconplishnment and
execution of the full purposes and objectives of Congress.” See
Freightliner Corp. v. Myrick, 514 U. S. 280, ----, 115 S. Ct. 1483,
1487, 131 L.Ed.2d 385 (1995). |In other words, the Lew ses' clains



are preenpted if they prevent or hinder the FBSA fromoperating the
way Congress intended it to operate. In deciding whether the
Lew ses' clains conflict with the purposes of the FBSA, we do not
apply a presunption agai nst preenption, even t hough common | awtort
clainms are a nechani smof the police powers of the state. Tayl or,
875 F.2d at 826. "Under the Supremacy C ause of the Federal
Constitution, "[t]he relative inportance to the State of its own
law is not material when there is a conflict wwth a valid federal
law,' for "any state law, however clearly within a State's
acknow edged power, which interferes with or is contrary to federal
law, nust yield." " Felder v. Casey, 487 U. S. 131, 138, 108 S. Ct
2302, 2307, 101 L.Ed.2d 123 (1988) (citations omtted).

According to Brunswi ck, the Lewises' clains are preenpted by
inplication because those <clains would interfere wth the
regul atory schenme enacted by Congress in the FBSA. Brunswi ck
argues that the Coast Guard has the |ast say on whether a safety
feature on boats or associ ated equi prent shoul d be required. Were
the Coast CGuard believes that a safety feature should not be
requi red, Brunswi ck argues that states may not require the feature,
even t hrough comon | aw cl ai ns.

"[ A] federal decisionto forgo regulationin a given area may
inply an authoritative federal determ nation that the area i s best
| eft unregulated, and in that event would have as nmuch preenptive
force as a decision to regulate.” Arkansas El ec. Cooperative Corp.
v. Arkansas Pub. Serv. Commin, 461 U S. 375, 384, 103 S.C. 1905,
1912, 76 L.Ed.2d 1 (1983) (enphasis in original). Though a

decision not to regulate does not always have preenptive effect,



see Puerto Rico Dept. of Consumer Affairs v. Isla Petrol eum Corp.,
485 U. S. 495, 503, 108 S.Ct. 1350, 1355, 99 L.Ed.2d 582 (1988), it
does "where [the] failure of ... federal officials affirmatively to
exercise their full authority takes on the character of a ruling
that no such regulation is appropriate or approved pursuant to the
policy of the statute.” Ray v. Atlantic R chfield Co., 435 U S.
151, 178, 98 S.Ct. 988, 1004, 55 L.Ed.2d 179 (1978) (citations
om tted).

The Lew ses argue that the rule of Atlantic R chfield does
not apply here, because Congress did not intend for a nere deci sion
not to regulate to have preenptive effect under the FBSA. In the
Lew ses' view, any state regulation on boat and equi pnent safety
standards is perm ssible, unless the Coast Guard pronul gates a
regulation that conflicts with the state regulation. As the
Lewi ses understand the FBSA regulatory schene, a Coast GCuard
position not to inpose a safety standard on a matter |eaves room
for states to i npose safety standards on that matter. There being
no regulation on propeller guards, the Lew ses argue that their
clains are not affected by the Coast Guard's position. For
support, they point to Freightliner Corp. v. Myrick, 514 U. S. 280,
115 S. Ct. 1483, 131 L. Ed.2d 385 (1995), a case in which the Suprene
Court concluded that an absence of regulation on a safety matter
did not preenpt state comon | aw cl ai s i nposi ng such standards.

In Freightliner, the Suprene Court considered whet her common
| aw clains based on the failure to install antilock brakes were
expressly or inpliedly preenpted by the Vehicle Safety Act. See
id. at ----, 115 S.C. at 1485. The preenption clause in the



Vehi cl e Safety Act provided:
Whenever a Federal notor vehicle safety standard established
under this subchapter is in effect, no State or politica
subdivision of a State shall have any authority either to
establish, or to continue in effect, with respect to any notor
vehicle or itemof notor vehicl e equi pnent any safety standard
applicable to the same aspect of performance of such vehicle
or item of equipnent which is not identical to the Federa
st andar d.
15 U S.C A 8§ 1392(d) (West 1982) (repealed 1994). The defendants
in Freightliner argued that the failure-to-install clains were
preenpt ed, because the rel evant agency had indicated its intent to
regul ate braking systenms by pronulgating a regulation on that
matter. That regul ati on was struck down by an appell ate court, but
the defendants in Freightliner believed it still had preenptive
effect, because it denonstrated the agency's intent to forbid state
regul ati on on braking systens. 1Id. at ----, 115 S.C. at 1487.
The Supreme Court rejected that argunent. First, the Court
expl ai ned, there was no evidence that the Vehicle Safety Act gave
the relevant federal agency exclusive authority to issue safety
standards. I1d. In fact, the preenption clause in that act clearly
inplied that states could inpose safety standards on auto
manuf acturers, until the federal governnent canme forward with a
di fferent standard. Therefore, under the Vehicle Safety Act
regul atory scheme, the absence of regulation failed to have
preenptive effect under the Atlantic Richfield doctrine; instead,
the agency's failure to put into effect a valid regulation left the
state common |aw intact. | d. Furthernore, the Court reasoned
Atlantic Richfield was inapposite because:
the lack of federal regulation [on antilock brakes] did not

result from an affirmative decision of agency officials to
refrain from regulating air brakes. [ The agency] did not



deci de that the m ni mum objective safety standard required by
15 U.S.C. 8§ 1392(a) should be the absence of all standards,
both federal and state.

Id. (footnote omtted).

In contrast to the Vehicle Safety Act, the FBSA was i ntended
to give its regul atory agency—the Coast CGuard—exclusive authority
to issue safety standards:

Thi s section [containing the preenption clause] provides
for federal preenption in the issuance of boat and equi prment
saf ety standards. This conforns to the long history of

preenption in maritinme safety matters and is founded on the
need for uniformty applicable to vessels novingininterstate

COonMmer ce. In this case it al so assures that manufacture for
the donestic trade will not involve conpliance with wdely
varying |ocal requirenents. At the same tine, it was

recogni zed that there nmay be serious hazards which are uni que
to a particular locale and which would justify variances at
least with regard to the carriage or use of marine safety
articles on boats. Therefore, the section does permt
individual States to inpose requirenments with respect to
carrying or using marine safety articles which go beyond the
federal requirenents when necessary to neet uni quely hazardous
| ocal conditions or circunstances. A right of disapproval
however, is reserved to the Secretary to insure that
indiscrimnate use of state authority does not seriously
i npi nge on the basic need for uniformty.

The section does not preenpt state law or regulation
directed at safe boat operation and use, which was felt to be
appropriately within the purview of state or |ocal concern.

S.Rep. No. 92-248, reprinted in 1971 U S.C.C. A N at 1341. See
Elliott v. Brunswi ck Corp., 903 F.2d 1505, 1508 (11th G r.1990)
("[T]he [FBSA] gives the Coast Guard the exclusive responsibility
for establishing safety regulations.”) (dicta); WIlliams v. U S.
Dept. of Transportation, 781 F.2d 1573, 1577 &n. 4 (11th Cr.1986)
(with the FBSA Congress expressly preenpted state regulation
regardi ng performance and safety standards for boats and associ at ed

equi pnent) (dicta). Wil e an absence of regulation under the

Vehicle Safety Act does not prevent states from regul ati ng notor



vehicl e safety standards, an absence of federal regulation under
the FBSA neans that no regulation, state or federal, is
appropriate. Freightliner is distinguishable for that reason.

Also in contrast to Freightliner, the relevant agency here,
t he Coast CGuard, did nake an affirmative decision to refrain from
regul ating propeller guards. Unlike the agency in Freightliner,
the Coast Guard did not try to pronmulgate a regulation, and then
fail, under a statutory schenme that woul d | eave state lawintact in
the absence of federal regulatory action. | nstead, under a
statutory schene that forbids any state standard or regul ati on "not
identical to" a federal regul ation, the Coast Guard decided not to
i ssue a regul ation. After consulting with the Advisory Council and
review ng the avail able data, the Coast Guard reached a carefully
consi dered decision that "[a]vail abl e propel |l er guard acci dent data
do not support inposition of a regulation requiring propeller
guards on notorboats."

The Coast CGuard did not decide that only a federal regulation
woul d be inappropriate, but that the scientific data counsel ed
agai nst any regulation requiring propeller guards. G ven that
Congress intended for the FBSA to create a uniform system of
regul ati on, and that the Coast Guard has determ ned that propeller
guards shoul d not be required, the Coast Guard's position nmandates
an absence of both federal and state propeller guard requirenents.
See Ryan v. Brunswi ck Corp., 454 Mch. 20, 557 N.W2d 541, 549-50
(1997). See also Puerto Rico, 485 U S. at 503, 108 S.Ct. at 1355
("Where a conprehensive federal schene intentionally |eaves a

portion of the regulated field wthout controls, then the



preenptive inference can be drawn—-not fromfederal inaction al one,
but from inaction joined with action.") (enphasis in original).
Freightliner does not require that we hold ot herw se.

But the Lewi ses contend that even if Freightliner is not
controlling here, we cannot find an inplied conflict between their
clainms and the Act, because we know from the savings cl ause that
Congress expected sone common law clainms to be brought in this
area. About the savings clause, the Senate report says:

This section is a Commttee amendnent and is intended to

clarify that conpliance wth the Act or standards,

regul ations, or orders pronmulgated thereunder, does not
relieve any person fromliability at conmon | aw or under State

I aw. The purpose of the section is to assure that in a

product liability suit nmere conpliance by a manufacturer with

t he m ni mum st andards pronul gated under the Act will not be a

conpl ete defense to liability. O course, depending on the

rules of evidence of the particular judicial forum such
conpliance may or may not be admi ssible for its evidentiary
val ue.

S.Rep. No. 92-248, reprinted in 1971 U S.C.C. A N at 1352.

Fromthe savings cl ause, we know t hat Congress understood at
| east sone product liability clainms to be consistent with the FBSA
regul atory schene. In order to decide which clainms, we nust
determ ne when product liability clainms can be brought w thout
upsetting the overall schene Congress intended. Addressing that
question, several courts have held that the only clains which do
not present a conflict with the FBSA regul atory schenme are product
liability clains based on the defective design or installation of
products that are already installed, as opposed to clains based on
the failure to install a certain safety device. See Carstensen v.
Brunswi ck Corp., 49 F.3d 430, 432 (8th Gr.), cert. denied, ---

us ----, 116 S.Ct. 182, 133 L. Ed.2d 120 (1995); Moss v. Cutboard



Marine Corp., 915 F. Supp. 183, 187 (E.D.Cal.1996); Mowery v.
Mercury Marine, 773 F.Supp. 1012, 1017 (N.D.Chio 1991); Rubin v.
Brutus Corp., 487 So.2d 360, 363 (Fla.Di st.C . App.1986); Farner v.
Brunswi ck Corp., 239 I1l.App.3d 885, 180 IIl.Dec. 493, 498, 607
N. E. 2d 562, 567 (1992); Ryan v. Brunswi ck Corp., 209 M ch. App.
519, 531 Nw2d 793, 796 n. 1 (1995), aff'd, 454 Mch. 20, 557
N.W2d 541 (1997); Milhern v. Qutboard Marine Corp., 146 Ws. 2d
604, 432 N.W2d 130, 134-35 (1988). Permtting product liability
cl ai ms agai nst manufacturers for negligent or defective design of
products required by the Coast Guard, or for products provided
voluntarily by manufacturers, sinply requires manufacturers to
conply with FBSA regulations, and to do any additional
manufacturing, in a non-negligent and non-defective manner.
Permitting such clains i s consistent with the FBSA schene, which is
designed to ensure that boats and associ ated equi pnment are safe.
By contrast, clains based on the failure to install a product
that the Coast CGuard has decided should not be required would
conflict with the regulatory uniformty purpose of the FBSA
W t hout doubt, the Lewi ses' product liability clains seek to i npose
a propeller guard requirenent. See Carstensen, 49 F.3d at 432.
That requirenent conflicts with the FBSA s grant of exclusive
regul atory authority to the Coast Guard, and for that reason those
clainms are in conflict with and therefore preenpted by the Act.
The Lew ses argue that their fraud claimshould be treated
differently fromtheir other clains, because it would not create a
propel | er guard requi renment beyond FBSA requi renents. W di sagree.

If the Lew ses succeeded with their fraud claim a jury could



i mpose liability upon Brunswick for attenpting to persuade the
Coast Guard and others that propeller guards are unsafe. The
necessary el enent of causation in any such clai mwould be that but
for the wongful conduct of Brunsw ck, propeller guards woul d have
been required by the Coast Guard. Such a judgment would conflict
with the Coast Guard' s position that propeller guards shoul d not be
required. Thus, the fraud claimis inpliedly preenpted by the
Coast Quard's position and the preenptive effect given that
position by the FBSA.

Regul atory fraud clains of this nature are i npliedly preenpted
for fundanmental, system c reasons. Permtting such clains would
allowjuries to second-guess federal agency regul ators through the
gui se of punishing those whose actions are deened to have
interfered wwth the proper functioning of the regul atory process.
If that were permitted, federal regul atory decisions that Congress
intended to be dispositive would nmerely be the first round of
deci sion making, with later nore inportant rounds to be played out
inthe various state courts. Virtually any federal agency deci sion
that stood in the way of a lawsuit could be challenged indirectly
by a claim that the industry involved had m srepresented the
rel evant data or had otherwi se managed to skew the regulatory
result. lronically, such circunvention of the regulatory schene
i kely woul d be nore pronounced where, as here, Congress mandat ed
nore extensive industry input into the regulatory process. See 46
U S.C. 8§ 4302(c). Congress could not have intended for the process

it so carefully put in place to be so easily and thoroughly



under m ned.*

In sum we concl ude that because Congress has nade the Coast
Guard the exclusive authority in the area of boat and equi pnent
safety standards, its position rejecting a propeller guard
requirenent takes on the character of a ruling that no such
requi renent may be i nposed. That positioninpliedly preenpts state
| aw requirenments of propeller guards, even in the form of common
lawclainms. It also prevents plaintiffs frombringing fraud clains
i ntended to denonstrate that the Coast Guard woul d have reached a
different conclusion on the matter of propeller guards but for
alleged industry manipulation or subversion of the federal
regul atory process. W hold that each of the Lewises' clains is
preenpted by inplication because it conflicts with the Coast
Guard's position on propeller guards and would interfere with the
FBSA regul atory process desi gned by Congress.

| X. CONCLUSI ON
The district court's grant of summary judgnent to Brunswick is

AFFI RVED.,

The Lewi ses' claimmay be read to address all eged
fraudul ent m srepresentations by Brunswi ck to individuals and
groups outside the federal governnment. To the extent that the
Lewi ses intended to hold Brunswick |iable for allegedly
di ssuadi ng ot her manufacturers frominstalling propeller guards,
their claimfails on causation grounds, because their daughter
was struck by a propeller on a Brunswick notor. To the extent
that the Lew ses seek to hold Brunswick liable for alleged fraud
upon state regulators, their fraud claimis preenpted because
state regul atory decisions of the propeller guard issue are
t hensel ves preenpt ed.



