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Appeal from the United States District Court for the Northern
?La;gict of Al abama. (No. CV-94-AR-3007-S), WIlliamM Acker, Jr.,

Bef ore EDMONDSON and BLACK, Circuit Judges, and RONEY, Senior
Circuit Judge.

EDMONDSON, Circuit Judge:

This case presents the issue of the interpretation of two
religious exenptions to Title VII, the "religious educational
institution"” exenption and the "owned, supported, controlled, or
managed” by a "religious association" exenption. Plaintiff says
that a university's decision to renove him from his teaching
position at its divinity school constituted religious
discrimnation and that the district court erred in applying the
two exenptions to his Title VII claim Because we believe that
this case presents the circunstances envisioned by Congress in
drafting these two exenptions, we affirm the district court's
j udgnment for defendant.

l.

Plaintiff John R Killinger is a professor, author, and
preacher. Defendant Sanford University ("Sanford”) is a university
| ocated in Birm ngham Al abama. As a result of a bequest in a

will, Sanford received noney to establish a divinity school, the



Beeson School of Divinity.

Plaintiff entered into discussions wth the President of
Sanford about the new divinity school, and was offered a position
as Distinguished Professor of Religion and Cul ture. Under the
terms of their agreenent, Plaintiff was to teach in both the new
di vinity school and the undergraduate departnments of religion and
Engl i sh.

Plaintiff and the Dean of the Beeson Divinity School do not
share the sane theol ogical views. Sanford eventually renoved
Plaintiff fromthe divinity school teaching schedule and, as he
says, "[forbade himfron] having any involvenent with the Divinity
School ." According to the Conplaint, "[Db]ecause of his religious
phi |l osophy, [Plaintiff] has been deni ed the opportunity to teach at
the Divinity School" and "he has been di scri m nat ed agai nst because
of religious reasons, nore particularly because he did not adhere
to and sonetine[s] questioned the fundanmentalist theol ogy advanced
by the | eadership of the Beeson School of D vinity, particularly
Dr. Tinothy George, its Dean.” Plaintiff continues to teach
under graduate religion courses.

Plaintiff filed a Title WVII claim alleging religious
discrimnation, along with supplenental clains for breach of
contract and negligent supervision. After the parties conducted
limted discovery on the issue of whether Sanford qualifies for a
religious exenption, Sanford sought summary judgnent. The district
court granted the notion.

.

W review the grant or denial of summary judgnent de novo,



appl yi ng the sanme standard to be used by district courts. Parks v.
City of Warner Robins, Ga., 43 F.3d 609, 612-613 (11th G r. 1995).
The plaintiff in an enpl oynent discrimnation case bears the burden
of establishing that the enployer falls within the scope of the
pertinent statute. Earley v. Chanpion Intern. Corp., 907 F.2d
1077, 1081 (11th Cir.1990).

A. Religious Educational Institution Exenption

Section 702(a) of Title VII provides as foll ows:

This subchapter shall not apply ... to a religious
cor poration, association, educational institution, or society
with respect to the enpl oynent of individuals of a particul ar
religion to perform work connected with the carrying on by
such corporation, association, educational institution, or
society of its activities.

42 U.S.C. § 2000e-1(a). Plaintiff presents two argunents about
Section 702. First, Plaintiff says that Sanford is a "secular”
institution, not a "religious" one. Second, Plaintiff says that
Sanford is entitled to an exenption only if its enpl oynent deci sion
was the result of an institutional religious policy and that
Sanford cannot neet this requirenent.

Plaintiff argues that Sanford is no "religious" institution as
it is not sufficiently "sectarian.” 1In so arguing, Plaintiff seeks
to distinguish EECC v. M ssissippi College, 626 F.2d 477 (5th
Cir.1980). In Mssissippi College, the fornmer Fifth Crcuit

accepted the district court's conclusion that M ssissippi College

was a "religious educational institution."* I1d. at 486. Plaintiff

'I'n M ssissippi College, the EEOC sought to enforce a
subpoena agai nst the college to evaluate a conplaint of gender
and race discrimnation. The former Fifth Grcuit held that
Section 702 divests the district court of jurisdiction only if
the religious educational institution discrimnated on the basis
of religion, not on the basis of gender. 1d. at 485-86. Because



says that this conclusion was based on the fact that M ssissippi
College was owned and operated by the M ssissippi Baptist
Convention and was "pervasively sectarian.” ld. at 487. The
M ssi ssi ppi Col | ege court, however, | ooked at all the circunstances
to determne whether Mssissippi College was a "religious
educational institution": 95%of the faculty were Baptist, 88% of
the students were Baptist, the curriculum included study of the
Bi bl e, chapel was mandatory and the school expressly sought to
provi de "educational enrichnment in a Christian atnosphere.” I1d. at
479. Plaintiff has cited to us no authority supporting his idea
that sonme kind of rigid sectarianismis a requirement for the
"religious educational institution"” exenption, and we are aware of
none.
Sanford presented extensive evidence to establish that it is
a "religious educational institution.” Sanford was founded as a
"theological” institution in 1841 by the Al abama Baptist State
Convention (the "Convention"). While Sanford recently anmended its
charter to renove the Convention's power to elect the school's
trustees, its trustees are now, nust be, and al ways have been (with
one historical exception) Baptist.
Sanford receives roughly seven percent of its annual budget
(over four mllion dollars) fromthe Convention. This sumis its

| argest single source of funding.® This noney is also the |argest

"[t]he district court did not make cl ear whether the individual
enpl oynment deci sion conplained of ... was based on the
applicant's religion,” the court remanded the case for further
findings. 1d.

’Li ke many col | eges, the bul k of Sanford' s annual budget
conmes fromtuition and fees.



anmount (froma single source) received by a Baptist college in the
United States. Sanford reports financially to both the Convention
and the Al abama Baptist State Board of Mssions and submts
financial reports to the Convention's audit, budget and insurance
commttees. The audited financial statenents are published in the
Convention's annual proceedings, and both it and Sanford's external
audit are made available to all churches within the Convention. In
addition, the school is a nenber of the Association of Baptist
Coll eges and Schools, which |[|imts mnenbership to Baptist
educational institutions.

Before teaching religion courses at the school, all faculty
nmust subscribe to the 1963 Bapti st Statenent of Faith and Message,
which contains various "affirmations" and "commtnments" to
advancing Christianity. Both the faculty handbook and i ndi vi dual
faculty contracts affirmthis commtnent, wth termnation as a
potential penalty for failing to abide by it. Sanford's charter
designates its chief purpose as "the pronotion of the Christian
Rel i gion throughout the world by maintaining and operating
institutions dedicated to the devel opnent of Christian character in
hi gh schol astic standing." Sanford' s student handbook descri bes
Sanford's purpose this way: "to foster Christianity through the
devel opment of Christian character, scholastic attainnent, and a
sense of personal responsibility, ..." Furthernore, all students
are required to attend chapel.

Both the Internal Revenue Service ("IRS") and the Departnent
of Education recognize Sanford as a religious educational

institution and grant it exenptions on that basis. Plaintiff has



requested and received a mnister's housing all owance fromthe I RS
based on Sanford' s exenption. In sum Sanford is doubtlessly a
"religious educational institution."

Plaintiff further argues that Section 702 requires that
Sanford act pursuant to a specific religious policy, as opposed to
"ad hoc acts of religious discrimnation." Plaintiff seeks to
di stingui sh between the religious requirements of Sanford as an
institution and the religious views of the divinity school's dean.
According to Plaintiff, the former constitute legitimte religious
requirenments with which he has conplied, while the latter
constitute religious discrimnation.

Plaintiff argues that Sanford nust establish a "causal
rel ati onship”" between a specific religious policy—such as a
preference for a particular sect in hiring—and his term nation
Plaintiff says that here the only pertinent policy is Sanford's
requi renent that religion teachers subscribe to the 1963 Bapti st
St atenent of Faith and Message. As Plaintiff has so subscribed, he
argues that no valid reason of religious policy can support the
enpl oynent deci si on about which he conpl ains.

Plaintiff has presented no authority for his view of an
"institutional policy"” requirenment for the Section 702 exenption,
and we are aware of none. W think that the idea of institutional
policy is not as narrow as Plaintiff seenms to think it is; we
think Sanford's policy includes its general purpose, principles,
and tendencies as areligious institution. W are also aware of no
requirenment that a religious educational institution engage in a

strict policy of religious discrimnation—such as al ways preferring



Baptists in enploynent decisions—+to be entitled to the exenption.

This case conmes down to this situation: Plaintiff is not
allowed to teach at the divinity school of a religious educational
institution because his religious beliefs—as Plaintiff frankly
admts—differ fromthose of the school's dean, the person sel ected
by the religious educational institutionto apply its policy and to
lead the faculty at the divinity school. The Section 702
exenption's purpose and words easily enconpass Plaintiff's case;
t he exenption allows religious institutions to enploy only persons
whose beliefs are consistent with the enployer's when the work is
connected with carrying out the institution's activities. To us,
a teaching job in a divinity school of a religious educationa
institution is at the core of the Section 702 exenption: t he
i nherent purpose of such schools is the study of God and God's
attributes. W conclude that the exenption protects Sanford in
this case.?®

B. Owned, Supported, Controlled, or Managed by a Religious
Associ ation

Section 703(e)(2) of Title VIl provides as follows:
[1]t shall not be an unlawful enploynent practice for a

school, college, university, or other educational institution
or institution of learning to hire and enpl oy enpl oyees of a

*Plaintiff has cited many cases which he says support him

E.E.OC v. Kanehaneha Schs./Bi shop Estate, 990 F.2d 458 (9th
Cr.1993); Little v. Wierl, 929 F.2d 944 (3d Cr.1991);

E.EOC v. Townley Eng'g & Mg. Co., 859 F.2d 610, 619 (9th
Cr.1988); E.E.OC v. Frenont Christian Sch., 781 F.2d 1362

(9th Cir.1986); Rayburn v. Ceneral Conference of Seventh-day
Adventists, 772 F.2d 1164 (4th Cr.1985); E E OC .

Sout hwest ern Bapti st Theol ogi cal Sem nary, 651 F.2d 277 (5th G
Unit A July 1981); Fike v. United Methodist Children's Honme of
Va., Inc., 547 F.Supp. 286 (E.D.Va.1982), aff'd, 709 F.2d 284
(4th Cr.1983). None of these decisions, however, are at odds
wi th the conclusion we reach today.



particular religion if such a school, college, university, or

ot her educational institution or institution of learning is,

i n whol e or substantial part, owned, supported, controlled, or

managed by a particular religion or religious corporation

associ ation, or society,
42 U . S.C. § 2000e-2(e).

Sanford says that, even if its refusal to allow Plaintiff to
teach at the divinity school were not covered by the religious
educational institution exenption, it is entitled to an exenption
as an educational institution substantially "owned, supported,
controlled or nmanaged by a particular religion or religious
corporation, association, or society." Sanford argues for a
flexible interpretation of Section 703 and points to Sanford's
historical ties with the Convention, the fact that the Convention
is the single largest contributor to the university, and that its
Board of Trustees requires it to report to the Convention on al
budgetary and operational matters. Plaintiff, on the other hand,
says Sanford is not "owned, supported, controlled, or managed" by
a religious association because (1) the Convention no |onger
appoints trustees and (2) only seven percent of its budget cones
from the Convention. Neither side cites precedents interpreting
Section 703, and we are aware of no precedent that speaks to the
issue of what it means to be "owned, supported, controlled, or
managed” by a religious association. See e.g. Pinme v. Loyola
Uni versity of Chicago, 803 F.2d 351, 357 (7th Cr.1986) (Posner,
J., concurring) ("Is the conbination of a Jesuit president and ni ne
Jesuit directors out of 22 enough to constitute substantial control

or managenent by the Jesuit order? There is no case | aw pertinent

to this question; the statute itself does not answer it;



corporate-control and state-action anal ogies are too renote to be
illTumnating; and the legislative history, though tantalizing, is
inconclusive.") (internal citations omtted).

Section 703 is witten in the disjunctive and requires only
that a col |l ege be—in whol e or substantial part"—owned, supported,
controlled or nmanaged" by a religious association. W t hout
addressing the other possibilities, we conclude that Sanford is "in
substantial part" "supported" by the Convention.

"Substantial” is not defined by the statute. But the word
substantial ordinarily has this neaning: "OfF real worth and
i mport ance,; of consi derabl e val ue; val uabl e. Bel onging to
substance; actually existing; real; not seemng or inmaginary;
not illusive; solid; true; veritable. Sonething worthwhile as
di stingui shed from something w thout value or nerely nom nal.
Synonynous with material." Black's Law Dictionary, 1428 (6th ed.
1990) (internal citations omtted). Continuing support annually
totaling over four mllion dollars (even in the abstract, no snal
sum, accounting for seven percent of a university's budget, and
constituting a university's largest single source of funding is of
real worth and inportance. This kind of support is neither
illusory nor nomnal. So, the Convention's support is substantial.
We hol d—as an alternative to our Section 702 hol di ng—that Sanford
qualifies as an educational institution which is in "substanti al
part" supported by a religious association and that the exenption
protects Sanford in this case.

[l

W, as a federal court, nust give disputes about what



particulars should or should not be taught in theology schools a
wi de-berth. Congress, as we understand it, has told us to do so
for purposes of Title VII. Al so, such a construction allows us to
avoid the First Amendnment concerns which al ways tower over us when
we face a case that is about religion.

AFFI RVED.



