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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T

No. 96-5533

D. C. Docket No. 94-413-CR[FAM FILED

U.S. COURT OF APPEALS
ELEVENTH CIRCUIT
09/04/98

UNI TED STATES OF AMERI CA, THOMAS K. KAHN

~ CLERK
Plaintiff-Appellee,

ver sus
JORGE ALBOROLA- RODRI GUEZ, a.k.a. Jorge A
Al bor ol a- Rodri guez; MAURI CO BAUTI STA a. k. a.
Hunberto Gutierrez,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Florida

(Sept enber 4, 1998)

Bef ore TJOFLAT and DUBI NA, Circuit Judges, and SM TH*, Seni or
Crcuit Judge.

DUBI NA, Circuit Judge:

*Honorable Edward S. Smith, Senior U S. Grcuit Judge for the
Federal Circuit, sitting by designation.

l.
Appel l ants Maurico Bautista (“Bautista”) and Jorge Al borol a-
Rodri guez (“Al borola”) appeal their convictions for violating 18

U S C 8 924(a)(1), and Al borol a appeals his sentence inposed by



the United States District Court for the Southern District of
Florida. As stated in their briefs, the defendants present the
followi ng issues for appellate review

(A) Bautista

(1) Whether the district court inproperly failed to dism ss
the indi ctment on grounds of outrageous governnental conduct.

(2) Whether the district court inproperly instructed the
jury that it could return inconsistent verdicts and convi ct
Bautista of unlawfully using a firearmduring the conm ssion of a
drug trafficking crine even if it did not convict him of
commtting the drug trafficking crine.

(B) Alborola

(1) Whether the jury verdict may stand where Al borol a was
found not guilty of a substantive drug trafficking offense and
where the district court instructed the jury that it could find
Al borola guilty of a 8§ 924(c)(1) offense even if it found hi m not
guilty of a drug trafficking offense.

(2) Whether the evidence at trial was sufficient to support
Al borol a s conviction.

(3) Whether the ten-year statutory sentence inposed in
Al borol a’ s case was erroneous.

In addition, we consider sua sponte whether we nmust vacate
the portion of Alborola s sentence that ordered deportation as a
condition of supervised rel ease.

After carefully reviewing the record in this case, as well

as reading the parties’ briefs and having the benefit of oral



argunent, we summarily affirm Bautista and Al borola’'s
convictions. W also affirmAl borola s sentence, except for the
district court’s inmposition of deportation as a condition of
supervi sed rel ease under 18 U. S.C. § 3583(d).

.

Al borol a requests that this court vacate his ten year
enhanced statutory sentence for using or carrying a short-
barrel ed shotgun during and in relation to a drug trafficking
offense, in violation of 18 U . S.C. 8§ 924(c)(1). The applicable
statutory penalty under 8 924(c)(1) depends in part upon the type
of weapon the defendant used or carried. The baseline penalty
for an ordinary “firearni is five years inprisonnment, but “if the
firearmis a short-barreled rifle, short-barreled shotgun, or

sem automati ¢ assault weapon,” the punishnment is “inprisonnent
for ten years.” 18 U S.C. 8 924(c)(1). If the firearmis a
“machi negun, or a destructive device, or is equipped with a

firearmsilencer or firearmnuffler,” the penalty is 30 years in
prison. Id.

Al borola contends that three firearnms were at issue in his
trial: a pistol, a short-barreled shotgun, and an M1 rifle. He
further contends that because the jury rendered only a general
guilty verdict w thout specifying which weapon or weapons they

unani nously found himto have used or carried, he should have

received only a five-year sentence. Alborola cites persuasive

! See 11" Cir. R. 36-1.



authority for the proposition that, where the jury verdict does
not establish beyond a reasonabl e doubt that the defendant used
or carried a firearmthat subjects himto a termgreater than
five years under 18 U . S.C. 8 924(c)(1), the enhanced sentence may
not be affirmed. See United States v. Melvin, 27 F.3d 710 (1%
Cr. 1994). A borola s argunent necessarily inplies his belief
that firearmtype is an elenent of 18 U S.C. 8§ 924(c)(1).

The governnent responds that the type of firearmis not an
el enent of 18 U . S.C. 8 924(c)(1), and therefore, it was not a
guestion for the jury, but rather a question for the sentencing
court. In any event, the governnent argues that trial evidence
est abl i shed that Al borola handled a short-barrel ed shotgun.

[T,

Because Al borola s argunent presents a question of statutory
interpretation of 18 U S.C. 8§ 924(c)(1), this court applies de
novo review. See United States v. MArthur, 108 F.3d 1350, 1353
(11'" Gir. 1997). However, Al borola did not argue at trial that
firearmtype is an elenment of the offense requiring specific jury
findings, nor did he argue at sentencing that the |ack of
specific jury findings rendered a ten year enhanced sentence
i napplicable.? Therefore, we review Al borola’ s contention for
plain error. See Fed. RCrimP. 52(b); MArthur, 108 F.3d at 1353
n.3. Because the first step in plain error analysis is

determ ni ng whet her error occurred, see Johnson v. United States,

2 In fact, at Alborola’s urging, the district court excluded evidence on firearm type

as being irrelevant at trial and pertinent only to sentencing. (R10:101-103).
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520 U.S. 461, __ , 117 S. C. 1544, 1549 (1997), we nust interpret
8 924(c) (1) and determ ne whether specific jury findings are
required before a defendant nay be sentenced to an enhanced term
for carrying or using certain firearns. This is a question of
first inpression in this circuit.

V.

As stated previously, Alborola relies upon the First Grcuit
deci sion of United States v. Melvin, 27 F.3d 710 (1% Gir. 1994).
In fact, Melvin does not adequately support Al borola’s position.
In Melvin, unlike the present case, the governnment conceded that
8 924(c) (1)’ s enhanced penalty provisions required specific jury
findings on firearmtype. |1d. at 714. Because the issue was
undi sputed, the First Crcuit expressly declined to reach the
i ssue of whether firearmtype is an elenent of § 924(c)(1). 1d.
at 715 n.9. The actual holding of Melvin is nerely that reversal
of an unenhanced five-year 8§ 924(c) sentence is not required
where the jury’s verdict did not unanbi guously establish the
i nvol venent of a machine gun, one of many firearns charged in the
count of conviction. Id.; see also See United States v. Branch,
91 F.3d 699, 740 (5'" Gir. 1996) (discussing the limited holding
of Melvin), cert. denied, 117 S. C. 1466 (1997).

Al though the First Crcuit in Melvin assumed that firearm
type is an element of 8 924(c)(1), other circuits are divided on
this issue. According to the Fifth Crcuit, firearmtype is only
a factor to be determ ned at sentencing by a preponderance of the

evi dence. See Branch, 91 F.3d at 737-41. I n Branch, the



def endants were indicted and convicted only of using or carrying
“firearms,” but four defendants received enhanced 30-year
sentences for using machine guns. 1d. at 710-11, 738. They
argued that because the indictnment and jury verdict only
indicated that they were guilty of carrying “firearns,” they
shoul d have received five- year sentences. 1d. at 738. Relying
on the structure of 8 924(c)(1) and its legislative history, the
Fifth Crcuit held that “[t] he Governnment need not charge in the
indi ctment nor must the jury find as part of its verdict the
particular type of firearmused or carried by the defendant.”

Id. at 740.

In a case decided shortly after Branch, the Ninth Crcuit
hel d that “where the governnent seeks nore than the mninmumfive
year consecutive sentence” under 8 924(c)(1), the type of firearm
“must be found by the jury; that is to say, it is an el enent of
the crinme.” United States v. Alerta, 96 F.3d 1230, 1235 (9'"
Cr. 1996). The Sixth Grcuit reached a simlar conclusion in
United States v. Sins, 975 F.2d 1225, 1235-36 (6'" Cir. 1992).

After review ng each of the precedents from our sister
circuits relative to this issue, we conclude that the Fifth
Circuit’s Branch decision as reaffirmed in United States v.
Gonzal es, 121 F.3d 928, 941 (5'" Gir. 1997), cert. denied, 118
S.C. 726, (1998) has the better side of the argunent.

I n conclusion, we hold that the type of firearminvolved in
a 8 924(c) offense is not an elenent of the offense and is thus

not a question for the jury; instead, it is a sentencing question



to be resolved by the sentencing court by a preponderance of the
evi dence.
V.

We also note fromthe record that the district court ordered
Al borola judicially deported as a condition of supervised rel ease
under 18 U. S.C. 8§ 3583(d). Alborola did not object to this order
at sentencing, and neither he nor the government nentions the
issue in their briefs. Nonetheless, this court nmust sua sponte
address the district court’s subject matter jurisdiction if it
appears |l acking. See Rickard v. Auto Publisher, Inc., 735 F.2d
450, 453 n.1 (11'" Cir. 1984).

In United States v. Romeo 122 F.3d 941, 943-44 (11'" Cir.
1997), we held that 8 U S.C. § 1229a(a), enacted by the Il egal
| m gration Reformand | nm grant Responsibility Act of 1996
(“I'' RAIRA"), deprives district courts of jurisdiction to order
deportation as a condition of supervised rel ease under 18 U. S. C.
8§ 3583(d). As a jurisdiction ousting statute, 8 U S.C. 8§
1229a(a) applies to all appeals pending on April 1, 1997, the
effective date of the Il RAIRA. See Roneo, 122 F.3d at 944.
Because the district court |acked authority to order Al borola
deported under 18 U. S.C. § 3583(d), we nust vacate the portion of
the district court’s judgnment ordering deportation and remand for
further proceedings consistent with Roneo. On remand, the
district court may either delete the deportation condition or
nodi fy it by deleting the judicial order of deportation, but

provi ding that Al borola, at the appropriate tinme, shall be turned



over to the Immgration and Naturalization Service for
deportation proceedings pursuant to the Il RAIRA. Because either
course of action on remand will operate in Al borola' s favor,
there is no need for a new sentencing hearing on this issue. In
the alternative, the district court may, in its discretion, hold
a new sentencing hearing, if the court desires to make ot her
changes in the sentence.

AFFI RVED in part, VACATED in part, and REMANDED






