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CARNES, Circuit Judge:

Thi s appeal involves an Equal Protection C ause challenge to
three substantially identical affirmative action prograns
adm ni stered by Dade County, Florida. Those prograns provide for
the use of race-, ethnicity-, and gender-consci ous neasures in
awar di ng County construction projects. Specifically, the prograns
establish preferences for construction enterprises owned and
controlled by blacks, Hi spanics, or wonen. The district court
declared all three prograns unconstitutional and permanently

enjoined their operation. See Engineering Contractors Ass'n v.

Metropolitan Dade County, 943 F. Supp. 1546 (S.D. Fla. 1996). W

affirm

.  BACKGROUND FACTS AND PROCEDURAL HI STORY
The following summary of undisputed facts, as well as the
procedural history of this case, is drawn prinmarily from the

district court's thorough opinion, see 943 F. Supp. at 1551-53.

A.  UNDI SPUTED FACTS
Three affirmative action prograns enacted by the Dade County
Board of Commi ssioners are at issue in this appeal: (1) the Black
Busi ness Enterprise ("BBE') program enacted in 1982 and nost
recently anended in 1994; (2) the Hi spanic Business Enterprise
("HBE") program enacted in 1994; and (3) the Wnmen Business
Enterprise ("WBE') program enacted in 1994. For the sake of

conveni ence, we adhere to the district court's convention of



referring to the prograns collectively as the "MMBE' (Mnority &
Wonen Busi ness Enterprise) prograns.

To qualify to participate in one of the MABE progranms, a
busi ness nust be owned and controlled by one or nore black,
H spanic, or female individuals, and it nust have an actual place
of business in Dade County. MABE joint ventures nmust have at | east
one menber that is certified under one of the three MABE prograns.
Addi tionally, each MABE partici pant nust denonstrate that it does
not exceed the size limts for "small business concerns” as defined
by the Small Business Administration of the United States
Depart ment of Conmerce. However, an MABE partici pant that exceeds
the sizelimt may retainits certificationif it denonstrates that
"it continues to experience the kinds of racial [or gender]
di scrimnation addressed by [the prograns].” Met ropol i tan Dade
County Code § 2-8.2(3)(e).

The MABE prograns apply to certain classes of County contracts
for which "participation goal s" have been set. This case concerns

only construction contracts, which neans that only the follow ng

three Standard Industry Cassification ("SIC') classes of County
contracts are involved:
(1) SIC 15: General Building Construction;

(2) SIC 16: Heavy Construction other than Buil ding
Constructi on;

(3) SIC 17: Specialty Trade Construction (including
el ectrical, pl umbi ng, heati ng,
ventilation, and air conditioning).
For the foregoing classes of contracts, the County has set
participation goals of 15% for BBEs, 19% for HBEs, and 11% for
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WBEs. The participation goals apply to all construction contracts
in excess of $25,000 that are funded in whole or in part by the
County. The County is required to nake every reasonable effort to
achieve the participation goals, and may use any of the follow ng

five "contract neasures" to do so:

(1) Set Asides -- Under this neasure a contract is set aside
for bidding solely anong MABES. | n general, the County
may use the set-aside neasure if there are at | east three
MABE businesses available to perform the contract.
However, the County al so nay wai ve conpetitive biddingif
there are at least two MABEs available, if neither of
t hose MABEs has been awarded a County contract for |ike
goods or services in the last three years, and a price
anal ysis is done to ensure the price is conpetitive.

(2) Subcontractor Goals -- This measure requires a prine
contractor to subcontract a certain percentage of work to
MABEs. The percentage is determined on a case-by-case
basis. Awaiver is available if the prinme contractor can
denonstrate that MABEsS are not available to do the work
at a conpetitive price. However, the inability of an
MABE to obtain bonding is not considered grounds for a
wai ver .

(3) Project Goals -- Wth this nmeasure, the County creates
a pool of MABE subcontractors fromwhich it selects firns

for specified types of work under County contracts.



(4) BidPreferences -- This neasure artificially "reduces"” an
MABE bid price by as much as ten percent for purposes of
determ ning the |l owest bid. The actual price the County
pays for the work is unaffected by this “reduction.”

(5) Selection Factors -- This neasure is sinmlar to a bid

preference, but operates on factors other than price.
For instance, when bid evaluation procedures assign
wei ghts to various factors, MABE performance on those
factors may be boosted by up to 10%

Once a contract is identified as being covered by a
participation goal, it is submtted to a review commttee for
determ nati on of whether a contract nmeasure shoul d be applied. The
County Commi ssi on nmakes the final determ nation on that issue, and
its decision is appealable to the County Manager. The County
Manager's decisionis final, unless the County Conm ssi on exerci ses
its discretion to review and override it.

Annual Iy, the MABE prograns are reviewed for their efficacy.
Every five years, when the "Survey of Mnority-Owmed Business
Enterprises" is published by the Census Bureau, the County

Conmi ssi on nust deci de whether to continue the prograns.

B. PROCEDURAL HI STORY
The Dade County BBE program has been chall enged before. 1In

South Florida Chapter of Associated General Contractors V.

Metropolitan Dade County, 723 F.2d 846 (11th Cr. 1984), this Court

upheld the program in its entirety. W did so applying the



standard enunciated by Chief Justice Burger in the principal

opinion in Fullilove v. Klutznick, 448 U S. 448, 100 S. C. 2758

(1980), which was neither strict scrutiny nor any other traditional
standard of equal protection review.

Five years after we upheld Dade County's BBE program the
Suprene Court pulled the props out from under our decision by
abandoning the Fullil ove standard i nsofar as state and | ocal race-
conscious renedial prograns are concerned. Such progranms nust
satisfy the exacting strict scrutiny standard, the Court held in

Cty of RRchnond v. J. A Croson Co., 488 U.S. 469, 493-95, 109 S.

Ct. 706, 721-22 (1989) (four-nmenber plurality opinion); accord id.
at 520, 109 S. C. at 735-36 (Scalia, J., concurring) (agreeing
that “strict scrutiny must be applied to all governnental
classifications by race”). The Croson decision pronpted several
non-mnority plaintiffs to bring a second constitutional challenge
to Dade County's BBE program That case was tried in federa
district court July 1992, but before the court rendered a fina
judgment the parties reached a settlenent and stipulated to a
di sm ssal with prejudice. That abortive litigation is not w thout
effect on the present case, however, because by stipulation, the
evi dence fromthat settled case has been nade a part of the record
in this case.

This case was filed in Septenber 1994 by six trade
associ ati ons whose nenbers regularly performwork, either as prine
contractors or subcontractors, on County projects. The conpl aint

nanmed only the County and certain related parties as defendants.



However, three entities have intervened as party defendants: (1)
the Bl ack Business Association, Inc.; (2) the Allied Mnority
Contractors Association, Inc.; and (3) the Mam Dade Branch of the
Nati onal Association for the Advancenment of Col ored People. The
plaintiffs challenge the County's MABE prograns only as they apply
to the construction industry, i.e., only with respect to SIC 15,
16, and 17.

The district court held a four-day bench trial in Decenber
1995 and heard cl osing argunents on April 18, 1996. On Septenber
17, 1996, the district court entered a conprehensive opinion

containing findings of fact and concl usions of |aw Engi neeri ng

Contractors Ass'n v. Metropolitan Dade County, 943 F. Supp. 1546

(S.D. Fla. 1996).

Applying strict scrutiny, the district court found that the
County | acked the requisite "strong basis in evidence" to support
the race- and et hnicity-consci ous neasures contained in the BBE and
the HBE prograns. Applying internediate scrutiny to the WBE
program the district court found that the County had presented
i nsufficient probative evidence to support its stated rational e for
i npl ementing a gender preference. Therefore, the district court
concl uded that the County had failed to denonstrate a "conpel | i ng"
interest in renmedying race or ethnicity discrimnation in the Dade

County construction market (for the BBE and HBE prograns), and that



it likewise had failed to denonstrate an "inportant” interest in
remedyi ng gender discrimination through its WBE program’

In a separate analysis, the district court assuned the
exi stence of a sufficient evidentiary basis to support the
exi stence of the MABE prograns in order to exam ne whether the
prograns were sufficiently related to the interests they purported
to serve. The court held that the BBE and HBE prograns were not
narromy tailored to serve a conpelling governnental interest in
remedyi ng past or present discrimnation on the basis of race or
ethnicity, even if sufficient evidence to support the existence of
t hose prograns had been denonstrated. Likew se, the district court
held that the WBE program was not substantially related to an
i nportant governnental interest in renedying past or present
di scrimnation, even if the evidence had been sufficient to support
t he existence of that program

The district court followed its opinion with a final judgnent
that enjoined the County from continuing to operate its MABE

progranms for construction work. This appeal followed.

1. | SSUES

The preceding paragraph describes the substance of the
di strict court's conclusions, although the district court's opinion
phrases those conclusions a little differently. In its opinion,
the district court holds that the BBE and HBE prograns fail strict
scrutiny, and that the WBE program fails wunder internediate
scrutiny, because the “evidence presented by the defendants does
not constitute an adequate show ng of discrimnation.” 943 F.
Supp. at 1584. Conbi ning those hol dings together with the district
court's statenent of the |egal standards governing strict and
i nternedi ate scrutiny, 943 F. Supp. at 1554-56, we understand the
district court's conclusions to be as we have descri bed them
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Despite the evidentiary conplexity of this case, this appea
presents only four major issues. The standards of review
applicable to those issues are set out in Part Il of this opinion,
but before we get there we will briefly outline in this Part what
those issues are and describe our organizational approach for
consi dering them

The first issue is whether the plaintiffs have standing. For
t he reasons discussed in Part |1V, we conclude that they do, which
necessitates that we address the remaining i ssues, i.e., the nmerits
i ssues. We begin addressing the nerits with a discussion in Part
V of the legal standards for scrutinizing affirmative action
prograns of the type involved in this case.

That leads into Part VI of this opinion, which involves the
second and third major issues presented in this appeal. The second
maj or i ssue i s whether the district court erred in finding that the
County | acked a “strong basis in evidence” to justify the existence
of the BBE and HBE prograns. Simlarly, the third major issue is
whet her the district court erred in finding that the County | acked
a sufficient probative basis in evidence to justify the existence
of the WBE program To the extent practicable, we discuss
concurrently the evidence related to those two i ssues, because nuch
of the statistical evidence in this case is derived from studies
related to nore than one MABE program As we reviewthat evidence,
we wll separately consider each MABE program in light of the

standard of review applicable to it.



Finally, the fourth major issue, which we discuss in Part VI,
is whether the MABE prograns are adequately tailored to the
interests they are purported to serve. Because we concl ude that
the district court did not clearly err in finding that the MABE
programs | ack a constitutionally sufficient evidentiary foundati on,
our analysis of this issueis limted to the nost obvi ous probl ens
associated with the County's tailoring of the MABE prograns. As
will be seen, there are several.

Qur conclusion is contained in Part VIII.

[11. STANDARDS OF REVI EW

The | egal standards by which a race-, ethnicity-, or gender-
conscious affirmative action program is to be evaluated are
di scussed in Part V of this opinion. Applying those standards in
the first instance is within the province of the district court,
not this Court. Qur province is to review the decisions and
judgment of the district court, but our authority to do so is
confined by the standards of review We exam ne them bel ow,
separately discussing the standard of review applicable to each of

the four major issues in this appeal.

A.  STANDI NG
Standing is a jurisdictional question. “The federal courts
are under an independent obligation to examne their own
jurisdiction, and standing 'is perhaps the nost inportant of [the

jurisdictional] doctrines."” FWPBS, Inc. v. Gty of Dallas, 493

U S. 215, 231, 110 S. C. 596, 607 (1990) (quoting Allen v. Wi ght,
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468 U.S. 737, 750, 104 S. C. 3315, 3324 (1984)) (alteration in
FWPBS). As with all jurisdictional issues, this Court reviews

standi ng de novo. See, e.qg., MKusick v. Gty of Ml bourne, Fla.,

96 F.3d 478, 482 (11th Cr. 1996) (citation omtted).

B. EVI DENTI ARY FOUNDATI ON OF THE BBE AND HBE PROGRAMS

Both the Supreme Court and this Court have held that a
district court nakes a factual determ nation when it determ nes
whet her there exists a sufficient evidentiary basis justifying

affirmati ve action on the basis of race or ethnicity. See Wagant

v. Jackson Bd. of Educ., 476 U. S. 267, 277, 106 S. C. 1842, 1849

(1986) (“[T]he trial court nust nmake a factual determ nation that
t he enpl oyer had a strong basis in evidence for its concl usion that

remedi al action was necessary.”); Ensley Branch, NAACP. v. Sei bels,

31 F.3d 1548, 1565 (11th Cr. 1994) (sane); Howard v. MlLlucas, 871

F.2d 1000, 1007 (11th Cr. 1989) (sane).

We review a district court's factual findings only for clear
error. See Fed. R Gv. P. 52(a) (mandating that “[f]indings of
fact shall not be set aside unless clearly erroneous”). The
Suprene Court has provided considerable guidance on how the
appellate courts are to apply the clearly erroneous standard.
Because this appeal is concerned chiefly with whether the district
court clearly erred in finding that the County had failed to
denonstrate a sufficient evidentiary foundation to justify the
exi stence of the MABE prograns, a detailed review of the Suprene
Court's guidance on the clearly erroneous standard is warranted.
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We cannot hold a district court's finding of fact is clearly
erroneous unless, in viewof the entire record, we are “left with
a definite and firmconviction that a n stake has been commtted.”

Anderson v. City of Bessener Cty, 470 U S. 564, 573, 105 S. C

1504, 1511 (1985) (citation and internal quotation marks omtted).
That is an exacting standard, purposefully designed to restrict
second guessing in the factfinding arena. As the Suprene Court has
expl ai ned:

This standard plainly does not entitle a review ng
court to reverse the finding of the trier of fact sinply
because it is convinced that it would have decided the
case differently. ... If the district court's account of
the evidence is plausible in light of the record viewed
inits entirety, the court of appeals nmay not reverse it
even though convinced that had it been sitting as the
trier of fact, it would have weighed the evidence
differently. \Were there are two perm ssible views of
t he evi dence, the factfinder's choi ce between t hemcannot
be clearly erroneous.

ld. at 573-74, 105 S C. at 1511 (citations omtted).
Furt hernore, our scope of reviewis no |less circunscri bed when the
district court's factfindings rest on physical or docunentary
evi dence instead of credibility determ nations. See id. at 574,
105 S. CG. at 1511-12.

The Suprenme Court has explained with unm stakable clarity our
duty in evaluating the district court's factfindings in this case.
That duty nost enphatically is not to deci de whether we agree with
the district court's view of the evidence. | nstead, we nust
determ ne only whether the district court's view of the evidence,
as reflected in its factfindings, is a permssible one, i.e., a

pl ausi ble one in light of the entire record.
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C. EVI DENTI ARY FOUNDATI ON OF THE WBE PROGRAM

Neither the Suprenme Court nor this Court has squarely held
that a district court nmakes a factual determ nation when it
determ nes whether there exists a sufficient evidentiary basis
justifying affirmati ve action on the basis of gender. Although we
have had occasion to review the evidentiary foundation of gender-
conscious affirmative acti on, we have conducted t hat revi ew w t hout
specifically explaining whether we were review ng the evidence de
novo or instead reviewing the district court's view of the evidence
for clear error.

For exanple, in Ensley Branch, 31 F.3d at 1581, we reviewd

t he evidentiary foundati on of a gender-conscious affirmative action
program and concluded that “[t]he record before us contains
subst anti al anecdot al and statistical evi dence  of past
di scrim nation against wonen.” Al though we did not explain
specifically in that case that we were reviewing the district
court's evidentiary factfindings, instead of revi ew ng t he evi dence
de novo, a close reading of the opinion reveals the nature of our
review. W examined the district court'dindings that “[f]or many
years announcenents for positions as police patrolmn and
firefighter were restricted to nmales only” and that “wonen were
grossly underrepresented in a variety of Gty positions.” 1d.
(citation and internal quotation marks omtted). After review ng
t hose factual findings, we concluded: “These and rel ated findings

by the district court justify the district court's finding that

there is nore than anple reason for the Personnel Board and the
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City of Birm nghamto be concerned that they would be in tinme held
liable for discrimnation.” 1d. (enphases added) (citations and
internal quotation marks omtted).

As a close | ook at our Ensley Branch opinion reveals, when we

review the evidentiary basis of a gender-conscious affirmative
action program we do not reviewthe evidence de novo. |Instead, we
review the evidence to determine whether it can “justify the
district court's finding” that the gender-conscious affirmative
action programis or is not rooted in evidence of current or past
discrimnation in the relevant econom c sphere. In other words,
the sanme clearly erroneous standard governs our review of the
evidentiary sufficiency issue involving gender-consci ous prograns
that governs our review of the evidentiary sufficiency issue
i nvol ving race- or ethnicity-conscious prograns.
That is true even though, as we wll explain in nore detai

| at er, gender-conscious affirmati ve acti on prograns nay rest safely
on a weaker evidentiary foundation than race- or ethnicity-
consci ous prograns. For gender-conscious prograns, we decide if
the district court clearly erred in determ ning whether the
governnent had a sufficient probative basis in evidence to justify
affirmati ve action. For race- or ethnicity-conscious progranms, we
decide if the district court clearly erred in determ ning whether
the government had a strong basis in evidence to justify
affirmati ve action. Because in both circunstances the district

court nmakes the same basic type of determnation (factual), it
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would be illogical to apply a different standard of review W

revi ew both determ nations under the clearly erroneous standard.

D. "NARROW TAI LORI NG' AND " SUBSTANTI AL RELATI ONSHI P"

A district court applies law to the facts when it determ nes
whet her a race- or ethnicity-conscious renedy is narrowmy tail ored
to serve a conpelling governnent interest, and whether a gender-
consci ous renedy bears a substantial relation to an inportant
governnmental interest. After identifying the factual predicate for
the affirmative action program in question, the district court
makes a | egal determ nation about whether the programis terns are
sufficiently tied to its legitimte goals to pass constitutional
muster. This Court reviews de novo a district court's application
of law to the facts. See Simons v. Conger, 86 F.3d 1080, 1084
(11th Cir. 1996).

We now apply the foregoing standards of review to the issues

in this appeal, beginning with the standing issue.

V. STANDI NG

The intervenors' have nounted a two-pronged attack on the
plaintiffs' standing. First, the intervenors argue that because
the plaintiffs failed to put on any evidence that the were or woul d
be affected by each of the MABE prograns, they had no standing to
chal | enge each program W di sagree.

The undi sputed facts reveal that the plaintiffs are six trade
associ ati ons whose nenbers regularly performwork for the County.

There are a nunber of conpanies within each association, and the
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intervenors stipulated that the County "will likely exclude in the

future -- based on racial, ethnic and sexual criteria --
plaintiffs' non-[ MABE] menbers frombi dding for certain contracts.”
That stipulation covered all three prograns, and relieved
plaintiffs of the duty to put on any evidence that they would be
affected by any or all of the three prograns. The very purpose of
a stipulation is to relieve a party of the burden it would
ot herwi se have of introducing evidence to prove a fact. See Fed.
R Cv. P. 16(c)(3) (providing that at the pretrial conference the
district court may take action directed toward *“obtaining
adm ssions of fact and of docunments which will avoid unnecessary
proof ™).

As this Court recently explained, parties nmay not stipulate to
jurisdiction, but they may stipulate to facts that bear on our

jurisdictional inquiry. See West Peninsular Title Co. v. Palm

Beach County, 41 F.3d 1490, 1492 n.4 (11th Gr.), cert. denied, 116
S. C. 338 (1995). When the record contains such stipul ations, we
| ook to the record to determ ne whether “the stipulated facts give
risetojurisdiction.” |d. (enphasis omtted). Here, the parties

stipulation that the plaintiffs likely wll be excluded from
performng future contracts with the County due to the race-

ethnicity-, and gender-conscious criteria of the MABE prograns is
the end of the inquiry as to whether the plaintiffs likely will be
adversely affected by all three affirmative action prograns at

issue in this case.
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The second prong of the intervenors' attack on the plaintiffs

standing is simlar to the first. The intervenors contend that
because the plaintiffs failed to establish -- by stipulation or
evidence -- which of the five “contract mneasures” likely wll

adversely affect them they lack standing to chall enge the MABE
programns in toto. We disagree. The existence of each the prograns,
including all of its component parts, nmust withstand the appropriate
| evel of constitutional scrutiny if that programis to be upheld. Either
a programis grounded on a proper evidentiary factual predicate or it is
not . If it is, then that program sails on to the next stage of the
anal ysis, where each conmponent contract neasure is tested against the
“narrow tailoring” and “substantial relationship” requirements. On the
other hand, if a programis not grounded on a proper evidentiary basis,
then all of the contract nmeasures go down with the ship, irrespective of
any narrow tailoring or substantial rel ationship analysis.

By stipulation, the plaintiffs' nmenbers are conpeting with MABEs f or
County construction contracts, and because of the MABE prograns they do
not conpete on an equal basis. Wen the governnment |oads the dice that
way, the Suprenme Court says that anyone in the ganme has standing to raise
a constitutional challenge. “The injury in cases of this kind is that
a discrimnatory classification prevent[s] the plaintiff from conpeting

on an equal footing.” Adarand Constructors, Inc. v. Pena, us __

_, 115 s. . 2097, 2105 (1995) (alteration in original) (citation and
internal quotation marks omitted). "To establish standing, therefore,
a party challenging a set-aside program ... need only denonstrate that
it is able and ready to bid on contracts and that a di scrimnatory policy

prevents it from doing so on an equal basis." Nort heastern Florida

Contractors v. City of Jacksonville, 508 U.S. , | 113 S. Ct. 2297,
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2303 (1993). W are satisfied that the plaintiffs have standing to
chal l enge the constitutionality of the MABE prograns, and we turn nowto

the nerits of that chall enge.

V. LEGAL STANDARDS FOR SCRUTI NI ZI NG AFFI RVATI VE ACTI ON PROGRAMS
A.  RACI AL AND ETHNI C PREFERENCES
Because the BBE and HBE prograns create preferences based on race
and ethnicity, the relevant constitutional standard applicable to those

prograns is the strict scrutiny test articulated in Gty of Richnond v.

J.A Croson Co., 488 U.S. 469, 109 S. . 706 (1989). That test requires

a “searching judicial inquiry” intothe justification for the preference,
because wi thout that kind of close analysis “there is sinply no way of
determ ning what classifications are 'benign' or 'renedial' and what
classifications are in fact notivated by illegitimte notions of racial

inferiority or sinple racial politics.” [d. at 493, 109 S. . at 721

Accordingly, strict scrutiny is designed both to snoke out
illegitimite uses of race by assuring that the legislative body is
pursui ng a goal inportant enough to warrant use of a highly suspect tool”
and to “ensure[] that the neans chosen 'fit' this conmpelling goal so
closely that there is little or no possibility that the notive for the
classification was illegitimte racial prejudice or stereotype.” 1d.
Under strict scrutiny, an affirmative action program nust be based

upon a "conpel l'i ng governmental interest” and nust be "narrowy tail ored"

to achieve that interest. E.qg., Ensley Branch, 31 F.3d at 1564

(citations omitted). As we have observed:

In practice, the interest that is alleged in support of
raci al preferences is al nbost al ways t he sanme -- renedyi ng past
or present discrimnation. That interest is w dely accepted
as conmpelling. As a result, the true test of an affirnative
action programis usually not the nature of the governnment's
interest, but rather the adequacy of the evidence of
discrimnation offered to show that interest.
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Id. at 1565 (citations and internal quotation narks omtted).

If a race- or ethnicity-conscious affirmative action programis to
be upheld, "the district court nmust make a factual determ nation that
[there exists] a strong basis in evidence" to support the conclusion that
remedi al action is necessary. |d. (citation and internal quotation narks

omtted); see also Croson, 488 U.S. at 500, 109 S. C. at 725 (plurality

opinion). As we explained in Ensley Branch, "[c]ertain aspects of this

inquiry are well established.” 31 F.3d at 1565. A "strong basis in
evi dence" cannot rest on "an anorphous cl ai mof societal discrimnation,
on sinple legislative assurances of good intention, or on congressional
findings of discrimnation in the national econony.” 1d. (citing and
applying Croson) (internal quotation marks onitted). However, a
governnental entity can “justify affirmative action by denonstrating
'gross statistical disparities' between the proportion of minorities
hired ... and the proportion of mnorities willing and able to do the
work.” 1d. (citations onmtted). “Anecdotal evidence may al so be used
to document discrimnation, especially if buttressed by relevant
statistical evidence.” |d. (citation omtted). Accordingly, “if the
[ County] <could show that it had essentially becone a 'passive
participant' in a systemof racial exclusion practiced by el ements of the
| ocal construction industry,” the Suprene Court has made it “clear that
the [County] could take affirmative steps to dismantle such a system”
Croson, 488 U. S. at 492, 109 S. . at 721 (plurality opinion).

Here, the district court reviewed the evidence and made a factual
determ nation that the County |acked the requisite strong basis in
evi dence to support the County's conclusion that race- and ethnicity-
conscious renedial action is necessary. 943 F. Supp. at 1584, As

previously explained, our role in re-reviewing that evidence is linited.
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Qur task is not to determ ne whether the district court's factfinding is
“correct” in the sense of ultimate truth. Instead, under the clearly
erroneous standard, our duty is to exam ne the record solely to determ ne
whet her the district court's view of the evidence is a pernissible one,

a plausible one in light of the entire record.

B. GENDER PREFERENCES
1. The Effect of the VM Decision

At first blush, the relevant constitutional standard to be applied
to the WBE programis not entirely clear. Traditionally, gender-based
affirmative action progranms have been governed by internediate scrutiny,
nmeani ng t hat “It]o wi t hst and constitutional chal | enge,
classifications by gender must serve inportant governmental objectives

and nust be substantially related to achi evenent of those objectives.”

Craig v. Boren, 429 U.S. 190, 197, 97 S. C. 451, 456-57 (1976). That
has been the standard for two full decades, and the district court
applied it to this case. See 943 F. Supp. at 1556.

The district court was concerned, however, by the Suprene Court's

recent decision in United States v. Virginia, 116 S. C. 2264 (1996)

(invalidating the mai nt enance of singl e-sex educati on programat Virginia
Mlitary Institute) (hereinafter “VM”). In VM, the Court held that
"[plarties who seek to defend gender-based governnent action mnust
demonstrate an 'exceedingly persuasive justification' for that action."
Id. at 2274 (citations onitted). The phrase “exceedingly persuasive
justification” perneates the Court's VM opinion, id. at 2271, 2274,
2276, 2282, 2287, and that phrase connotes nore intense scrutiny than do
customary descriptions of internmediate scrutiny. See id. at 2294
(Scalia, J., dissenting) (suggesting that the najority had effectively

adopted a form of strict scrutiny for gender «classifications).

20



Neverthel ess, the VM Court expressly disclained "equating gender
classifications, for all purposes, to classifications based on race or
national origin." 1d. at 2275 (mmjority opinion).

The district court assumed wthout deciding that traditional
internmediate scrutiny still applies to gender-conscious affirmative
action progranms. See 943 F. Supp. at 1556. Finding that the WBE program
| acked a sufficient evidentiary foundation to wthstand traditional
intermedi ate | evel scrutiny, the district court found it unnecessary to
deci de whether the VM decision raised the constitutional hurdle over
whi ch gender-conscious affirmative action prograns nust leap. See id.
We conclude that the district court was correct to apply internediate
scrutiny to the WBE program

First, although the phrase “exceedingly persuasive justification”
has nore |inguistic verve than conventional descriptions of internediate
scrutiny, it does not necessarily follow that a new constitutional
standard for judging gender preferences is enbodied in that phrase.
Concurring in VM, Chief Justice Rehnquist suggested that the “phrase is
best confined, as it was first used, as an observation on the difficulty
of neeting the applicable test, not as a forrmulation of the test itself.”
VM, 116 S. C. at 2288 (Rehnquist, C. J., concurring). Simlarly,
Justice Scal i a suggested that the answer to whether the justification for
a gender classification is “exceedingly persuasive” is properly derived
fromconsi deri ng whet her the cl assification serves i nportant gover nnent al
objectives and is substantially related to their achievenent. 1d. at
2294 (Scalia, J., dissenting). That is an attractive resolution of the
issue -- especially in viewof the fact that the majority opinion in VM
recites the tinme-honored internediate scrutiny standard w th approval

even as it explains how a district court nust evaluate whether the
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proffered justification for a gender classification is “exceedingly
persuasive.” See id. at 2275 (majority opinion).

Mor eover, a hol di ng that the Suprene Court has abandoned traditi onal
internediate scrutiny in favor of a nore restrictive fornulation woul d

mean that the Court has overruled sub silentio its long line of

precedents applying intermedi ate scrutiny to gender classifications. See
id. at 2288 (Rehnquist, C. J., concurring) (listing Supreme Court
precedents applying traditional internediate scrutiny). Even if theVM
case portends a major change in the Suprene Court's approach to gender
classifications, “we are not at liberty to disregard binding case |aw
that is so closely on point and has been only weakened, rather than

directly overruled, by the Suprene Court.” Florida Leaque of Prof'l

Lobbyi sts v. Meqgs, 87 F.3d 457, 462 (11th Cr. 1996). The Suprene Court

has cautioned us that “[i]f a precedent of this Court has direct

application in a case, yet appears to rest on reasons rejected in sone

other line of decisions, the Court of Appeals should follow the case
which directly controls, leaving to this Court the prerogative of
overruling its own decisions.” Rodriguez de Quijas v. Shearson/ Anerican

Express, Inc., 490 U S. 477, 484, 109 S. C. 1917, 1921-22 (1989); see

al so Agostini_v. Felton, U S , , S a. . . (June

23, 1997) (reaffirm ng that hol ding of Rodriquez de Quijas). O course,

we take that adnonition seriously. See, e.qg., Brisentine v. Stone &

Webster Eng'g Corp., F.3d __, __ (No. 96-6866, 1ith Cr. 1997);
Scala v. Gty of Wnter Park, F.3d __, __ n.2 (No. 96-3121, 11ith
Cr. 1997).

Thereis along line of directly applicabl e Suprenme Court precedents
applying traditional intermediate scrutiny to gender classifications.

More specifically, the Suprenme Court held in Mssissippi University for
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Wnen v. Hogan, 458 U.S. 718, 724, 102 S. C. 3331, 3335 (1982), that

i ntermedi ate scrutiny was the appropriate test to apply to a gender-based
classification favori ng wonen, which is the sanme type of classification

created by the County's WBE program Instead of overruling M ssissippi

University for Wonen, the VM Court cited that case as “imediately in

point” and the “cl osest guide” for the VM decision itself. VM, 116 S
C. at 2275, 2271. The Suprene Court is not in the business of
overruling its own precedents by citing them with approval, and we
decline to hold that the Court did so in the VM case. Unless and until
the Supreme Court tells us otherwi se, intermediate scrutiny remains the
applicable constitutional standard in gender discrimnation cases, and
a gender preference nmay be upheld so long as it is substantially rel ated
to an inportant governnental objective.

2. The Requisite Evidentiary Show ng

In attenpting to satisfy the i nportant governnental objective prong
of the intermedi ate scrutiny test, the County contends that the objective
of the WBE programis to “redress discrimnation against wonen.” That
stated objective is typical, and it is unquestionably a sufficiently
“inmportant” one to sustain a gender-conscious affirmative action program

See Califano v. Wbster, 430 U. S. 313, 318, 97 S. C. 1192, 1195 (1977)

(upholding affirmative action in the calculation of Social Security
retirenment benefits where “[t]he chall enged statute operated directly to

conpensate wonen for past economc discrimnation’); see also, e.q.,

Ensl ey Branch, 31 F.3d at 1580 (holding that “the government interest

prong of the inquiry can be satisfied by a showing of societal
discrinmnation in the relevant econonic sector”). Therefore, as in the
raci al analogue, “the true test of an affirmative action program is

usually not the nature of the governnent's interest, but rather the
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adequacy of +the evidence of discrimnation offered to show that
interest.” 1d. at 1565 (citation and internal quotation marks omitted).

Although it is clear that both gender-conscious and race- or
et hni ci ty-consci ous progranms nust be tested for evidentiary sufficiency,
t he neasure of the evidence required is less clear in the gender context.
The Suprenme Court has not addressed the question explicitly, and there
is a simlar dearth of guidance in the reported decisions of other
federal appellate courts. As the Third Circuit has observed, “Few cases
have considered the evidentiary burden needed to satisfy internediate
scrutiny in this context and there is no Croson analogue to provide a

ready reference point.” Contractors Ass'n v. Gty of Philadelphia, 6

F.3d 990, 1010 (3d G r. 1993). The Suprene Court has told us plainly
that race- and ethnicity-conscious progranms nmust be tested for a “strong
basis in evidence,” and a body of appellate jurisprudence has devel oped

to provide that |abel with neaningful content. See, e.q., Croson, 488

U S at 499-504, 109 S. C. at 724-27 (identifying factors that cannot

form a “strong basis in evidence”); Ensley Branch, 31 F.3d at 1565

(citing and applying Croson). In the gender context, however, we nust
work wi t hout an anal ogous evidentiary |abel fromthe Suprene Court, and
the jurisprudence is | ess devel oped.

Regardl ess of what |abel mght be affixed to the standard, it is
clear to us that a gender-conscious affirmative action program can rest
safely on something |l ess than the “strong basis in evidence” required to
bear the weight of a race- or ethnicity-conscious program W agree with
the Third Crcuit that “[l]ogically, a [local governnent] mnust be able
to rely on less evidence in enacting a gender preference than a raci al
pref erence because applying Croson's evidentiary standard to a gender

preference would eviscerate the difference between strict and
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internmedi ate scrutiny.” Contractor's Ass'n, 6 F.3d at 1010; see also

Peter Lurie, Comment, The Law as They Found It: Disentangling Gender-

Based Affirmative Action Prograns from Croson, 59 U Chi. L. Rev. 1563,

1584-89 (1992) (concluding that “[t]he factual predicate required cannot
be equal to that needed to support a racial classification” because
“Ial]ppending a Coson-style factual predicate to the standard
di si ngenuously transforns” intermediate scrutiny into strict scrutiny).

While there is a difference between the evidentiary foundation
necessary to support a race- or ethnicity-conscious affirmative action
program and the evidentiary foundation necessary to support a gender
preference, that difference is one of degree, not of Kkind. In both
circunmstances, the test of the programis the adequacy of evidence of
discrimnation, but in the gender context | ess evidence is required. The
difficulty, of course, is in determ ning how nmuch | ess.

Thus far, the Third Circuit is the only federal appellate court that
has explicitly attenpted to clarify the evidentiary requirenent

applicable to gender-conscious prograns. |In Contractors Association, it

announced that the internediate scrutiny standard “requires the

[government] to present probative evidence in support of its stated

rational e for the gender preference, discrimnation against wonmen-owned

contractors.” Contractors Ass'n, 6 F.3d at 1010 (enphasi s added). After

announci ng t he “probative evi dence” standard, the Contractors Associ ation

court went on to hold that the evidence of discrimnation agai nst wonen
that the government had offered was “insufficient to create an i ssue of
fact.” Id. at 1011. It reached that conclusion even though the
government had offered sonme evidence of discrimnation against wonen,
including a statistical study, an affidavit, and the testinony of a

wi tness who had appeared at a city council hearing. See id.
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Plainly, the evidence offered by the governnment in Contractors

Associ ation was “probative” as that word i s comonly under st ood, because

it tended, at least to sone extent, to prove discrinmnation against

wonmren. See, e.qg., Black's Law Dictionary 1203 (6th ed. 1990) (defining

“probative evidence” as evidence “tending to prove” or which “contributes

toward proof”). The probative evidence in Contractors Association was

nonet hel ess judged “insufficient.” W think that the court'sholding in

Contractor's Association is nmore hel pful than the “probative evidence”
standard the opinion articulates. Under the Third Grcuit's hol di ng,
evi dence offered in support of a gender preference nust not only be
“probative,” it nust also be “sufficient.”

W agree with the Third Circuit's de facto requirenent that a
proponent of a gender-conscious affirnative action program nust present
not only probative evidence of discrinination, but sufficient probative

evidence of it. O course, that fornulation begs the question of when

the evidence becones “sufficient,” but no nore so than the Suprene
Court's requirement of a “strong basis in evidence” in the racial
anal ogue begs the question of when the evidence becones “strong.” In

both contexts, the evidentiary standards necessarily are tautol ogica
when the words alone are considered and nust draw nmeaning from an
evol ving body of case lawthat will define them Although the difference
between the “strong basis in evidence” standard applicable to race- or
et hni city-consci ous progranms and the | ess-stringent “sufficient probative
evi dence” standard applicable to gender-conscious prograns cannot be
measured or described with scientific precision, we have previously
recognized two principal guidelines that mark the boundaries of

internmedi ate scrutiny evidentiary anal ysis.
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First, “[ulnder the intermediate scrutiny test, a | ocal governnent
nmust denonstrate some past discrimnation against wonen, but not

necessarily discrimnation by the governnent itself.” Ensley Branch, 31

F.3d at 1580. I ndeed, “[o]ne of the distinguishing features of
intermediate scrutiny is that, unlike strict scrutiny, the governnent
interest prong of the inquiry can be satisfied by a showi ng of societal
discrimnation in the relevant economc sector.” Id. (citations
omtted). Thus, to be sufficient the evidence need not be about
governnental discrimnation

Second, the internediate scrutiny evidentiary review is not to be
directed toward mandating that gender-conscious affirmative action is

used only as a “last resort,” Hayes v. North State Law Enforcenent

Oficers Ass'n, 10 F.3d 207, 217 (4th Cr. 1993) (racial discrimnation

case), but instead to ensuring that the affirnmative action programis “a
product of analysis rather than a stereotyped reaction based on habit,”

Contractors Ass'n, 6 F.3d at 1010 (quoting Metro Broadcasting, Inc. v.

FCC, 497 U S. 547, 582-83, 110 S C. 2997, 3018-19 (1990)).
Neverthel ess, any “'analysis' that rests upon unsupported factual
pren ses cannot possibly be 'reasoned,’ and an untrue and w dely-held

generalization about nen or wonmen is by definition a 'stereotype.

Lanprecht v. FCC, 958 F.2d 382, 393 n.3 (D.C. Cir. 1992) (Thomas, G rcuit

Justice). That is why the internediate scrutiny evidentiary “inquiry

turns on whether there i s evidence of past discrimnation in the econonic

sphere at which the affirmative action program is directed.” Ensl ey
Branch, 31 F.3d at 1581. Unsupported generalizations will not suffice.

Al t hough sufficiency-of-the-evidence standards may elude precise
formul ati on, we believe the foregoing two guidelines will assist courts

in determning when a governnent has presented sufficient probative
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evidence in support of its stated rationale for enacting a gender
preference, i.e., when the evidence is sufficient to show that the
preference rests on evidence-informed analysis rather than on
stereotypi cal generalizations. Under those guidelines, the government
must satisfy an “internediate” standard -- less stringent than the
“strong basis in evidence” standard associated with strict scrutiny, yet
nmore demandi ng than nerely any probative evidence. The Third Grcuit's

actual holding in Contractors Association that the evidence there was

insufficient, a holding with which we agree, provides sone guidance to
bench and bar. We hope our decision about whether the district court
clearly erred in finding that the specific evidentiary showing in this
case is insufficient will provide additional guidance. Future cases may
serve to clarify further the evidentiary standard applicable to gender-
conscious affirmative action programs, but for the tine being we need
only deci de whether the district court clearly erred in finding that Dade
County failed to neet its evidentiary burden in this case.

In this case, the district court reviewed the evidence that the
County offered in support of the WBE program and it nmade a factual
determ nation that the evidence was “insufficient to provide the factua
predicate to support the County's state[d] rationale for its gender
pref erence program’” 943 F. Supp. at 1584. As with the racial and
ethnicity preference prograns, we have a linmted role to play in
evaluating that factfinding. W will not review the evidence to
det er mi ne whet her we woul d have reached a different conclusion if we had
been sitting as the trier of fact. Instead, we will review the evidence
only to determ ne whether the district court's view of the evidence is

a permssible one, a plausible one in light of the entire record.

VI. THE EVI DENCE
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The County put forward two types of evidence in support of its MABE
prograns: (1) statistical evidence and (2) nonstatistical or "anecdotal"
evi dence. Because much of the statistical evidence is derived from
studies related to nore than one MABE program we wll review the
statistical evidence for all three of the progranms sinultaneously,
bearing in mind that a |l ess stringent standard of review applies to the
WBE program After reviewi ng the statistical evidence, we will review
t he anecdotal evidence, which is focused al nost exclusively on the BBE
program

Before turning to the evidentiary details, however, we address an
i ssue that bears on nuch of the analysis that will follow. Wth respect
to the BBE program nost of the statistical evidence presented by the
County is “post-enactnment” evidence, i.e. evidence based on data rel ated
to years following the County's initial enactnment of the BBE programin
1982. As we and a nunber of other circuits have held, the use of that
ki nd of evidence is perm ssible:

Al t hough Croson requires that a public enployer show strong

evi dence of discrimnation when defending an affirmative

action plan, the Supreme Court has never required that,

before i npl enenting affirmati ve acti on, the enpl oyer nust have
already proved that it has discriminated. On the contrary,
formal findings of discrimnation need neither precede nor

acconpany the adoption of affirmative action.

Ensl ey Branch, 31 F. 3d at 1565; see al so Concrete Wirks v. Cty & County

of Denver, 36 F.3d 1513, 1521 (10th Cir. 1994), cert. denied, 514 U. S

1004, 115 S. Ct. 1315 (1995); Contractors Ass'n, 6 F.3d at 1003-04 (3d

Cr. 1993); Harrison & Burrowes Bridge Constructors, Inc. v. Cuono, 981

F.2d 50, 60 (2d Cr. 1992); Coral Constr. Co. v. King County, 941 F.2d

910, 920 (9th Cir. 1991).

Wt hout repeating everything we had to say in Ensley Branch on this

subject, it warrants enphasis that consideration of post-enactnent
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evidence is appropriate when affirmati ve acti on prograns are scrutinized,
because “[a] violation of federal statutory or constitutional
requi rements does not arise with the making of a finding; it arises when

the wong is commtted.” Wagant v. Jackson Bd. of Educ., 476 U.S. 267,

289, 106 S. Ct. 1842, 1855 (1986) (O Connor, J., concurring). Therefore,
if the County can denonstrate that, notwithstanding its affirmative
action efforts, it remains a “' passive participant' in a systemof raci al
exclusion practiced by elenments of the local construction industry,”
Croson, 488 U. S. at 492, 109 S. C. at 721 (plurality opinion), there is
no justification for invalidating the County's voluntary efforts to
dismantl e that exclusionary system at least to the extent that those
efforts are narrowy tailored to acconplishnment of that goal. This is
particularly true in light of the fact that the relief granted to the
plaintiffs by the district court is a permanent injunction against the

conti nued operation of the MABE prograns. See Contractors Ass'n, 6 F.3d

at 1004 (observing that “[Db]ecause injunctions are prospective only, it
makes sense to consider all available evidence ... including the post-
enact nent evi dence”).

Al t hough post - enact nent evi dence i s adm ssi bl e to det ern ne whet her
an affirmative action programis constitutional, such evidence carries
with it the hazard that the program at issue may itself be masking
di scrim nation that m ght otherw se be occurring in the rel evant market.
In viewof that hazard, the County contends that the district court erred
when it “failed to consider that the 12 year pre-existing BBE program
caused the foregoing [statistical] mneasures of participation to
understate disparity for Black participation.” On that point, the County

is mstaken, because the district court did consider that possibility.
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In fact, the district court observed that the County's use of post-
enactnent evidence was “skewed by the challenged affirmative action
program” 943 F. Supp. at 1558, even though the court neverthel ess
considered in detail the post-enactnent evidence that the County itself
chose to present. What the district court did not do is specul ate about
what the data m ght have shown had the BBE program never been enact ed.
We find no fault in that approach, because a strong basis in evidence can
never arise from sheer specul ation. Government actors are free to
i ntroduce post-enactnent evidence in defending affirnmative action
prograns, but if that evidence fails to nmeet the applicable evidentiary
burden, a federal court cannot sinply presune that, absent the prograrnms,
sufficient evidence of discrimnation would have been found. Like the
district court, we take the County's evidence as we find it, or rather

as the County presented it.

A, THE STATI STI CAL EVI DENCE
The County presented five basic categories of statistical evidence
to the district court: (1) County contracting statistics; (2) County
subcontracting statistics; (3) mnmarketplace data statistics; (4) The
Wai nwright Study; and (5) The Brinmmer Study. Bel ow, we describe and

sumari ze each of those categories of statistical evidence in turn.

1. County Contracting Statistics

The heart of the County's statistical analysis is a study that

conpares the followng three factors for County nonprocurenment 2

When Dade County engages with the private sector in business
activities, the County cl assifies those activities as “procurenent”
or “nonprocurenent.” In general, nonprocurenment business
activities
i nclude construction, personal and professional services, |eases,
and concessions. Approximately 90% of the County's overal
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construction contracts: (1) the percentage of bidders that were MABE
firms; (2) the percentage of awardees that were MABE firns; and (3)
t he proportion of County contract dollars that have been awarded to
MABE firms. The study nmkes those conparisons for two tine
periods: 1989-91 and 1993. Fiscal year 1992 was not included in
the study, because of the extraordinary expenditures associ ated
with Hurricane Andrew. The statistics for the years that were

i ncl uded nmay be sunmarized as foll ows:

construction expenditures fall are classified as nonprocurenent,
whi ch under st andably pronpted the County to focus its statistica
presentati on on nonprocurenment construction contracting data. The
County's expert, Dr. Manuel Carvajal, testified that the
nonprocurenment construction contracting statistics were the nost
probative statistical evidence of discrimnation that the County
had.
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BBE: 1989-91

Category BBE Bidders (%) BBE Awardees (%) Contract $ (%)
SIC 15 13.8 15.0 1.8
SIC 16 52 3.4 0.5
SIC 17 16.2 13.5 4.8
BBE: 1993
Category BBE Bidders (%) BBE Awardees (%) Contract $ (%)
SIC 15 17.5 24.6 7.8
SIC 16 16.6 24.1 9.9
SIC 17 21.3 20.0 14.0
Def endants' Exhibit L.
HBE: 1989-91
Category HBE Bidders (%) | HBE Awardees (%) Contract $ (%)
SIC 15 31.0 33.0 15.0
SIC 16 23.2 21.9 14.2
SIC 17 28.6 31.1 7.2
HBE: 1993
Category HBE Bidders (%) | HBE Awardees (%) Contract $ (%)
SIC 15 31.7 33.9 24 .4
SIC 16 22.5 26.5 18.2
SIC 17 29.5 30.0 32.7
Def endants' Exhibit M
WBE: 1989-91
Category WBE Bidders (%) | WBE Awardees (%) Contract $ (%)




SIC 15 6.9 6.0 1.0
SIC 16 3.2 2.2 2.9
SIC 17 13.3 13.5 4.4
WBE: 1993
Category WBE Bidders (%) WBE Awardees (%) Contract $ (%)
SIC 15 13.5 6.1 0.9
SIC 16 9.2 5.7 53
SIC 17 9.8 15.0 25.4

Def endant s’ Exhibit N

At least one thing is fairly obvious from the foregoing
statistics. For the BBE and HBE statistics, there are no
consistently negative disparities between the bidder and the
awar dee percentages. In fact, by 1993, the BBE and HBE bi dders are
bei ng awarded nore than their proportionate "share" of the tota
nunber of County contracts in every SIC category, when the bidder
percentages are used as the baseline for predicting those shares.
There are a coupl e exceptions to that observation, but in general
it is true. Therefore, as an initial matter, we certainly cannot
conclude that the district court clearly erred by failing to find
a strong basis in evidence of discrimnation agai nst BBES and HBEs
fromdisparities between bidder and awar dee percent ages.

For WBEs, the bidder/awardee results are decidedly m xed. For
SIC 17, WBEs consistently have been awarded nore than their
proportionate share of County contracts. For SIC 15 and SIC 16 in

years 1989-91, the difference between the WBE bi dder and awardee
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percentages is small, but disfavorable to the WBEs. For those sane
categories in 1993, however, the difference bet ween VWBE bi dders and
awardees is nore disfavorable to WBEsS -- at the sane time the
favorable disparity in SIC 17 has al so i ncreased. Wthout further
anal ytical refinenment, we cannot say that the district court
clearly erred by failing to find in the m xed picture presented by
t he WBE bi dder/awardee disparities a sufficiently probative basis
in the evidence of discrimnation in the relevant econom c sector
to justify the County's use of a gender preference.

The County's study refined the foregoing statistical analysis
by bringing into the mx the percentage of County construction
contract dollars actually being awarded to MABEs. To do that, the
study cal cul ated "di sparity i ndices" for each programand SI C code.
In colloquial terns, a disparity index conpares the anount of
contract awards a group actually got to the anpunt we would have
expected it to get based on that group's bidding activity and
awar dee success rate. More specifically, a disparity index
measures the participation of a group in County contracting dollars
by dividing that group's contract dollar percentage by the rel ated
bi dder or awardee percentage, and nultiplying that result by 100%
The cl oser the resulting index is to 100% the greater the neasured
group's participation in the contracting dollars. For instance, if
the BBEs represented 10% of bidders, and were awarded 10% of
contract dollars, the bidder disparity index would be:

(Contract Dollar %6 = Bidder %26 ) x 100 %6=

(10%0 = 10%0) x 100%=
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1 x 100% = 100% or "full participation"

Simlarly, if the BBEs represented 10% of awardees, but were
awarded only 5% of contract dollars, the awardee disparity index
woul d be:

(Contract Dollar %6 + Awardee 26 ) x 100 %26=

(5% = 10%) x 100%%=

.5 x 100%0 = 50%0 or "half participation"

The wutility of disparity indices or simlar nmeasures to
examne the utilization of mnorities or wonen in a particular
i ndustry has been recogni zed by a nunber of federal circuit courts.

See Concrete Wrks, 36 F.3d at 1523 n.10 (10th Cr. 1994)

(empl oying disparity index); Contractors Ass'n, 6 F.3d at 1005 (3d

Cir. 1993) (enploying disparity i ndex); Associated Gen. Contractors

V. Coalition for Economic Equity, 950 F.2d 1401, 1414 (9th Grr.

1991) (enploying simlar statistical data); see also Stuart v.

Roache, 951 F.2d 446, 451 (1st GCr. 1991) (enploying simlar
statistical data); Cone Corp v. Hillsborough County, 908 F.2d 908,

915-16 (11th Gr. 1990) (enploying simlar statistical data).

In general, and as the district court recognized, disparity
i ndices of 80% or greater, which are close to full participation,
are not considered indications of discrimnation. For instance,
the EEOC s disparate inpact guidelines use the 80% test as the
boundary line for determ ning a prina faci e case of discrimnation.
29 CF.R 8 1607.4D. Additionally, none of the circuits that have
explicitly endorsed the use of disparity indices have indicated

that an index of 80% or greater mght be probative of
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di scrimnation. See Concrete Wrks, 36 F.3d at 1524 (10th Grr.

1994) (crediting disparity indices ranging from 0% to 3.8%;
Contractors Ass'n, 6 F.3d at 1005 (3d CGr. 1993) (crediting

disparity index of 49%. The district court did not consider
disparity indices of 80% or greater to be probative of
discrimnation. Inlight of the foregoing authority, includingthe
EEOC s gui dance on the subject, we cannot say that view of the
evi dence was clearly erroneous.

After calculation of the disparity indices, the County's study
tested the statistical significance of the results through the
application of standard devi ati on anal ysis. The standard devi ation
figure describes the probability that the neasured disparity is the
result of nmere chance. As we previously have recognized:

Social scientists consider a finding of two standard

devi ations significant, neaning there i s about one chance

in 20 that the explanation for the deviation could be

random and the deviation nust be accounted for by sone
factor other than chance.

Pei ghtal v. Metropolitan Dade County, 26 F.3d 1545, 1556 n.16 (11th
Cr. 1994) (quoting Waisone v. Port Authority, 948 F.2d 1370, 1376

(2d Cr. 1991)).
The di sparity indices for the County's contracting statistics,
together with their corresponding standard devi ation val ues, ® are

as foll ows:

BBE: 1989-91

Disparity indices that the County's expert identified as
having no statistical significance are indicated by the inclusion
of a dash in the corresponding “Standard Devi ati on Val ue” col um.
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Bidder Standard Awardee Standard
Disparity Deviation Disparity Deviation
Category Index Value Index Value
SIC 15 12.6% 3.26 11.6% 3.39
SIC 16 10.1%0 2.61 15.5% 1.94
SIC 17 29.7% 2.35 35.6% 1.84
BBE: 1993
Bidder Standard Awardee Standard
Disparity Deviation Disparity Deviation
Category Index Value Index Value
SIC 15 44.9% 1.81 31.9% 2.59
SIC 16 59.3% 1.40 40.9% 2.50
SIC 17 65.6% -— 69.9% -—
Def endants' Exhibit L.
HBE: 1989-91
Bidder Standard Awardee Standard
Disparity Deviation Disparity Deviation
Category Index Value Index Value
SIC 15 48.4% 2.86 45.5% 2.98
SIC 16 61.2% 2.12 64.9% 1.89
SIC 17 25.3% 3.53 23.2% 3.69
HBE: 1993




Bidder Standard Awardee Standard
Disparity Deviation Disparity Deviation
Category Index Value Index Value
SIC 15 76.9% 1.06 72.1% 1.19
SIC 16 80.8% -— 68.8% 1.31
SIC 17 110.9% -— 109.1% -—
Def endants' Exhibit M
WBE: 1989-91
Bidder Standard Awardee Standard
Disparity Deviation Disparity Deviation
Category Index Value Index Value
SIC 15 14.6% 2.19 16.8% 1.92
SIC 16 89.8% -— 128.9% -—
SIC 17 33.2% 1.99 32.7% 1.94
WBE: 1993
Bidder Standard Awardee Standard
Disparity Deviation Disparity Deviation
Category Index Value Index Value
SIC 15 6.3% 2.87 13.8% 1.64
SIC 16 57.3% 1.05 91.4% -—
SIC 17 257.8% -— 169.1% -—
Def endants' Exhibit N

I n the absence of further refinenent, the foregoing statistics
woul d indicate statistically significant underutilization of BBEs

in County construction contracting. Wth the exception of SIC 17

for 1993, there are substantial and statistically significant
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unfavorabl e disparities for County contract dollars -- in terns of
bi dder participation, awardee participation, or both. For SIC 17
in 1993, there is a substantial unfavorable disparity with respect
to both bidder and awardee participation, but neither figure is
statistically significant.

Wth HBEs, the results are |l ess dramatic. For 1989-91, there
are substanti al and statistically significant unf avor abl e
disparities for County contract dollars in all three SIC
cat egori es. However, by 1993, there are no statistically
significant unfavorable disparities, and in SIC 17 the disparity
(albeit statisticallyinsignificant) is favorable toward H spanics.

For WBEs, the picture is m xed. For 1989-91, there is a
substantial and statistically significant unfavorable disparity
only in SIC15. However, with standard devi ation values of 1.9 for
bot h bi dder and awardee participation, the substantial unfavorable
disparity in SIC 17 very closely approaches statistica
significance. On the other hand, the disparities for SIC 16 in
1989-91 during the sane tinme frane are favorable to WBES. Turning
to 1993, the only category with a statistically significant
unf avorabl e disparity is SIC 15. For SIC 16, the disparity for
awardee participation is i nsubstanti al , and for bi dder
participation is substantial but statistically insignificant. For
SIC 17, the disparities (though statistically insignificant) are
favorabl e toward WBEs.

As this circuit and ot hers have recogni zed, when t he proponent

of an affirmative action plan produces sufficient evidence to
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support an inference of discrimnation, the plaintiff nust rebut

that inference in order to prevail. See Concrete Wrks, 36 F.3d at

1522 (10th Cir. 1994); Contractors Ass'n, 6 F.3d at 1006 (3d Cr

1993); Howard v. MclLucas, 871 F.2d 1000, 1007 (11th G r. 1989). As

we expl ai ned i n Howard, which invol ved public enpl oynent, once the
proponent of affirmative action:

introduces its statistical proof as evidence of its
remedi al purpose, thereby supplying the [district] court
with the neans for determning that [it] had a firmbasis
for concluding that renedial action was appropriate, it
i s incunbent upon the nonmnority [enployees] to prove
their case; they continue to bear the ultimte burden of
persuading the [district] court that the [public
enpl oyer's] evidence did not support an inference of
prior discrimnation and thus a renedial purpose, or
that the plan instituted on the basis of this evidence
was not sufficiently "narrowy tailored.”

Id. at 1007 (quoting Wigant v. Jackson Bd. of Educ., 476 U.S. 267,

293, 106 S. C. 1842, 1856 (O Connor, J., concurring in part and
concurring in the judgnent)).

Typical ly, when statistical evidence is sufficient to support
an inference of discrimnation, plaintiffs have at their disposal
at least three nmethods of rebutting that inference with a “neutral

expl anation.” Contractors Ass'n, 6 F.3d at 1007. Plaintiffs may

do so by: “(1) showing that the statistics are flawed; (2)
denonstrating that the disparities shown by the statistics are not
significant or actionable; or (3) presenting contrasting

statistical data.” Coral Constr. , 941 F.2d at 921 (citation

omtted); Contractors Ass'n, 6 F.3d at 1007 (listing sanme net hods).

We need not deci de whether the foregoing statistical analysis was

sufficient to support an i nference of discrimnation such that the
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plaintiffs were required to rebut that inference, because the
plaintiffs did produce sufficient evidence to establish a neutral
expl anation for the disparities, whether they were required to or
not .

The plaintiffs have contended t hroughout this litigation that
the disparities illustrated by the County's statistical analysis,
whi ch we have set out, are better explained by firmsize than by
discrimnation. The plaintiffs point out that mnority and fenal e-

owned firms tend to be smaller, and that it stands to reason

smaller firms will win smaller contracts. The plaintiffs produced

evi dence based on 1987 Census data, which indicates that, on

average, mnority and female-owned construction firms in Dade
County conpare to non-MABE firnms as foll ows:
Category Employees Payroll Sales

Black 3.1 $45,238 $162,867

Hispanic 4.3 $70,893 $427,032

Women 6.6 $113,761 $632,500

Non-MWBE 14.1 $272,839 $1,268.,29

1
Plaintiffs' Exhibit 54 at 39.
The plaintiffs' explanation for the disparities in County

contract

uncontroverted evidence that

dol I ar

awar ds

is a plausible one, in

MABE construction firns tend to be

substantially small er than non-MABE firnms. O course,

surprising

MABE firnms bidding on or

contracts are smaller

t han non- MABE firns,
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requires themto be small in order to be counted as MABE firnmns.
The Dade County Code requires that, absent a special exenption,
firms participating in the MABE prograns may not exceed the size
limts for “small business concerns” as defined by the Snall
Busi ness Administration. See Metropolitan Dade County Code § 2-
3.2(3). Thus, the relative smallness of the MBBEfirnms is a matter
of definition inposed by the County on the prograns. Mreover, as
the County's own expert, Dr. Manuel Carvajal admtted, firm size
plays a significant role in determ ning which firns win contracts.
According to Dr. Carvaj al

The size of the firmhas got to be a major determ nant

because of course sone firns are going to be larger, are

going to be better prepared, are going to be in a greater
natural capacity to be able to work on sone of the
contracts while others sinply by virtue of their smal

size sinply would not be able to do it.

More sinply put: Because they are bigger, bigger firnms have a
bi gger chance to win bigger contracts. It follows that, all other
factors being equal and in a perfectly nondiscrimnatory market,
one woul d expect the bigger (on average) non-MABE firns to get a
di sproportionately higher percentage of total construction dollars
awarded than the smaller MABE firns. The County's own expert
admtted as nuch.

Anticipating the plaintiffs' neutral explanation for the
identified contract dollar disparities, the County's study
conducted regression analyses to control for firm size. As
explained in greater detail in the district court's opinion,
regression analysis is a statistical procedure for determ ning the

rel ati onshi p between a dependent and i ndependent variable, e.q.,
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the dollar value of a contract award and firm si ze. See 943 F.
Supp. at 1564-65. The point of a regression analysis is to
determ ne whether the relationship between the two variables is
statistically meaningful. Here, the County's regression anal yses
were directed toward identifying those disparities that were

unexpl ai ned by firmsize, the theory being that those unexpl ai ned

di sparities are necessarily the result of sonme other factor, such
as discrimnation. The statistical significance of the cal cul ated
results is once again expressed by standard deviation anal ysis.
The district court did not consider unexplained disparities that
corresponded to standard deviation values of |less than two to be
probative of discrimnation, and based on our Peightel decision,

that view of the evidence is not clearly erroneous. See Peightel,

26 F.3d at 1556 n. 16 (recogni zing that relationshi ps correspondi ng
to a standard deviation of two or nore are generally considered
significant).

The County's regression anal yses were conducted tw ce, using
two different proxies for firmsize: (1) total awarded val ue of al
contracts bid on; and (2) largest single contract awarded. The
regressi on anal yses “expl ai ned” nost of the unfavorabl e disparities
respecting MABE participation in County contracting expenditures,
meaning that after the analysis was perfornmed, nost of the
unf avorabl e disparities becane statistically insignificant, i.e.,
corresponded to standard deviation values of |less than two. The

results of the regression anal yses can be sunmari zed as foll ows:
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The BBE regression anal yses for firmsize, based on total
val ue of all contracts bid on, served to explain all the
di sparities except SIC 15 for 1989-91, and expl ai ned al
the disparities for 1993.

The BBE regression analysis for firmsize, based on the
| argest contract awarded, served to explain all the
di sparities except SIC 15 for 1989-91, and expl ai ned al
the disparities for 1993.

Def endants' Exhi bit L.

The HBE regression anal yses for firmsize, based on total
val ue of all contracts bid on, served to explain all the
disparities except SIC 17 for 1989-91, and all the
unfavorabl e disparities in 1993.

The HBE regression analyses for firmsize, based on the
| argest contract awarded, failed to explain the
di sparities for SIC 15 and SIC 17 for 1989-91. However,
for 1993, the regression explained all the unfavorable

di sparities.

Def endants' Exhibit M

The WBE regression anal yses for firmsize, based on total
value of all <contracts bid on, explained all the
unfavorable disparities for 1989-91. For 1993, the
regression explained all the disparities except for SIC
15.

The WBE regression analyses for firmsize, based on the

| argest contract awarded, expl ained all of the
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unfavorable disparities for 1989-91, and all the
di sparities except for SIC 15 for 1993.
Def endants' Exhi bit N

Based on the foregoing, the district court concluded that the
denonstrated disparities were better explained by firmsize than by
discrimnation. In the district court's view, the few unexpl ai ned
disparities that remanined after regressing for firmsize did not
provi de a strong basis in evidence of discrimnation for BBEs and
HBEs, and did not sufficiently denonstrate the existence of
di scri m nati on agai nst WBEs in the rel evant econom c sector. W do
not consider that view of the evidence to be an inplausible one in
light of the entire record, which is to say we do not find it to be
clearly erroneous.

Turning first to the BBE statistics, the firmsize regression
anal yses explained all but one of the negative disparities in the
BBE study. The only unexpl ai ned negative disparity remaining after
regressing for firmsize was the disparity for SIC 15 for 1989-91.
However, even the disparity for SIC 15 was explained by the 1993
regressions for firm size. The district court did not view an
unfavorabl e disparity for a single SIC code during 1989-91 to form
a strong basis in evidence for inplenmenting a racial preference,
particul arly when even that one unfavorabl e di sparity was expl ai ned
by the firmsize regressions for 1993. The district court's view
does not leave us “with the definite and firm conviction that a

m st ake has been commtted.” United States v. United States Gypsum

Co., 333 U.S. 364, 395, 68 S. C. 525, 542 (1948).
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Regardi ng the HBE statistics, both of the regression nethods
failed to explain the unfavorable disparity in 1989-91 for SIC 17,
and one of the nethods failed to explain the unfavorable disparity
for SIC 15 during the sanme tinme period. However, in 1993, both
regression nethods explained all the unfavorable disparities.
Moreover, as illustrated by the foregoing tables, the 1993
di sparities for SIC 17 were favorable to HBEs. The district court
did not consider those results to constitute a strong basis in
evi dence of discrimnation against HBE contractors, and we cannot
conclude that the district court's evaluation of the evidence is
clearly erroneous.

Finally, turning to the WBE statistics, the only unfavorable
disparity | eft unexpl ained by the firmsize regressi on anal yses was
the 1993 disparity for SIC 15. All of the other unfavorable
di sparities were explained by the firmsize regressions, and as
illustrated by the foregoing tables, the 1993 disparities for SIC
17 were favorable to WBEsS. The district court did not consider
one unexpl ai ned disparity for a single SICcode in a single year to
be sufficiently probative of discrimnationto support the County's
stated rationale for inplenenting a gender preference. Even
bearing in mnd that the County's evidentiary burden is |ower for
the WBE program than for the BBE or HBE prograns, we believe the
district court's view of the evidence is a perm ssible one.

The County contends that the district court's eval uation of
the foregoing evidence was flawed, because the district court

focused its attention on the disaggregated data -- that is, data
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broken down by SIC code. Even though the County's expert, Dr.
Carvaj al , i ndi cated that there were wvalid reasons for
di saggregating the data by SIC code “insofar as they reflect
different kinds of work, different bidding practices, perhaps a
variety of other factors that coul d make t hem het erogenous with one
anot her,” the County maintains that the district court shoul d have
given nore weight to the statistics that were consolidated for al
three SIC codes. According to the County, the district court's
approach caused it to disregard substantial and statistically
signi ficant unfavorabl e disparities that exist in the aggregate for
BBEs, even after regressing for firmsize. [County Br. at 21-26]
Not ably, the County nakes no parallel argunment for the HBE and WBE
statistics, the apparent reason being that the aggregated data for
those progranms yielded no statistically significant unfavorable
disparities after regressing for firmsize.

The i nplicit reasoni ng underlying the County's aggregated data
argunent seens to be that the district court erred by holding, in
effect, that aggregated data cannot forma strong basis in evidence
to support a racial preference. However, that is not what the
district court did. Instead, the district court declined to assign
di spositive weight to the BBE aggregated data for 1989-91 when: (1)
the BBE aggregated data for 1993 showed no statistically
significant unfavorable disparities after regressing for firmsize;
(2) the BBE disaggregated data left only the disparity for SIC 15
in 1989-91 wunexplained after the firmsize regressions were

applied; and (3) the County's own expert testified as to the
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utility of examning the disaggregated data “insofar as they
reflect different kinds of work, different bidding practices,
perhaps a variety of other factors that could nmake them
het er ogenous with one another.”*

Under those circunstances, we cannot conclude that the
district court clearly erred in assigning less weight to the
aggregated data when it decided whether the County had a strong
basis in evidence for inplenenting a racial preference. Evenif we
wer e convi nced that we woul d have wei ghed t he evi dence differently,
had we been sitting as the trier of fact, that alone is not a basis
for concluding that the district court's account of the evidence is

i npl ausi bl e. See Anderson, 470 U.S. at 573-74, 105 S. C. at 1511

We conclude that the district court did not clearly err in finding
that a strong basis in evidence of discrimnation agai nst BBEsS was
not shown by the 1989-91 aggregated data. Simlarly, we conclude
that the district court did not clearly err in finding that the
evidentiary foundation forned by the disaggregated County
contracting statistics was too weak to support the wei ght of any of
the MABE prograns in view of the constitutional requirenments
applicable to them W turn now to the second category of
statistical evidence that the County presented to the district

court.

“As noted by the district court, the aggregation of disparity
statistics for nonheterogenous data popul ations can give rise to a
statistical phenonenon known as “Si npson's Paradox,” which | eads to
illusory disparities in inproperly aggregated data that disappear
when the data are disaggregated. See 943 F. Supp. at 1560 n. 16;
see also Plaintiffs' Exhibit 55 at 3-6 (discussing and illustrating
Si npson' s Par adox) .
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2. County Subcontracting Statistics

The County perfornmed a subcontracting study as part of its
statistical case. The object of the subcontracting study was to
measure the participation of each MABE group in the County's
subcontracting business. For each MABE category, the study
conpared the proportion of the designated group that filed a
subcontractor's release of lien on a County construction project
between 1991 and 1994 with the proportion of sales and receipts
dol lars that the sane group received during the sane tinme period.

For exanpl e, between 1991 and 1994, 11.5% of all firns that
filed a subcontractor's release of Ilien for SIC 17 County
construction projects were BBEs, while the sales and receipts of
those BBEs conprised only 6.3% of the total sales and receipts
clainmed by all firnms that filed a subcontractor's release of lien
with the County. According to the study's cal culations, this |eads
to a disparity index of 54.9%° which corresponds to a standard
devi ation value of 1.37 (not statistically significant). Although
the disparity index in this exanple is not statistically
significant, sone of the indices for sone of the MABE groups and
SIC codes were. Neverthel ess, the district court found the
County's subcontracting study “insufficiently probative to support
t he use of race and ethnicity conscious neasures,” 943 F. Supp. at
1567, and an i nadequate evidentiary foundation for use of a gender

preference, i1d. at 1572.

°(6.3% + 11.5% x 100% = 54.8% ~ 54.9% (difference apparently
due to rounding in the study's cal cul ations).
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As noted, the objective of the subcontracting study was to
estimate the participation of each MABE group in the County's
subcontracting busi ness. However, the district court pointed out
serious nethodol ogical problens with the study's approach to
achieving that objective. Mst notably, the denom nator used in

t he cal cul ati on of the MABE sal es and recei pts percentages i s based

upon the total sales and receipts fromall sources for the firm
filing a subcontractor's release of lien with the County. That
nmeans, for instance, that if a nationwi de non- MABE construction
conpany perform ng 99%of its business outside of Dade County filed
a single subcontractor's release of lien wth the County during the
relevant tinme frame, all of its sales and receipts for that tine
frame woul d be counted in the denom nat or agai nst which MABE sal es

and receipts are conpared. As the district court pointed out, see

943 F. Supp. at 1567, that is not a reasonable way to neasure Dade

County subcontracting participation

The County responds to the foregoing criticismby pointing out
that a strong majority (72% of the subcontractors included in the
study are "l ocated i n" Dade County. W do not believe the district
court was required to viewthat as a satisfactory resolution of the
identified nethodol ogi cal problem Twenty-ei ght percent of the
subcontractors included in the study are not “located in” Dade
County. Even as to the seventy-two percent, the County did not put
on evidence sufficient to prove that the nom nal "location" of a
subcontract or serves as an acceptable proxy for t hat

subcontractor's source of revenue. W conclude that the district
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court did not clearly err by declining to credit the County's
subcontracting statistics because “the data underlying the
def endants' subcontracting analysis are inappropriate,” 943 F.
Supp. at 1567. We turn now to the third category of statistical

evi dence that the County presented to the district court.

3. Mar ket pl ace Data Statistics

The County's statistical case included a study that its
expert, Dr. Carvajal, described as designed “to see what the
differences are in the marketplace and what the rel ati onships are
in the marketplace.” That study was based on a sanple of 586
contractors that had filed a “certificate of conpetency” w th Dade
County as of January 1995, drawn froma popul ati on of 10,462 firns
that had filed such a certificate. For the selected firnms, a
t el ephone survey was conducted. That survey inquired about the
race, ethnicity, and gender of the firmis owner and asked for
information on the firms total sales and receipts fromall sources
(both public and private, within Dade County and w thout).

After the results of the tel ephone interviews were conpil ed,
Dr. Carvajal examned the data to determ ne whether nmneaningful
rel ati onshi ps exi sted between (1) the race, ethnicity, and gender
of the surveyed firm owners, and (2) the reported sales and
recei pts of those firns. H s hypothesis, of course, is that
“mar ket pl ace” discrimnation may be responsible for unfavorable
di sparities that exist when the sales and receipts of MABE firmns
are conpared to those of non-MABE firns. Dr. Carvajal perforned a
regression analysis on the data, which was designed to filter out
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the portion of identified disparities that nay be attributable to
firmsize, using the nunber of enployees as a proxy for size.
Before discussing the results of the nmarketplace study, it
bears enphasis that the study's statistical universeis |arger than
t he nunber of firms that are willing, able, or qualified to perform
wor k on County construction contracts. Filing a “certificate of
conpetency” with the County nmeans sinply that a firmis a licensed
construction contractor, nothing nore. Therefore, the paraneters
of the study's statistical universe necessarily includes firns that
are unwlling, unabl e, or wunqualified to perform County
construction contracts. W do not view that weakness in the
met hodol ogy as rendering the marketplace study neaningless,
particularly in the gender context where “the governnent interest
prong of the inquiry can be satisfied by a show ng of societa

discrimnation in the rel evant econonic sector,” Ensley Branch, 31

F.3d at 1580 (citations omtted). | ndeed, we appreciate the
difficulty that would acconpany an effort to identify the
statistical pool of contractors wlling, able, and qualified to
performon County contracts. Nevertheless, we believe this problem
is a factor that the district court was permtted to take into
account when evaluating the weight of the statistical results,
particularly insofar as the race- and ethnicity-consci ous prograns
are concer ned. As the Suprene Court has recognized, “[w hen
special qualifications are required to fill particular jobs,
conparisons to the general population (rather than to the smaller

group of individuals who possess the necessary qualifications) may
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have little probative value.” Croson, 488 U S. at 501, 109 S. O
at 726 (quoting Hazelwood Sch. Dist. v. United States, 433 U S

299, 308 n.13, 97 S. C. 2736, 2742 n.13 (1977)).

Turning now to the results of the narketplace analysis, we
need not dwell long on the data for BBEs or WBEs. After regressing
for firm size, neither the BBE nor WBE data contained any
statistically significant unfavorable disparities -- either in the
aggregate or broken down by SIC code. Therefore, we cannot hold
that the district court clearly erred in finding that the
mar ket pl ace dat a survey was not probative of discrimnation agai nst
BBEs or WBEs.

By contrast, the marketplace data for HBEs revealed
unfavorabl e disparities in SIC 15, SIC 17, and in the aggregate,
that were statistically significant even after the firmsize
regressions were conduct ed. W think the district court was
certainly permtted to consider those unexplained disparities as
sonme evidence of discrimnation against HBEs in the marketpl ace.
However, the district court was not required to assign those
di sparities controlling weight in its evaluation of whether, in
view of all the evidence, the County had a strong basis in evidence
for inmplenmenting an ethnic preference for Hi spanics. As previously
expl ai ned, the study's statistical pool is not limted to “the
nunber of mnorities qualified to undertake the particular task.”
Croson, 488 U.S. at 502, 109 S. . at 726. Moreover, we believe
the district court was well w thin perm ssible bounds in view ng

the marketplace data results as undermned by the dissimlar
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results of the previously-discussed County contracting statistics.
See supra Part VI.A 1. We turn now to the fourth category of

statistical evidence that the County presented.

4. The Wai nwi ght Study

At trial, the County introduced a statistical analysis
prepared by M. Jon Wainwight. The Wai nwight study anal yzed t he
personal and financial characteristics of self-enployed persons
working full-time in the Dade County construction industry, based
on data drawn fromthe 1990 Public Use M crodata Sanpl e dat abase,
which is derived fromthe decenni al census. Mre specifically, the
study: (1) conpared construction busi ness ownership rates of MABEs
to those of non-MABEs and (2) analyzed disparities in personal
i ncome between MABE and non- MABE busi ness owners. The study
concl uded that bl acks, Hi spanics, and wonen are less |likely to own
construction businesses than simlarly situated white nmales, and
MABEs that do enter the construction business earn | ess noney than
simlarly situated white males. We will consider each of those
conclusions in turn.

The business ownership analysis of the Winwight study
attenpted to di scern whet her bl acks, Hi spanics, and wonen enter the
construction business at lower rates than simlarly situated white
mal es. I n determ ning whether persons were “simlarly situated,”
the study considered “human capital” variables such as years of
education, years of |abor market experience, marital status, and
English proficiency. Al so considered were “financial capital”
vari abl es such as interest and dividend i ncone, and home owner shi p.
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The anal ysis indicates that blacks, H spanics, and wonen enter the
construction business at rates | ower than woul d be expected if the
numerosity of those groups, together with the identified human and
financial capital variables, were the only factors affecting entry
into the construction business. For blacks and wonen (but not
H spanics), the identified disparities are substantial and
statistically significant.

The theory underlying the busi ness ownershi p conponent of the
Wai nwright study is that any significant disparities that exist
after accounting for the identified human and financial capita
vari abl es nust be due to the ongoing effects of current and past
discrimnation. In |ight of Croson, the district court was
certainly not required to accept that theory. 1InCroson, the | ocal
governnment took a simlar approach when it sought to carry its
evidentiary burden by relying on evidence that mnority nmenbership
in local contractors' associations was too | ow. The Suprene Court
rejected that attenpt, reasoning as foll ows:

There are nunmerous explanations for this dearth of

mnority partici pation, i ncl udi ng past soci et al

di scrimnationin education and econom c opportunities as

well as both black and white career and entrepreneurial

choices. Blacks may be disproportionately attracted to

industries other than construction. See The State of

Smal | Business: a Report of the President 201 (1986)

(“Relative to the distribution of all business, black-

owned businesses are nore than proportionately

represented in the transportation industry, but

consi derably | ess than proportionately represented inthe
whol esal e trade, manufacturing, and fi nance i ndustries”).

For lowm nority nmenbership inthese associations to
be rel evant, the city would have to link it to the nunber
of MBE s eligible for nenbership.
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488 U. S. at 503, 109 S. . at 727 (enphasis added).

In a pluralistic and diverse society, it is unreasonable to
assune that equality of opportunity will inevitably | ead different
groups with simlar human and financial capital characteristics to

make sim |l ar career choices. See Local 28 of Sheet Mtal Wrkers

Int'l Ass'n v. EEOC, 478 U S. 421, 494, 106 S. C. 3019, 3059

(1986) (O Connor, J., concurring in part and dissenting in part)
("[I]t is conpletely unrealistic to assune that individuals of each
race will gravitate with mat hemati cal exactitude to each enpl oyer
or union absent unlawful discrimnation.”). “Simlarly situated”
wonen, nen, blacks, whites, Native Anericans, Italian-Anmericans,
and every other group that mght be listed all bring their own
values and traditions to the socio-econonmc table, and may
reasonably be expected to make voluntary choices that give effect
to those values and traditions. As the Suprene Court recognized in
Croson, the disproportionate attraction of a mnority group to non-
construction industries does not nmean that discrimnation in the
construction industry is the reason. See 488 U. S. at 503, 109 S
. at 727.

Moreover, the district court had before it other evidence
tending to showthat disparities in construction busi ness ownership
are not attributable to discrimnatory barriers to entry. At
trial, there was evidence that between 1982 and 1987, the growh
rate of MABE firns was consi derably nore robust than that of non-

MABE firms. That data showed the foll ow ng:
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Ownership Growth Rate in Number of Firms
1982-87
Black 250%
Hispanic 289%
Women 121%
non-MWBE -26%

Plaintiffs' Exhibit 54 at 39. |If the construction market itself
were discrimnatory, it is difficult to understand how t he 1982- 87
gromh rate of MABE firns in that market accelerated so nuch
conpared to that of non-MABE firnms. The answer, at |east for
Hi spanics and wonen, cannot be the Dade County MABE prograns,
because the HBE and WBE prograns were not enacted until 1994. For
all of the foregoing reasons, we cannot conclude that the district
court clearly erred in assigning little or no weight to the
busi ness ownership portion of the Wai nwight study.

We turn nowto the personal incone conponent of the Vi nwi ght
st udy. That analysis conpared the personal incones of MABE
construction business owners to non-MABE construction business
owners. As with the business ownership conponent of the study,
regression anal yses were perfornmed onthe identified disparities to
filter out a litany of human capital and financial capital
vari ables, on the theory that the remaining disparities reflect the
effects of discrimnation. After those regressions were perforned,
t he di sparities for H spani c and wonen owners were not substantial,
i.e., they resulted in disparity indices of 80% or nore.

For the bl ack owners, however, the incone disparity ratio was

72.2% which was statistically significant at tw standard
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devi at i ons. VWiile that disparity 1is some evidence of
di scri m nation agai nst BBEs in the marketpl ace, there are at | east
two reasons why the district court was not required to assign the
di sparity controlling weight in evaluating whether, in view of al
the evidence, the County had a strong basis in evidence for
i npl ementing a racial preference.

First, the business owner income conponent of the Wi nwi ght
study fails to take account of firm size in its regression
anal ysi s, because the Public Use M crodata Sanpl e dat abase cont ai ns
data on business owners, not their businesses. Recognizing that
weakness i n the database, Dr. Wainwight testified that “I triedto
approach the size and capacity issue froman individual [business
owner] standpoint as best we could,” by including in his “financi al
capital” variables the interest and dividend i ncome earned by the
owner, as well as whether the business was incorporated. W do not
believe the district court was required to give regressions based
on those types of variabl es the sane wei ght as regressi ons based on
nore direct neasures of firm size, which brings us to our second
poi nt .

The district court was not required to consi der the Wai nw i ght
study in isolation fromthe other statistical evidence, including
the County Contracting Statistics and Marketpl ace Data Stati stics.
In those other two statistical anal yses, regressions conducted for
nore direct neasures of firmsize successfully explained virtually
all of theidentified disparities. Accordingly, the district court

was permtted to take account of the fact that “[t]he regression
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anal yses are ... conflicting,” 943 F. Supp. at 1575, and to assign
less weight to the disparity identified by the personal incone
conponent of the Winwight study, which was based on a nore
indirect proxy for firmsize. After all, we are required to revi ew
the district court's findings in light of the entire record. W
turn now to the fifth and final category of statistical evidence

the County presented.

5. The Brimer Study

The final conponent of the County's statistical presentation
was a study conducted under the supervision of Dr. Andrew F.
Brimrer. The Brimrer study concerns only bl ack- owned construction
firms. The key conponent of the study is an analysis of the
busi ness recei pts of black-owned construction firns for the years
1977, 1982, and 1987, based on the Census Bureau's Survey of
Mnority and Wwonen Omed Businesses (“SMOBE”), which is produced
every five years. The analysis was designed to determ ne whether
di sparities existed when the sales and receipts of black-owned
construction firnms in Dade County were conpared with the sales and
recei pts of all Dade County construction firns.

The Brimer study denonstrated the existence of substanti al
di sparities for bl ack-owned construction busi ness recei pts for 1977
and 1987, but not 1982. For 1977 and 1987, the disparity indices
never exceeded 58%in any of the construction SIC codes. In 1982,
however, the disparity index for SIC 15 was 94% or alnost at
parity, and the disparity indices for SIC 16 and 17 were
substantially above parity, at 141% and 169% respectively.
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According to the County, however, the favorable results in 1982
were the result of heavy spending related to a federally funded
Metrorail project that required the use of race-consci ous neasures,
not to a lack of discrimnation in the industry. However, the
Brimer study made no attenpt to filter out the effect of the
Metrorail project in calculating the disparity indices, apparently
because that information is not available fromthe SMOBE dat a.

The district court discounted the significance of the
unfavorabl e disparities identified in the Brimrer study for 1977
and 1987, primarily due to the study's conplete failure to take
firmsize into account. See 943 F. Supp. at 1573. Even assuning
that without the effect of the Metrorail project, the disparities
for 1982 woul d have been conparable to the unfavorable disparities
for 1977 and 1987, we cannot say that the district court's
treatment is an inpermssible way to view the Brimmer study.
Because firmsize regressi on anal yses were successful in explaining
nost of the unfavorable disparities identified by other statisti cal
studies that the County introduced into evidence, we cannot hold
that the district court's evaluation of the Brimer study was an
i npl ausi bl e view of the evidence in light of the entire record.

6. Summary

To summari ze, the County's statistical evidence is subject to
nore than one interpretation. The factfinder in this case exam ned
the statistical data, and found that it was insufficient to form
the requisite strong basis in evidence for inplenenting a racial or

ethnic preference, and that it was insufficiently probative to
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support the County's stated rationale for inplenenting a gender
pr ef erence. For the reasons we have explained previously, we
cannot hold that the district court's view of the statistical
evidence is an inpermssible one. As the Supreme Court has
expl ai ned, “Were there are two perm ssible views of the evidence,
the factfinder's choi ce between themcannot be clearly erroneous.”
Anderson, 470 U S. at 574, 105 S. C. at 1512. Therefore, we
cannot hold that the district court clearly erred in finding that
the statistical evidence was too weak an evidentiary foundation to
bear the wei ght of any of the MABE prograns under the standards of

revi ew applicable to them

B. THE ANECDOTAL EVI DENCE

In addition to the statistical evidence, the County and the
intervenors introduced a great deal of anecdotal evidence about
discrimnation in the County construction market. Most of that
anecdotal evidence was concerned with perceived discrimnation
agai nst BBEs, although a much smaller fraction of it was concerned
wi th discrimnation agai nst WBES. No anecdotal evidence at all was
presented about discrimnation against HBEs. The anecdot al
evi dence took three basic forms: (1) the testinony of two County
enpl oyees responsi bl e for adm ni stering the MABE prograns; (2) the
testinmony, primarily by affidavit, of twenty-three MABE contractors
and subcontractors; and (3) a survey of black-owned construction
firms. The district court's opinion contains a detailed
description of all three fornms of the anecdotal evidence, see 943
F. Supp. at 1577-79. Therefore, we wll keep our description of
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that evidence to the m nimum necessary to an understanding of its
subst ance.

The two County enployees who presented anecdotal testinony
were Herbert Johnson and G egory Oaens. At the time of trial,
Johnson had worked for the County for over 15 years and he was then
in charge of the Dade County Performng Arts Center construction
project, which was projected to cost approximtely $170 MI1lion.
Onens is the former director of the County's Departnent of Business
and Economi c Devel opnent, which inplenments the County's MABE
prograns. He served in that capacity from 1991 to 1995.

Both Johnson and Owmens testified that the decentralized
structure of the County construction contracting system affords
great discretion to the nunerous County enpl oyees that are i nvol ved
in the process. According to their testinony, that discretion
creates the opportunity for discrimnation to infect the system
Addi tionally, both enpl oyees (but primarily Omens) gave exanpl es of
incidents of discrimnation that they believed had occurred in
County contracting. For instance, Omens testified that MABES often
conpl ain about getting | engthy “punch lists” -- |ists of work that
nust be redone -- when non-MABES on the sane project did not
receive lengthy punch lists. Both wtnesses testified about the
difficulty that MABEs encounter in obtaining bondi ng and fi nanci ng.

Additionally, the County and the intervenors introduced the
testimony of twenty-three MABE contractors, all but seven of whom
testified solely by sworn declaration at the suggestion of the

district court. Those wi tnesses descri bed nunerous incidents in

63



whi ch they believe they have encountered discrimnation inthe Dade
County construction market, which included: situations in which a
proj ect supervisor or foreman would refuse to deal directly with
a black or female firm owner, instead preferring to deal with a
white mal e enpl oyee; instances in which an MABE owner knew itself
to be the |ow bidder on a subcontracting project, but was not
awar ded the job; instances in which a | ow bid by an MABE owner was
“shopped” to solicit even | ower bids fromnon- MABE firmns; instances
in which an MABE owner received an invitation to bid on a
subcontract within a day of the bid due date, together with a
“letter of unavailability” for the MABE owner to sign in order to
obtain a waiver from the County; and instances in which an MABE
subcontractor was hired by a prinme contractor, but subsequently was
repl aced with a non- MABE subcontractor within days of starting work
on the project.

Finally, the County and the intervenors introduced a study
based on anecdotal accounts of discrimnation. That study was
prepared by Dr. Joe R Feagin, who chairs the Departnent of
Sociology at the University of Florida. In conducting his study,
Dr. Feagin interviewed persons at 78 construction firnms that had
been certified by the County as bl ack- owned busi nesses. Accordi ng
to Dr. Feagin's report, those interviewes reported difficulties
and unfavorabl e experiences consistent with the ones described by
t he i ndi vi dual wi tnesses, including: difficulty in securing bonding
and financing; slow paynent by general contractors; unfair

performance eval uations that were tainted by racial stereotypes;
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difficulty in obtaining information fromthe County on contracting
processes; and higher prices on equi pnent and supplies than were
bei ng charged to non- MABE firns.

The picture painted by the anecdotal evidence is not a good
one. Cearly, nunerous black (and sonme female) construction firm
owners in Dade County perceive that they have been the victins of
discrimnation. Additionally, at least two County enployees who
are intimately famliar with the County's procedures believe that
the County's decentralized contracting system affords enough
di scretion to County enployees to let discrimnation taint the
process. The question is whether such evidence is sufficient to
over cone t he weaknesses found by the district court in the County's
statistical data and to nmake the district court's findings clearly
erroneous in light of the entire record.

Several circuits, including this one, have di scussed t he val ue
and significance of anecdotal evidence in evaluating whether the
governnent has established a sufficient factual predicate to
justify a race-conscious or gender-conscious affirmative action
program W have found that kind of evidence to be hel pful in the
past, but only when it was conbined with and reinforced by

sufficiently probative statistical evidence. In Cone Corp., we

hel d t hat anecdotal testinony “conbined with the gross statisti cal

di sparities uncovered by the County studies, provides nore than

enough evidence on the question of prior discrimnation and the
need for racial classification to justify the denial of a notion

for summary judgnent,” 908 F.2d at 916 (enphasis added).
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Simlarly, in Ensley Branch, we recognized that “[a]necdotal

evi dence may al so be used to docunent di scrimnation, especially if

buttressed by relevant statistical evidence,” 31 F.3d at 1565

(citation omtted). In that case, we held that a city had a
sufficient basis in evidence to support the existence of a gender-
conscious affirmative action programwhen “[t]he record before us
contains substantial anecdotal and statistical evidence of past
di scrim nati on against wonen.” [d. at 1581 (enphasis added).

Qur treatnment of anecdotal evidence in Cone Corp. and Ensley

Branch is consistent with the fornulation in Justice O Connor's
Croson plurality opinion that “evidence of a pattern of individual

discrimnatory acts can, if supported by appropriate statistica

proof, lend support to a |local governnent's determination that
broader renedial relief is justified,” 488 U.S. at 509, 109 S. C
at 730 (citation omtted) (enphasis added). 1In light of Croson's

gui dance on the point, and our decisions in Cone Corp. and Ensley

Branch, we believe that anecdotal evidence can play an inportant
role in bolstering statistical evidence, but that only in the rare
case will anecdotal evidence suffice standing alone. Wile such
evi dence can doubtl ess show the perception and, on occasion, the
exi stence of discrimnation, it needs statistical underpinnings or
conpar abl e proof to show that substantial anmounts of business were
actually lost to mnority or female contractors as the result of
t he discrimnation. O her circuits share this view as to the

limtati ons of anecdotal evidence. See Concrete Wrks, 36 F. 3d at

1520 (10th Cir. 1994) (deem ng “anecdotal evidence of public and
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private race and gender discrimnation appropriate supplenentary

evi dence”) (enphasis added); Contractors Ass'n, 6 F.3d at 1003 (3d

Cir. 1993) (recognizing that the “conbination of anecdotal and

statistical evidence is potent” and that anecdotal evidence, taken
al one, could satisfy Croson only in the “exceptional” case, if at

all) (enphasis added) (citation and internal quotation marks

omtted); Coral Constr., 941 F.2d at 919 (9th GCr. 1991)
(recogni zing the value of anecdotal evidence when conbined with a
“proper statistical foundation,” but stating that anecdotal
evi dence alone “rarely, if ever, can ... show a systematic pattern
of discrimnation necessary for the adoption of an affirmative
action plan”).

As we have explained, the district court's assessnent of the
statistical evidence in this case is not clearly erroneous.
Wthout the requisite statistical foundation for the anecdotal
evi dence to reinforce, supplenent, support, and bol ster, we cannot
say on the facts and circunstances of this case that the district
court clearly erred by failing to find that the anecdotal evidence
formed a sufficient evidentiary basis to support any of the MABE
prograns -- either taken alone or in conbination wth the
statistics that the district court found to be anbi guous at best.
By so hol ding, we do not set out a categorical rule that every case
must rise or fall entirely on the sufficiency of the nunbers. To
the contrary, anecdotal evidence m ght make the pivotal difference

in sone cases; indeed, in an exceptional case, we do not rule out
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the possibility that evidence not reinforced by statistical
evi dence, as such, will be enough.

In this case, however, the district court did not find a
sufficient evidentiary foundation to support the MABE prograns in
the statistical evidence, in the anecdotal evidence, or in the
conbi nati on of the two. W may or may not have namde that sane
finding had we been in the district court's position, but we cannot
say that the district court's account of the evidence is
inplausibleinlight of the entire record. Therefore, the district
court's judgnment enjoining the continued operation of the MABE
prograns is due to be affirnmed on that ground, i.e., because of the
County's failure to satisfy the factfinder that the prograns rested
on a constitutionally sufficient evidentiary foundation. For the
sake of conpl eteness, however, we will continue our review to the

next step of the anal ysis.

VI1. NARROW TAI LORI NG AND SUBSTANTI AL RELATI ONSHI P

W turn now to the “narrow tailoring” prong of our strict
scrutiny review of the BBE and HBE prograns, and then to the
“substantial relationship” prong of our internediate scrutiny
revi ew of the WBE program Qur discussion in this section requires
us to assume, contrary to our previous holding, that the County did
have a sufficient evidentiary foundation for enacting the MABE
progranms in the first place. By making that assunption, we can
address whether the prograns are sufficiently linked to the
| egiti mate gover nnent purpose they are purported to serve, whichis
remedyi ng the effects of present and past discrimnation agai nst
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bl acks, Hi spanics, and wonen in the Dade County construction
mar ket .
A, “NARROW TAI LORI NG’ AND THE BBE AND HBE PROGRANS
As the Fourth Circuit has recognized, “The essence of the
‘narromy tailored inquiry is the notion that explicitly racial
preferences ... nust be only a 'last resort' option.” Hayes v.

North State Law Enforcenment Oficers Ass'n, 10 F. 3d 207, 217 (4th

Cr. 1993); see also Croson, 488 U. S. at 519, 109 S. C. at 735

(Kennedy, J., concurring in part and concurring in the judgnent)
(“[T]he strict scrutiny standard ... forbids the use even of
narrow y drawn racial classifications except as a last resort.”).
Even t hough, under a carefully tailored affirmati ve acti on program
“innocent persons may be call ed upon to bear sone of the burden of

the renedy,” Metro Broadcasting, Inc. v. Federal Conmmunications

Commn, 497 U.S. 547, 596, 110 S. . 2997, 3025-26 (1990)
(citation and internal quotation marks omtted), such prograns nmust
be vigorously scrutinized to ensure that they do not go too far.
That is so, because “even in the pursuit of renedial objectives, an
explicit policy of assignnent by race may serve to stinulate our
society's latent race consciousness, suggesting the utility and
propriety of basing decisions on a factor that ideally bears no

relationship to an individual's worth or needs.” United Jew sh

Ogs. v. Carey, 430 U S 144, 173, 97 S. CO. 96, 1014 (1977)

(Brennan, J., concurring in part).
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In this circuit, we have identified four factors that should
be taken i nto account when eval uati ng whether a race- or ethnicity-
conscious affirmative action programis narrowmy tail ored:

I n maki ng this eval uati on, we consider: (1) the necessity
for the relief and the efficacy of alternative renedies;
(2) the flexibility and duration of the relief, including
the availability of waiver provisions; (3) the
rel ati onship of nunerical goals to the relevant |abor
mar ket; and (4) the inpact of the relief on the rights of
i nnocent third parties.

Ensley Branch, 31 F.3d at 1569 (citations and internal quotation

marks omtted). The preceding four factors are not a mechanica
formula for determning whether an affirmative action programis
narromy tailored, but they do provide a wuseful analytica
structure. Here, we will concentrate on the first factor, because
that is where the County's MABE programs are nost problematic.®
Turning now to the necessity for the relief and the efficacy
of alternative renedies, we flatly reject the County's assertion
that “given a strong basis in evidence of a race-based problem a
race-based renedy is necessary.” That sinply is not the law If
a race-neutral renmedy is sufficient to cure a race-based probl em
then a race-consci ous renedy can never be narrowy tailored to that

problem See Croson, 488 U.S. at 507, 109 S. C. at 729 (hol ding

®However, we do note that we agree with the district court's
anal ysis of the remaining factors with respect to the BBE and HBE
prograns, see 943 F. Supp. at 1582-83, with one exception. That
one exception is that we do not agree with the district court that
it was “irrational” for the County to set a goal of 19% HBE
partici pati on when Hi spani cs nake up nore than 22% of the rel evant
contracting pool in every SIC category, and nore than 30%for SIC
15. We see nothing inperm ssible about setting nunerical goals at
sonet hing | ess than absolute parity. Stated sonmewhat differently,
a | ocal governnent need not choose between a programthat ains at
parity and no programat all.
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that affirmative action program was not narrowy tailored where
“there does not appear to have been any consideration of the use of
race-neutral nmeans to increase mnority business participation in
city contracting”); id. at 509, 109 S. Q. at 730 (plurality
opi nion) (reserving race-conscious renedi es for the “extrene case”
when “necessary to break down patterns of deliberate exclusion”);

see also, e.q., United States v. Paradise, 480 U. S. 149, 171, 107

S. C. 1053, 1066 (1987) (“In determ ning whether race-conscious
remedi es are appropriate, we | ook to several factors, including ...
the efficacy of alternative renedies ....7"). Suprene Court
deci sions teach that a race-conscious renedy is not nerely one of
many equal | y accept abl e nedi cati ons the governnent nmay use to treat
a race-based problem Instead, it is the strongest of nedicines,
with many potentially harnful side-effects, and nust be reserved
for those severe cases that are highly resistant to conventi onal
treat ment.

Here, the County has clearly failed to give serious and good-
faith consideration to the use of race and ethnicity-neutral
nmeasures to increase BBE and HBE participation in the County
construction market. The | egislative findings acconpanyi ng the BBE
ordinance nerely contain the conclusory statenent that “race
neutral prograns cannot address the above probl ens and do not focus
limted County noney, efforts and personnel on the probl ens caused
by racial discrimnation.” That concl usion was based on an equal |y
conclusory analysis contained in the Brinmer study, and a report

that the Smal| Busi ness Adm nistration was able to direct only five

71



percent of SBA financing to bl ack businesses from1968 to 1980. 1In
view of that perfunctory analysis, the County's conclusion that
race-neutral solutions are ineffectiveis “entitledtolittle or no
wei ght,” Croson, 488 U. S. at 500, 109 S. C. at 725, which is what
the district court gave it.

| nsof ar as the HBE programis concerned, the County conceded,
with admrable candor, that “the record is bare of any county
consi deration of alternatives to an ethni c-consci ous neasures [ Sic]
or any experiences upon which to support its recital in the
ordi nance of their ineffectiveness.” Having reviewed the record in
toto, we agree. It is clear as wi ndow glass that the County gave
not the slightest consideration to any alternative to a Hi spanic
affirmative action program Awardi ng construction contracts based
upon ethnicity is what the County wanted to do, and all it
consi dered doi ng, insofar as H spanics were concerned.

The testinony of the County's own w tnesses indicates that
many of the problens that face Black and Hi spanic construction
firmse could be addressed without the inposition of a race or
et hni city-conscious renedy. As noted by the district court, 943 F.
Supp. at 1581, both Johnson and Owens testified as wi tnesses for
the County that the following factors cause problenms for MABE
contractors: the decentralized County contracting system which
affords a high level of discretion to County enployees; the
conplexity of County contract specifications; difficulty in
obt ai ni ng bondi ng; difficulty in obtaining financing; unnecessary

bid restrictions; inefficient paynent procedures; and i nsufficient
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or inefficient exchange of information. Virtually all of these
probl ens are problens caused by County processes and procedures,
whi ch the County could change. Primarily, these problens facing
MABE contractors are institutional barriers to entry that affect
any new entrant into the County construction market. If the
relative institutional youth of Black and Hi spanic-owned
construction firnms causes those barriers to have a di sproportionate
i npact on BBEs and HBEs, it follows that those firnms should be
hel ped t he nost by di smantling those barriers, sonething the County
could do at least in substantial part.

The simlarities between the race- and ethnicity-neutral
options avail able to the County, and those available to the City of
Richnond in Croson are striking. Witing for the plurality,
Justice O Connor expl ai ned:

[T]he city has at its disposal a whole array of
race-neutral devices to increase the accessibility of
city contracting opportunities to small entrepreneurs of
all races. Sinplification of bidding procedures,
rel axation of bonding requirenents, and training and
financial aid for disadvantaged entrepreneurs of all
races would open the public contracting market to all
those who have suffered the effects of past societal
di scrimnation or neglect. Many of the formal barriers
to new entrants may be the product of bureaucratic
inertia nmore than actual necessity, and may have a
di sproportionate effect on the opportunities open to new
mnority firms. Their elimnation or nodification would
have little detrinmental effect on the city's interests
and woul d serve to increase the opportunities available
to minority business without classifying individuals on
the basis of race. The city may also act to prohibit
discrimnation in the provision of credit or bonding by
| ocal suppliers and banks. Business as usual shoul d not
mean busi ness pursuant to the unthinking exclusion of
certain nenbers of our society fromits rewards.

488 U.S. at 509-10, 109 S. C. at 730.
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Despite that clear adnonition in Croson, the record in this
case does not indicate that the County has even seriously
considered, and certainly has not tried, nost of the race- and
ethnicity-neutral alternatives availabletoit for increasing bl ack
and Hispanic participation in County contracting and for
elimnating discrimnation that wmy be occurring in that
mar ket pl ace. Al t hough the County does offer sone |limted techni cal
and financial aid that mght benefit BBEs and HBEs, even those
hal f-hearted prograns have not been evaluated for their
effecti veness.

Most notably, the record indicates that the County has not
t aken any acti on what soever to ferret out and respond to instances
of discrimnation if and when they have occurred in the County's
own contracting process. |f such conduct has occurred -- and the
County's own anecdotal evidence suggests that it has on at |east
some occasions -- the County has taken no steps to i nform educate,
di scipline, or penalize its own officials and enpl oyees responsi bl e
for the m sconduct. The first nmeasure every governnment ought to
undertake to eradicate discrimnationis to cleanits own house and
to ensure that its own operations are run on a strictly race- and
ethnicity-neutral basis. The County has nmade no effort to do that.
Nor has the County passed | ocal ordi nances to outlaw di scrim nation
by local contractors, subcontractors, suppliers, bankers, or
i nsurers. Instead of turning to race- and ethnicity-conscious
remedi es as a |l ast resort, the County has turned to themas a first

resort. Because the County's BBE and HBE prograns are not narrowy

74



tail ored, those prograns would violate the Equal Protection C ause

even if they were supported by a sufficient evidentiary foundati on.

B. “SUBSTANTI AL RELATI ONSHI P AND THE WBE PROGRAM

When a gender-conscious affirmative action programrests on a
sufficient evidentiary foundation, the government is not required
to inplenment the programonly as a last resort. Under internediate
scrutiny, the governnent may i nplenment a gender preference so | ong
as it can show that the program is substantially related to an
i nportant governnent interest. See supra Part V.B. Additionally,
under internediate scrutiny, a gender-conscious program need not
closely tie its nunerical goals to the proportion of qualified

wonen in the market. See Ensley Branch, 31 F.3d at 1582.

The district court drewno distinction between its anal ysis of
whet her the County's BBE and HBE prograns were narrowWy tailored
and whet her the WBE programbore a substantial relationship to the
County's stated rationale for inplenenting gender-conscious
affirmati ve action, inresponse to perceived di scrim nation agai nst
wonen- owned contractors. That approach was error. Although the
County has set a participation goal for WBEs of 11% when the
avai lability of WBE bidders ranges across SIC codes from3.2%to
13.3% the waiver provisions included in the WBE program nmake t hat
nunmerical target sufficiently flexible to withstand internediate
scrutiny. |If the WBE programrested on a sufficient evidentiary
foundation, we could not <conclude that it would fail the
substantial relationship prong of the internediate scrutiny
anal ysis. However, because the district court did not clearly err
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in finding that the County had failed to present sufficient
probative evidence in support of its stated rationale for
i npl enmenting a gender preference, the district court's error in
applying the substantial relationship test does not change the
result.

VII1. CONCLUSI ON

Sitting as the trier of fact, the district court found that
the County | acked a strong basis in evidence to justify race- or
et hnicity-conscious affirmative action. Li kew se, the district
court found that the County had failed to present sufficient
probative evidence in support of its stated rationale for
i npl ementing a gender preference. Having reviewed the evidence, we
conclude that neither of those findings is clearly erroneous. W
al so conclude that the County's race- and ethnicity-conscious
prograns are not narrowmy tailored to serve a conpelling
governnmental interest. The County's gender-conscious programis
sufficiently flexible to satisfy the substantial relationship prong
of internediate scrutiny, but that is not enough in view of the
County's failure to present sufficient probative evidence of
di scrim nation against wonen in the relevant parts of the |oca
construction industry.

For the foregoing reasons, the district court's judgnent
decl aring unconstitutional Metropolitan Dade County's usage of
race-, ethnicity-, and gender-consci ous nmeasures i n connectionwth
County construction projects and enjoining the County from using

t hose neasures i s AFFI RVED
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