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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 96-4756

D. C. Docket No. 94-8110-Cl V- KMM

ROSANNA TALAVERA, GERARD TALAVERA,
Plaintiffs-Appellants,
ver sus

SCHOOL BOARD OF PALM BEACH COUNTY,

ANABELLE HART, individually and in her official
capacity as CGuidance Coordinator for Atlantic
H gh School, JAVES D. WLLIAMS, individually
and in his official capacity as Assistant
Principal at Atlantic Hi gh School, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Florida

(Novenber 24, 1997)
Bef ore ANDERSQON, DUBI NA and CARNES, Circuit Judges.

DUBI NA, Circuit Judge:



This appeal presents an issue of first inpression in this
circuit: does a plaintiff's certification on an application for
social security disability benefits that she is totally disabled
bar her from asserting in a subsequent claimunder the Anmericans
Wth D sabilities Act that she is capable, wth reasonable
accommodati on, of performng the essential functions of her job?
We jointhe mayjority of our sister circuits and answer the question
in the negative.

| . BACKGROUND

Plaintiff Rosanna Tal avera (“Tal avera”) began working for the
School Board of Palm Beach County (“the school board”) as a
secretary in April 1990. She had a one-year, renewabl e enpl oynent
contract. Her job required her to stand at a counter for four to
five hours each day schedul i ng appointnments for students to see a
gui dance counsel or. |In Septenber 1992, Tal avera began experi enci ng
back pain and consulted a physician. She clainms the doctor told
her to elevate her leg and avoid standing for |ong periods.
Tal avera request ed several workpl ace accommodati ons, including the
provi sion of a special chair and a handi capped parki ng place, but
she clains the school board did not provide them

Tal avera's condi ti on worsened. |In March 1993, she applied for
a transfer to a position in the school board' s nmain office which
woul d have permtted her to sit all day. The school board inforned
Tal avera that she had the job, then called back two days | ater and
told her the position had been “bl ocked.” |Immediately thereafter,

t he school board sent Talavera a letter stating that it would not



renew her contract when it expired on June 30, 1993. In early
April 1993, the school board involuntarily transferred Tal avera to
a position in the records filing area. Tal avera was unable to
performthe job because it required her to stand all day. Talavera
becane bedridden in May 1993, after which she took unpaid |eave
until her contract expired.

Tal avera has two bulging discs in her back. She has been
di agnosed wth <chronic osteoarthritis and fibroid nyalgia.
Tal avera applied for social security disability (“SSD’) benefits in
Sept enber 1993. Her application included the follow ng statenents:

| cannot stand up for nore than 5 minutes. | cannot wal k
nore than a few hundred feet.

To try and conpensate [at ny job] | registered students
sitting at nmy desk. As far as filing | used to take a
chair tosit. | alsolost alot of days because at tines
| wasn't able to |leave the house or get out of bed.
Since then | wasn't reappointed & lost ny job. No
provi sions were nmade for ny handi cap.

| amin extrene pain & have troubl e wal ki ng. | amin
need of nedical attention but cannot afford it. . . . |
cannot walk to transportation & be able to clinb up
stairs to bus or train. | am now honmebound.

| feel that ny skills are good. However, | can no | onger
wal k, bend, etc. Therefore when an enpl oyer sees ne |
| ook totally disabled. My mndis intact but my physical
appearance is a deterrent. Unfortunately our society is
only concerned with your appearance. | am finding it
har der and harder to wal k.
Disability Report 1-6. In Cctober 1993, the Social Security
Adm nistration (“SSA’) determned that Talavera was totally
di sabl ed and awar ded her benefits, which she continues to receive.
Talavera filed a conplaint with the Equal Enploynent

Qpportunity Comm ssion (“EECC) in April 1993. She and her husband



filed suit in the district court in March 1994. Tal avera all eged
that the school board violated her rights under the Americans Wth
Disabilities Act of 1991 (“ADA"), 42 U . S.C. § 12101 et seq., by
failing to accomopdate her disability and then term nating her
because of it. Tal avera's husband brought a claim for |oss of
consortium?

The district court granted summary judgnent in favor of the
school board on two alternative grounds: (1) Talavera was
judicially estopped fromclai mng she was a “qualified” individual
with a disability under the ADA, having certified to the SSA that
she was totally disabled; and (2) Talavera failed to raise a
genui ne issue of material fact as to whether she could performthe
essential functions of her job. Plaintiffs then perfected this
appeal. In additionto the parties' briefs, we have the benefit of
an am cus brief fromthe EEOCC supporting Tal avera's position.

1. 1 SSUES
A Did the district court properly rule that Talavera's
application for SSD benefits judicially estops her fromclaimng in
this action that she is a “qualified individual with a disability”
entitled to protection under the ADA?
B. Did the district court properly rule that Talavera failed to

raise a genuine issue of material fact as to whether she is a

'The Talaveras brought suit against several individual defendants, as well. On appeal, they
pursue only their claims against the school board.
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“qualified individual with a disability”??
[11. STANDARDS OF REVI EW

W review a district court's grant of sunmary judgnment de
novo, applying the sane standard used by the district court. Scala
v. Cty of Wnter Park, 116 F.3d 1396, 1398 (11th Gr. 1997).
“Sunmary judgnent is appropriate if the record shows no genui ne
issue of material fact and that the noving party is entitled to
judgment as a matter of law.” Id.

The school board argues that we should review the district
court's application of judicial estoppel for abuse of discretion.
See McNemar v. Disney Store, Inc., 91 F.3d 610, 616-17 (3rd Gr.
1996) (applying abuse of discretion review), cert. denied, 117 S.
Ct. 958 (1997); Yanez v. United States, 989 F.2d 323, 326 (9th G r
1993) (sane). Although this circuit has not explicitly identified
t he appl i cabl e standard of review, the | anguage in the few El eventh
Circuit cases involving judicial estoppel is consistent with abuse
of discretion review. See, e.g., Chrysler Credit Corp. v. Rebhan,
842 F.2d 1257, 1261 (11th Cr. 1988) (“We think it proper sinply to
review t he bankruptcy court's application of judicial estoppel to
ascertain whether it was consonant with the policy interests which
originally gave rise to the doctrine.”). W note that “[t] he abuse
of discretion standard includes review to determne that the

di scretion was not gui ded by erroneous | egal conclusions.” Koon v.

*The school board also seeks summary judgment on the ground that Talavera was not
“disabled” within the meaning of the ADA when the alleged violations occurred. The school
board did not raise this argument before the district court; therefore, we will not consider it now.
See Rozar v. Mullis, 85 F.3d 556, 564 (11th Cir. 1996).
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United States, ___ US __, _ , 116 S. C. 2035, 2048 (1996).
V. DI SCUSSI ON

Tal avera clains that the school board violated her rights
under the ADA by failing to provide reasonabl e acconmodati ons for
her disability and term nating her because of her disability. To
establish a prinma faci e case under the ADA, Tal avera nust show (1)
that she has a disability; (2) that she is qualified for the
position in question; and (3) that the school board discrimnated
agai nst her because of her disability. Pritchard v. Southern Co.
Servs., 92 F.3d 1130, 1132 (11th Gr. 1996), cert. denied, 117 S.
CG. 2453 (1997); 42 U.S.C 8§ 12102(2). The ADA defines a
“qualified” individual as “an individual with a disability who,
wi th or without reasonabl e accommpdati on, can performthe essenti al
functions” of the job she holds or desires. 42 U S.C § 12111(8)
(enmphasi s added). If a qualified individual with a disability
requires a reasonable acconmobdation to perform the essential
functions of her job, then the ADA requires the enpl oyer to provide
t he accommodati on unl ess the enpl oyer can denonstrate that doing so
woul d constitute an undue hardship. 42 U S.C. 8§ 12112(b)(5)(A).
Reasonabl e accommpdati ons may i nclude job restructuring, part-tine
or nodified work schedules, and acquisition or nodification of
equi pnent or devices. 42 U.S.C. § 12111(9).

A. Judicial Estoppel

The district court ruled that Tal avera could not establish a
prima facie case because she was judicially estopped fromclaimng

she was “qualified” under the ADA The district court found



Tal avera's application for and receipt of SSD benefits
fundanmental ly inconpatible with her position in this |awsuit that
she could perform the essential functions of her job wth
reasonabl e accommodation. Accordingly, the district court invoked
judicial estoppel. Judicial estoppel “is appliedto the cal cul ated
assertion of divergent sworn positions. The doctrine is designed
to prevent parties frommaki ng a nockery of justice by inconsistent
pl eadi ngs.” MKinnon v. Blue Cross & Blue Shield of Ala., 935 F. 2d
1187, 1192 (11th Cr. 1991) (quoting American Nat'l Bank v. Federal
Dep. Ins. Corp., 710 F.2d 1528, 1536 (11th Cr. 1983)).

This circuit has not addressed the effect of an application
for disability benefits upon a subsequent ADA claim Numer ous
other circuit and district courts have addressed the issue,
i ncludi ng several district courts inthis circuit. The holdings of
t hese courts vary w dely.

The Third Crcuit has held that a plaintiff who certifies
total disability on an application for benefits is judicially
estopped from later bringing an ADA claim McNemar v. Disney
Store, Inc., 91 F.3d 610 (3rd Cr. 1996). In McNemar, the
plaintiff (MNermar) was termnated fromhis position as assistant
manager at a Disney Store for theft after divul ging that he was H V
positive. MNemar then applied for SSD benefits and stated on the
standardi zed application form that he was totally disabled and
unable to work as of five weeks prior to his discharge. He nade
simlar statenents on applications for forbearance of student | oan

paynents and state disability benefits. Shortly thereafter,



McNemar brought disability clainms against the Disney Store under
both the ADA and state |aw The district court dismssed the
disability clains on judicial estoppel grounds, and the Third
Circuit affirned. According to the Third Crcuit, “[c]learly
McNermar has asserted inconsistent positions regarding his ability
to work.” Id. at 618. He certified in his applications for
benefits that he was totally and permanently di sabl ed and unable to
work and earn noney; but in his disability clains he stated he
could performthe essential functions of his job. 1d. The court
further observed that the ADA was not intended to cover people who
are unable to work. Accordingly, the court held that the district
court properly applied the doctrine of judicial estoppel.

Sonme confusion has arisen regarding the holding in MNemar,
particularly as to whether it created a per se rule of judicia
est oppel . Some courts, along with the EEOC, have interpreted
McNemar as creating a per se rule. See, e.g., Dush v. Appleton
Elec. Co., 124 F.3d 957, 961 (8th G r. 1997) (stating that the
Third Crcuit in McNemar affirmed the district court's application
of “judicial estoppel as a per se bar”); Norris v. Allied-Sysco
Food Servs., Inc., 948 F. Supp. 1418, 1441 (N.D.Cal. 1996) (listing
McNermar as one of the cases holding that judicial estoppel creates
a per se bar); and EEOCC Notice No. 915.002, 31 Daily Lab. Rep
(BNA) E-1 at 14 (Feb. 14, 1997) (criticizing the McNemar court for
failing “to conduct the individualized inquiry mandated by t he ADA
definition of '"qualified individual with a disability'”).

However, in Krouse v. Anerican Sterilizer Co., _ F. 3d



(3rd Gr. Sept. 26, 1997), Judge Becker, witing for a panel of the
Third Grcuit, responded to the “considerable criticisnf of the
McNemar decision and indicated that MNenmar articulated a
relatively fact-specific holding. Id. at *6 nn.3 & 5. The
district court in Krouse granted summary judgnment on the ground
that the plaintiff was judicially estopped from establishing the
qualifications elenment of his ADA claim Al though the Third
Crcuit affirnmed on different grounds, the court stated in a
footnote that “district courts in this circuit are msapplying
McNemar without first considering the unique facts of that case.”
ld. at *6 n.5. The court instructed that “[c]ourts should not
assune that McNemar al ways bars an individual’s ADA clainms nerely

because prior representations or determ nations of disability exist

intherecord.” I1d. Another footnote stated that “Judge Becker is
persuaded . . . that McNemar was w ongly deci ded, and believes that
the court should reconsider it at its first opportunity. 1d. at *6
n. 4.

Taking into consideration the Krouse court’s discussion of
McNemar, it appears that no court of appeals has adopted the
position that a plaintiff who has clainmed total disability on a
benefits application is per se estopped fromcl ai m ng he coul d work
wi th reasonabl e accommobdati ons under the ADA.  However, nunerous
district courts have so held, including at least one in this
circuit. See, e.g., Thomas v. Fort Myers Housing Auth'y, 955 F
Supp. 1463 (M D. Fla. 1997); Sinon v. Safelite dass Corp., 943 F.
Supp. 261 (E.D.N. Y. 1996); Reiff v. InterimPersonnel, Inc., 906 F.



Supp. 1280 (D. M nn. 1995); Nguyen v. [IBP, Inc., 905 F. Supp
1471, 1484-85 (D. Kan. 1995).

At the opposite end of the spectrum the District of Colunbia
Circuit has held that representations on an application for
disability benefits are nmerely one piece of evidence that an ADA
plaintiff is not “qualified,” rather than an absolute bar. See
Swanks v. Washi ngton Metro. Area Transit Auth'y, 116 F. 3d 582 (D.C
Cir. 1997). In Swanks, the plaintiff (Swanks), who suffered from
spi nal bifida, sought and received SSD benefits after he was fired
from his job as a police officer with the transit authority
Swanks then filed an ADA claim alleging that the transit authority
refused to accommodate his disability and then fired hi mbecause of
it. The district court entered summary judgnment for the transit
authority because Swanks' “disability determ nation renders [him
unqualified for the position which he held either as it was or with
a reasonabl e accommodation.” Id. at 584. The court of appeals
rever sed.

The court of appeals began by outlining the SSD application
process. Id. at 584-85. Under the Social Security Act, an
individual is entitled to disability benefits

if his physical or mental inpairnment or inpairnments are

of such severity that he is not only unable to do his

previ ous wor k but cannot, considering his age, educati on,

and work experience, engage in any other kind of

substantial gainful work which exists in the nationa

econony, regardl ess of whether such work exists in the

i medi ate area in which he lives, or whether a specific

j ob vacancy exists for him

42 U.S.C. 8§ 423(d)(2)(A). The Act does not address the effect of
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a reasonabl e accommopdation on a claimant's disability status. In

adm nistering the Act, the SSA has devel oped a five-step procedure

for

evaluating disability claims. 20 C F.R § 404.1520 (1996).

The five steps are as foll ows:

(1) The SSA ascertains whether the claimant is currently
engaged in “substantial gainful activity.” If so, the
agency denies the application; if not, it proceeds to

step two.

(2) The agency determ nes whether the claimnt has a
“severe” inpairnent. |If not, the application is denied.

| f so, the agency proceeds to step three.

(3) The agency checks whether the inpairnent is listed as
presunptively disabling in the regulations.? If the
claimant's condition is listed, the agency awards with no
further inquiry. |If the condition is not |listed, the agency
proceeds to step four.

(4) The agency determ nes whether the claimant is able to
performhis past work. |If so, benefits are denied. |If not,
t he agency proceeds to the final step.

(5) Considering the clainmnt's age, educational experience,
past work experience, and residual functional capacity, the
agency determ nes whether the clainmnt can do “other work”--
i.e., jobs “that exist in significant nunber in the national

econony.” 20 C.F.R 8 1560(c). If so, the agency denies the

*The list includes conditions such as certain spinal disorders, certain amputations, epilepsy,
etc. 20 C.F.R. § 404.1520(d).
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application. |If not, the agency awards benefits.

After explaining this procedure, the Swanks court pointed out
that “[nJowhere in this five-step process does the Social Security
Adm ni stration take account of the possible effect of reasonable
accommodation on a claimant's ability to work.” Swanks, 116 F.3d
at 585. A claimant can be found disabled at the third step if she
has a “listed” inpairnment, with no inquiry into her actual ability
to work. In addition, a claimant can be deened eligible for
benefits at the fifth step, where the inquiry focuses on the
general availability of particular types of work and not on whet her
a reasonabl e accommodation would enable a claimant to work. * In
short, an individual can neet the requirenents for SSDeligibility
and still be a “qualified individual with a disability” under the
ADA.° The Swanks court recognized that there is no inherent
i nconsi stency.

However, the Swanks court noted that specific representations
a particular individual nmakes in the benefits application process
may be relevant to a subsequent ADA claim “For exanple, ADA

plaintiffs who in support of clains for disability benefits tell

*Indeed, the SSA has issued an Information Memorandum explicitly stating that, for the
purpose of the fifth step assessment, “[w]hether or how an employer might be willing (or
required) to alter job duties to suit the limitations of a specific individual would not be relevant.”
Daniel L. Skoler, Assoc. Comm'r, SSA, DISABILITIES ACT INFO. MEM. at 3, (June 2, 1993) (No.
SG3P2). The Memorandum also stresses that “[h]ypothetical inquiries about whether an
employer would or could make accommodations that would allow return to a prior job would not
be appropriate.” Id.

*Both the SSA and the EEOC have taken the position that there is no inherent inconsistency.
See Swanks, 116 F.3d at 586.
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the SSA they cannot performthe essential functions of their job
even with accommodation could well be barred from asserting, for
ADA pur poses, that acconmodati on woul d have al |l owed themto perform
that sanme job.” 1d. at 587 (enphasis added). Thus, the Swanks
court declined to apply estoppel in all such cases in favor of a
case-by-case inquiry that examnes the specific statenents a
disability discrimnation plaintiff makes in connection wth
applications for disability benefits.

Wiile declining to establish a per se rule of judicial
estoppel, other circuit courts have shown reluctance to hold that
i ndi vi dual s who are “totally di sabl ed” for SSD purposes are covered
by the ADA. In Ceveland v. Policy Mgnt. Sys. Corp., 120 F.3d 513
(5th Gr. 1997), the Fifth Circuit held that there is a “rebuttable
presunption” that an applicant for or recipient of SSD benefits is
not a “qualified individual with a disability.” Id. at 518.
Despite its obvious skepticism the court stopped short of hol ding
that all SSD applications should be estopped: “I't is at |east
theoretically conceivable that under sone limted and highly
unusual set of circunstances the two clainms would not necessarily
be nmutually exclusive . . .~ Id. at 517. In Dush v. Appleton
Elec. Co., 124 F.3d 957 (8th Gr. 1997), the Eighth Grcuit ruled
that an ADA plaintiff who had characterized herself as “totally
di sabl ed” in a previous workers' conpensation proceeding failed to
present evidence showing she was a “qualified individual with a
disability.” Although the court declined to hold that judicia

estoppel precluded all such plaintiffs fromproceeding with an ADA
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claim® it made the follow ng observations:

Where, as here, the party opposing the [ sunmmary j udgnent ]

noti on has nmade sworn statenents attesting to her total

di sability and has actual |y recei ved paynents as a result

of her condition, the courts should carefully scrutinize

t he evidence she marshals in an attenpt to show she is

covered by the ADA. The burden faced by ADA claimants in

this position is, by their own making, particularly

cunbersone, for summary judgnment should issue unless

there is strong countervailing evidence that the enpl oyee
is, in fact, qualified.
Id. at 963 (citation omtted).

Still other courts of appeals presented with this question
have limted thenselves to the facts of their cases, wthout
articulating any broad rules. See Blanton v. Inco Alloys Int'l,
Inc., 108 F.3d 104 (6th Cr. 1997) (judicial estoppel barred
plaintiff's claim that he was qualified for former position as
extrusion press crew | eader because he specifically represented on
di sability benefits application that he could not performthat job,
but plaintiff was not estopped fromclaimng he was qualified for
vacant |ight duty position);’ D Aprile v. Fleet Servs. Corp., 92
F.3d 1, 4 (1st Cir. 1996) (ADA plaintiff's statenents on
application for disability benefits “may not have constituted [a]
broad admi ssion of incapacity,” so the ADA claim was not
automatically barred); Kennedy v. Applause, Inc., 90 F.3d 1477,
1480-82 (9th Cir. 1996) (examning entire record, including ADA

plaintiff's statenents on SSD application, to find no genui ne i ssue

The Dush court explicitly declined to reach the issue of judicial estoppel.

"The Sixth Circuit applies judicial estoppel only to “successful assertions made in one
proceeding when a contrary assertion is made in another.” Blanton, 108 F.3d at 109.
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of fact that plaintiff was not “qualified’); °® Wigel v. Target
Stores, 122 F.3d 461, 466-67 (7th G r. 1997) (explaining that an
SSA total disability determnation, while relevant, 1is not
di spositive of the issue of an ADA claimant's status as a
“qualified individual with a disability”).

W agree with the majority of our sister circuits that a
certification of total disability on an SSD benefits applicationis
not inherently inconsistent with being a “qualifiedindividual with
a disability” under the ADA. A certification of total disability
on an SSD application does nean that the applicant cannot perform
the essenti al functions of her job  w thout r easonabl e
acconmodat i on. It does not necessarily nmean that the applicant
cannot performthe essential functions of her job with reasonabl e
accommodation. \Wether in any particular situation there is an
i nconsi stency between appl ying for SSD benefits and bri ngi ng an ADA
claim will depend upon the facts of the case, including the
specific representations nade in the application for disability
benefits and the nature and extent of the nedical evidence in the
record. However, we do hold that an ADA plaintiff is estopped from
denying the truth of any statenments made in her disability
application. Qur basis for this holding is that an ADA plaintiff
shoul d not be permtted to di savow any statenments she nmade i n order
to obtain SSD benefits.

After examning the record in this case, we hold that the

*The Ninth Circuit also declined to consider whether the doctrine of judicial estoppel applied.
Kennedy, 90 F.3d at 1481 n. 3.
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district court abused its discretion in applying a per se rule of
judicial estoppel. Talavera stated on her application that she had
great difficulty walking and standing for any length of tine.
However, she nmade no statenents indicating that she could not
performher job if she were accorded reasonabl e accommpdati on. To
the contrary, she stated that “[n]o provision was nmade for ny
handi cap” at work. Disability Report 1-6. She al so expl ained: “I
feel that ny skills are good. However, | can no | onger wal k, bend,
etc. Therefore when an enployer sees nme | | ook totally disabled.
M/ mnd is intact but my physical appearance is a deterrent.
Unfortunately our society is only concerned with your appearance.”
I d. These statenents indicate that Tal avera felt she remai ned abl e
to work. They are not inconsistent with her position in the ADA
claim that she was “qualified.” Therefore, per se judicial
estoppel is not warranted in this case.

B. “Qualified Individual with a Disability”

As for the district court's alternative ruling, we hold that
genui ne issues of material fact preclude summary judgnent on the
guestion of whether Tal avera was “qualified” under the ADA. Thus,
the district court erred by finding that summary judgnment woul d be
warranted even if judicial estoppel were not applied. The district
court pointed to Talavera's statenments in her SSD benefits
application that she could not stand nore than five m nutes, walk
nore than 100 feet, nor bend; that at tines she could not get out
of bed or |eave the house; that she was hone-bound; and that her

doctor told her she was “totally disabled.” Dist. CG. Op. at 9.
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The district court properly considered those statenments as true
because, as we have pointed out, Tal avera is estopped fromdenyi ng
any statenents she nade in her SSD application. However, there is
still a dispute of fact as to whether Tal avera's probl ens wal ki ng
and standi ng rendered her unable to performthe essential functions
of her job, with accommodati on.

Tal avera sought permssion to perform her filing and
scheduling duties while seated in a chair. She also requested a
handi capped parking place to mnimze the distance she had to wal k
to and fromthe cafeteria. Finally, she applied for and received
a different secretarial position within the school board which
woul d have involved sitting all day, but the school board “bl ocked”
the transfer and decided not to renew Tal avera's contract. It is
not clear from the present record whether these accommodati ons
woul d have been reasonable or whether they would have enabled
Tal avera to performthe essential functions of her job. |ndeed,
the record does not indicate what the essential functions of
Tal avera's job were (either her initial position in the guidance
office or the position for which she sought a transfer). However,
Tal avera presented the affidavits of her doctors and a
rehabilitation expert, who averred that Talavera could have
continued to work had the school board |Iimted her need to stand
and wal k by providing her with a wheel chair, ergonom cally correct
chair, or sedentary position; and restricted her [lifting.
Additionally, Talavera states that the only reason she was

honmebound was that after her term nation she was unabl e to keep her
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car, and her physical limtations prevented her fromusing public
transportation. This evidence renders inappropriate sunmary
judgnment on the issue of Talavera's ability to performher job with
reasonabl e accommodat i on.
V.  CONCLUSI ON

W decline to adopt the position that SSD recipients are
judicially estopped in all circunstances frombringi ng cl ai ns under
the ADA. In this case, accepting Talavera's SSD application
statenents as true, those statenments do not rule out the
possibility that she could performthe essential functions of her
job with reasonabl e accommodati on. Mreover, the record indicates
that issues of fact remain as to whether Tal avera was “qualified”
under the ADA. W reverse the district court's grant of summary
judgnment and remand this case for further proceedi ngs consistent
with this opinion.

REVERSED AND REMANDED
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