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PER CURI AM

In this appeal, we wll decide the follow ng question:
whet her a district court may rely on a defendant's prior conviction
and sentence, which has been set aside under the Federal Youth
Corrections Act, 18 U.S.C. 8§ 5021 (1976) (repeal ed 1984) ("FYCA"),
to increase a defendant's crimnal history score. W answer this
guestion in the affirmative.

Appel l ant Steven Gegory Gass ("Gass"), pled guilty to eight
counts of bank robbery in violation of 18 U S.C. § 2113(a). Based
upon two prior bank robbery convictions and their correspondi ng
three crimnal history points, Gass' presentence report assigned
him a crimnal history category of two. At Gass' sentencing
neither Gass nor his counsel objected to a crimnal history
category of two. In accordance with the reconmmended crimna
hi story category of two and the rel evant offense |evel, Gass fel

wi thin a sentenci ng range of seventy-eight to ninety-seven nonths.



The district court sentenced Gass to ni nety-seven nonths.

Gass did not appeal his sentence, but did file a pro se notion
to vacate, set aside, or correct sentence pursuant to 28 U S.C. 8§
2255 (1994). In the notion, Gass contends that he should not have
been assessed three crimnal history points for the prior bank
robbery convi cti ons because t he FYCA set asi de and "expunged" those
convi cti ons. Wthout the three crimnal history points, Gass
crimnal history category would have been one, resulting in a
| esser sentence.

In the governnent's response to Gass' notion, the governnent
rai sed two reasons why Gass' notion should be denied. First, the
government argues that Gass i s procedurally barred fromraisingthe
FYCA cl ai mbecause he failed to raise the claimat sentencing or on
di rect appeal. Second, Gass' FYCA argunent is wthout nerit
because the prior bank robbery convictions had not been expunged,
but only set aside.

In an "anmended” § 2255 notion, Gass, again pro se, added an
i neffective assistance of counsel claimto his FYCA claim Gass
contends that his counsel was ineffective in failing to object to
the Court's consideration of his prior convictions in calculating
his crimnal history category. According to Gass, he inforned his
counsel several tinmes of the FYCA and its effect on his crimnal
history level, but Gass' counsel refused to raise the issue.

The Magi strate Judge, relying on United States v. Ashburn, 20
F.3d 1336, 1343 (5th Cr.), portion of opinion reinstated on
rehearing en banc, 38 F.3d 803, 807 n. 11 (5th Cr.1994), cert.
denied, --- US ----, 115 S . C. 1969, 131 L.Ed.2d 858 (1995)



(convictions set aside under FYCA can be considered in conputing
crimnal history points), issued a Report and Reconmmendation
recomrendi ng that Gass' notion be denied. Gass tinely filed
objections to the Mgistrate Judge's Report and Recomrendati on

The district court overruled Gass' objections, adopted the
Magi strate Judge's Report and denied Gass' 8§ 2255 notion. Gass
tinmely appealed the district court's denial.

On appeal, both Gass and the governnent reiterate the
argunents advanced before the Magistrate Judge and the district
court.?! In either the governnent's position that Gass is
procedurally barred from asserting his FYCA claim or Gass
ineffective assistance of counsel argunment, this Court mnust
consi der whether Gass suffered any prejudice fromfailing to raise
the FYCA i ssue before the district court. United States v. Frady,
456 U.S. 152, 167-68, 102 S.C. 1584, 1594-95, 71 L.Ed.2d 816
(1982) (in collateral relief case defendant nust show actual
prej udi ce); Thonpson v. Wainwight, 784 F.2d 1103, 1105 (11th
Cir.1986) (ineffective assistance of counsel case requiring
prejudice). A finding that Gass' FYCA argunent is legally w thout
merit, would denonstrate that Gass did not suffer any prejudice and
that the district court was legally correct in denying Gass'
notion. In addition, because the issue is one of first inpression

inthis Crcuit, we believe it warrants di scussi on.

'Gass al so argues that the district court erred in not
conducting an evidentiary hearing. However, because Gass' FYCA
claimis "insufficient to establish a claimfor relief under
section 2255, the district court did not err in denying [his]
nmotion without a hearing." Cross v. United States, 893 F.2d
1287, 1292 (11th Cir.), cert. denied, 498 U S. 849, 111 S.
138, 112 L.Ed.2d 105 (1990).



The issue is whether a district court may rely on a
defendant's prior sentence and conviction, which has been set aside
under the FYCA, to increase a defendant's crimnal history score.

Section 5021 of the FYCA states:

(a) Upon the unconditional discharge by the Comm ssion of a

comm tted youth of fender before the expiration of the maxi mum

sentence inposed wupon him the conviction shall be

automatically set aside and the Conm ssion shall issue to the

youth of fender a certificate to that effect.
18 U.S.C. § 5021(a) (1976) (repeal ed 1984) (enphasis added). Gass
citing USSG 8§ 4A1.2(j), which provides in part that
"[s] entences for expunged convictions are not counted," argues that
his prior set aside bank robbery convictions cannot be counted in
conputing his crimnal history score. Thus, central to our inquiry
is "whether the "set aside' |anguage in the [F] YCA neans that the
conviction is "expunged as that termis defined in US S. G 8§
4A1. 2(j) . " United States v. Ashburn, 20 F.3d 1336, 1342 (5th
Cr.), portion of opinion reinstated on rehearing en banc, 38 F. 3d
803, 807 n. 11 (5th Cir.1994) (enphasis added). |In other words,
did Congress intend by utilizing the words "set aside" in 8§ 5021(a)
of the FYCA, to have conviction records expunged under U S.S. G 8§
4A1.2(j) .

In United States v. Doe, 747 F.2d 1358 (11th Cir.1984) we
addressed this very inquiry. |n Doe, we held that under 8§ 5021(a)
of the FYCA, a defendant is not entitled to have his conviction
record expunged or destroyed. 1d. at 1359-40. W agree with this
statenent and reaffirmour holding in Doe. Gass is not entitled to

have his prior bank robbery convictions which were set asi de under

the FYCA, expunged. Section 5021's "set aside" is not synonynous



with 8 4A1.2(j)'s "expungenent". W note that other circuits
courts have simlarly construed 8 5021 and its relationship to the
sentencing statute. United States v. N colace, 90 F.3d 255, 258
(8th Cir.1996); United States v. Cox, 83 F.3d 336, 340 (10th
Cir.1996); United States v. Cerverizzo, 74 F.3d 629, 631 (5th
Cir.1996); United States v. Doe, 556 F.2d 391, 393 (6th G r.1977);
but see United States v. Doe, 980 F.2d 876, 878 (3d Cir.1992);
United States v. Kanmerdiener, 945 F.2d 300, 301 (9th G r.1991).
In accordance with this Court's decision in United States v.
Doe, 747 F.2d 1358 (11th G r.1984), we hold that a district court
may rely on a defendant's prior sentence and conviction, which has
been set aside under the FYCA, to increase a defendant's crim nal
hi story score. As the Fifth Circuit stated in Ashburn:
The [F] YCA was designed to give the young defendant a new
| ease on Ilife. Congress determ ned that a spontaneous,
yout hf ul transgressi on shoul d not inhibit a person's evol ution
into productive citizenship. However, this beneficient offer
of a "second chance"” to the immture offender should not be
avai |l abl e as a shield for those whose original encounter with
the crimnal world is used as a springboard to a life of
f el oni ous conduct.
Ashburn, 20 F.3d at 1343. The district court's denial of Gass

notion i s AFFI RVED



