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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T
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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appell ee,

ver sus

KENNETH D. RGCSS,
JAMVES H. ADAMS,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for the
Northern District of Florida
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Bef ore ANDERSON and COX, Circuit Judges, and ALARCON, Seni or
Circuit Judge.

*Honorable Arthur L. Alarcon, Senior U S. Crcuit Judge for the
Ninth Crcuit, sitting by designation.



ALARCON, Senior Grcuit Judge:

Kenneth D. Ross and Janes H Adans appeal fromthe judgnent
entered following their conviction for wire fraud, interstate
transportation of noney taken by fraud, and conspiracy to commt
mail fraud, wire fraud, interstate transportati on of noney
obtai ned by fraud, and noney | aundering. The Governnent
persuaded the jury that Ross and Adans conspired to obtain noney
for their personal use and benefit fromtwo financially troubled
i nsurance conpani es by falsely representing that the | oans were
to be used solely for business purposes. To disguise their
intent to channel part of the funds for their personal use and
benefit, and to escape detection by state insurance regul ators,
Ross and Adans and their co-conspirators created shel
corporations and contrived deceptive paper transactions that had
no econom ¢ substance.

Ross and Adans contend that the evidence presented to the
jury is insufficient to sustain a conviction. They also argue
that the court erred inits rulings on the adm ssibility of
evidence and in rejecting certain jury instructions. Finally,
they assert that the district court m scalculated their sentence
and applied a sentencing guideline that is unconstitutional. W
di scuss each of these contentions, and the facts pertinent
t heret o, under separate headi ngs.

We affirmthe judgnent of conviction because we concl ude the

evidence is sufficient to persuade a rational trier of fact of
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the guilt of the accused of each crine, and we hold that the
court's rulings on the adm ssibility of evidence and its decision
to reject defense instructions were free fromerror.

We vacate the sentence inposed on each defendant and renand
for resentencing because the district court failed to nake an
i ndependent finding that it was persuaded beyond a reasonabl e
doubt that Ross and Adans conspired to conmmt the offense of
noney | aunderi ng.

I
SUFFI Cl ENCY OF THE EVI DENCE
A.  Background

Ross and Adans contend that the Governnment failed to present
sufficient evidence that they conmtted any crine. They argue
that the Governnent failed to denonstrate that they defrauded the
policy holders of Mdwest Life Insurance Co. ("MAL") Culf
National Life Insurance Co. ("GNL"), and state insurance
regul ators by concealing their intent to divert noney for their
personal use that had been | oaned to corporations controlled by
them in reliance on false representations that it would be used
solely for legitimte business purposes -- the purchase of real
property and a nerchant vessel suitable for conversion into a
ganbl i ng casi no.

The evidence is sufficient to support a conviction if,
"after review ng the evidence in the Iight nost favorable to the

prosecution, any rational trier of fact could have found the

- 3-



essential elenments of the crinme beyond a reasonabl e doubt."”

Jackson v. Virginia, 443 U.S. 307, 319 (1979) (enphasis in the

original). "[A]lIl reasonable inferences nust be drawn in favor

of supporting the jury's verdict.” United States v. Sawer, 799

F.2d 1494, 1501 (11th Cr. 1986) (citing Gasser v. United

States, 315 U.S. 60, 80 (1942)).

Ross began his involvement with GNL in 1989. At that tine,
Ross was the chief executive officer of Charter Bank, a
M ssi ssi ppi savings and | oan association. G\NL was experienci ng
financial difficulties because of prior bad investnents. G\L had
a $1, 000, 000 unsecured note in its loan portfolio issued to it by
a failing savings and loan institution. GNL had a serious
financial problem if the note was not paid, G\NL would becone
insolvent. GN\L concluded that it shoul d di spose of the unsecured
note by using it to purchase real property. |In Decenber 1989,
G\L purchased the Ensl ey Shopping Center in Pensacola, Florida
from Charter Bank for $4,000,000. As paynment for the shopping
center, GN\L assigned the unsecured $1, 000,000 note to Charter
Bank, nmade a cash paynent of $1, 000,000, and executed a
$2, 000, 000 promi ssory note secured by a nortgage on the shoppi ng
center. The Ensley Shopping Center was operating at a | oss prior
to this transaction. Ross was forced to resign from Charter Bank
when it was taken over by the Resolution Trust Conpany in March
1990.

On March 13, 1990, Bobby Shanburger and Gary Jackson, the
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control ling stockhol ders and officers of Southshore Hol di ng
Conmpany, ("Southshore") opened a bank account in the nanme of On
Li ne I nvest ment Conpany and wired $900, 345.33 to that account.
MAL was a subsidiary of Southshore. On March 30, 1990,
Shanmbur ger and Jackson filed articles of incorporation in Nevada
for On Line Investnent, Inc. ("On Line"). Ross was designated
presi dent, secretary, and treasurer of On Line. He was also the
only person who had the right to withdraw fromthe On Line

| nvest ment bank account.

On Line was originally created as a straw party to conceal
the transfer of first nortgage | oans worth $875, 000 from Public
I nvestors Life Insurance Co. ("PILICO"), one of the insurance
conpani es owned by Sout hShore to MAL, anot her Sout hShore
subsi di ary. PI LI CO was insolvent at this tine and could not
make paynents to its policy holders wi thout an infusion of new
funds. MAL had been prohibited from purchasing notes froma
rel ated conpany w thout the consent of the Nebraska | nsurance
Conmi ssioner. On Line was used to circunmvent this restriction.
Ross purchased the notes fromPILICO with the noney on deposit in
the On Line Investnent bank account. Upon receipt of the notes,
Ross assigned themto MAL. Ross was paid $20, 000 for
participating in this schene.

Ross's next transaction with MAL invol ved the Tops'| Beach
and Racquet Club ("the Cub"), which was |ocated in Sandestin
Florida. The Cub cost $25, 000,000 to develop, but it failed to
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produce sufficient funds to repay the devel opnment | oan. The O ub
was taken over by the NCNB Texas National Bank, which first
attenpted to sell it for $18,6000,000. After several years

wi t hout attracting a purchaser, the bank reduced the asking price
to $5, 450, 000.

The Sandestin CGolf Resort ("Sandestin") was |ocated next to
the Cub. The Bos Hol di ng Conpany owned Sandestin. Peter Bos
was its |argest stockholder. Sandestin went into bankruptcy on
February 7, 1990. Bos decided that the acquisition of the C ub
by the Bos Hol di ng Conpany would create an attractive golf,
tennis, and beach resort, and reduce overhead and adm nistration
costs through conbi ned managenent. An added incentive was the
fact that the Club's property included two undevel oped parcels
t hat woul d be suitable for the construction of a hotel or
condom nium Bos persuaded the Birm ngham Destin | nvestnent
Partners ("BDIP') to join himin negotiating for the purchase of
the Cub. On May 4, 1990, Bos and BDI P forned the Tops'| Hol ding
Co. Inc. ("TH ") for the purpose of purchasing the C ub

On the same date, THI signed an agreenent to purchase the
Club. TH was required to make an initial paynent of $200,000 as
"earnest noney." The purchase and sal e agreenent provided that,
upon consunmmation of the sale, the earnest noney would be applied
to the purchase price.

TH was unable to raise the bal ance of the purchase price

fromits investors. Meanwhile, the BDI P partners concluded that
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they did not wish to participate in the purchase of the C ub

Tom Underwood, a partner in BD P contacted Ronald Dunston, a
Florida real estate broker to seek his assistance in |ocating
someone who woul d be interested in purchasing the Cub. Dunston
i nformed Underwood that Ross was interested in building a
beach-front hotel. Ross net with Underwood in the spring of 1990
to di scuss the proposed purchase of the Cub. Underwood told
Ross t he purchase price would be $5, 500, 000.

Ross cont acted Shanburger, Jackson, and Jerem ah O Keefe,

t he president of G\NL and owner of GNL's parent conpany, to see if
MAL or GNL would I end himthe noney to purchase the Club. Each
conpany expressed an interest in making the loan. On My 1,

1990, Ross presented MAL with a witten request for a conmtnent
to loan the noney required for the purchase of the Club. On the
same date, MAL issued a commtnent letter in which it indicated
it would provide the entire $5,500,000. Jerry Palmer, MAL's
attorney, testified that MAL did not performany due diligence to
det erm ne whether the investnment was sound prior to issuing the
commtnment letter.

Over the next few nonths, MAL, Ross, Oscar Jordan, a fornmer
menber of the board of directors of Charter Bank and Ross's
attorney, and representatives of Bos and Sandestin conducted
negoti ations regarding the structure for the purchase of the

Club. On June 29, 1990, TH assigned its right to purchase the



Club to On Line' in exchange for a paynent of $200,000 to

rei mburse THI for the earnest noney it had paid to the owner of
the Club. At this point in time, Ross was in a position to
purchase the C ub because of the $5, 500,000 | oan conm tment he
had received from MAL.

In the early part of July 1990, Dennis LaFont, MAL's
treasurer, informed Shanmburger and Jackson that MAL was going to
have to report a | oss of $2,300,000 on its second quarterly
report to the state insurance regulators in Florida and Loui si ana
for the period ending June 30, 1990. LaFont was concerned that a
| oss of this magni tude woul d subject the conpany to regul atory
action.

Shanburger and Jackson told LaFont that MAL was going to
sell an "option" and realize a $5,000,000 gain. The term
"option" was apparently used to refer to the purchase and sale
agreenent for the Club that TH had previously assigned to On
Line. Because On Line did not assign its rights under the
purchase and sale agreenment to MAL prior to June 30, 1990, MAL
could not accurately or legally report that it owned the right to
purchase the Club prior to June 30, 1990 and that this interest
was worth $5, 000, 000.

To manufacture a paper record that would reflect that MAL

! Wil e Ross was originally the sole stockhol der of On

Line, Gerald Taylor, Ross's accountant, testified that Adans
acquired fifty percent of the stock in On Line prior to the end
of July 1990.



had a $5, 000, 000 asset prior to June 30, 1990, a letter was
prepared on MAL | etterhead which stated that MAL and Ross agreed
to the termnation of MAL's commtnment to | end Ross $5, 500, 000.
On August 6, 1990, Ross, acting as president of On Line, assigned
its rights under the purchase and sal e agreenment to MAL. No
consideration was paid by MAL for the assignnment. On the sane
date, MAL assigned its rights under the purchase and sal es
agreenent to L' Spot for $5,000,000. Ross was president and
director of L' Spot. Adans was also a director. Ross executed a
prom ssory note on behalf of L' Spot in the anpunt of $5, 000, 000
to MAL in exchange for MAL's rights under the purchase and sal e
agreenent. In short, Ross, acting as the president of On Line,
assigned its right to purchase the Club to MAL for no
consi deration and then bought it back, as president of L' Spot,
for $5,000,000. Shanburger and Jackson instructed LaFont to
reflect the $5, 000,000 prom ssory note MAL received from L' Spot
on August 6, 1990 as a corporate asset in its second quarter
report for the period ending June 30, 1990.

Meanwhi l e, on July 19, 1990, Adans obtained a comm tnent for
a |l oan of $1,700,000 from MAL for the purchase of a nerchant
vessel |arge enough to serve as a floating ganbling casino. Also
in July 1990, Dunston, Ross, Adans, and O Keefe incorporated a
conpany naned Casino Beach for the purpose of devel oping a casino
at Di anond Head, M ssi ssippi.

On July 31, 1990, Ross, Adans, Dunston, Shanburger, Jackson
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Bos, and others nmet at Sandestin to determ ne how to acconplish
the sale of the CQub to Ross and Adans. In preparation for the
closing of the sale of the Cub, Ross and Jordan created a nunber
of corporations to receive title to specific portions of the Cub
property. These corporations included Over Look Corp. ("Over
Look"), Technol ogy Buil ding, Inc. ("Technology Building"), Sand
Tops'| Corp. ("Sand Tops'l"), Tops'|l Managenent, Inc. ("TM"),
and Tops'| Beach Property, Inc. ("Tops'| Beach"). Ross served as
president and director for TM and Over Look, secretary and
director for Technol ogy Building, and director for Sand Tops'|.
Adans was naned as a director of TM. Because the structure of

t he purchase and sale proved to be nore difficult than
anticipated, the closing of the transaction did not occur until
August 6 and 7.

The final agreenment was conplicated. Pursuant to an
agreenment titled Partial Assignment of Contract Rights ("Partial
Assignnent"), the C ub property was divided into four general
cl asses of property: (1) condom niuns; (2) the anmenities
including inter alia a retail/office building, restaurant, tennis
courts, pool house, and all personal property located in or used
in connection with the various facilities, and all attendant
contract rights, licenses and permts; (3) the devel oper rights;
and (4) the undevel oped parcels 628 and 630. L' Spot transferred
its right to acquire the condom nium property to Over LooK,

Technol ogy Building, and Sand Tops'l. L'Spot transferred its
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right to acquire, the anenities, the devel oper rights, and the
undevel oped parcels 628 and 630 to TM.

I n exchange for the transfer of the acquisition rights, Over
Look, Technol ogy Buil ding, and Sand Tops'| each agreed to pay
approximately one third of the purchase price for the Cub. MAL
| oaned $2, 000,000 to each of the three corporations so that they
coul d purchase their share of the Cub pursuant to the Partia
Assi gnment and use the bal ance for working capital. The terns of
the three | oans were identical. They were secured by a nortgage
on the portion of the property purchased by each corporation.
Each | oan al so had as collateral a portion of the property rights
transferred to TM under the Partial Assignment.?

Thus, paynent for the $6, 000,000 | oaned by MAL for the
acquisition of the ub was assuned by Over Look, Technol ogy
Bui | ding, and Sand Tops'l. TM assuned L'Spot's responsibility
to pay $5, 000,000 to MAL for the right to purchase the Cub. As
further consideration, TM granted MAL a seven year option to
acquire a two-thirds interest in parcels 628 and 630 for one

dollar. The Partial Assignnent states: "The . . . Option nmay be

2 For exanple, L'Spot's assignnent to Technol ogy Buil ding

set forth in the Partial Assignnment provides in relevant part as

fol |l ows:
Collateral - first nortgage lien on the Technol ogy Assets as
well as alien to be granted by [TM] on [TM's] devel opnent
rights, general intangibles and managenent agreenent
relating to incone properties constituting Technol ogy
Asset s.

(Enmphasi s added).
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exercised at any tinme by providing witten notice thereof to
[TM] within seven (7) years fromthe date hereof and by paying,
at the closing of such exercise, the sumof One Dollar ($1.00) as
the option price thereof."” L'Spot received a simlar seven year
option to purchase a one third interest in parcels 628 and 630.
TM executed a nortgage and security agreenent to secure paynent
of the $5, 000,000 promi ssory note, which included property that
was al ready pl edged as security for the |loans totaling $6, 000, 000
for the purchase of the Cub.® Parcels 628 and 630 were not
included in the nortgage agreenents.

As a result of these negotiations, the Cub property, which
was purchased for $5, 450,000, was divided into several portions
and used to secure prom ssory notes totaling $11, 000, 000.

Parcel s 628 and 630, however, were not included in the property
subject to foreclosure upon default. |In addition, these val uable
properties could be purchased by MAL and L' Spot for an option
price that totalled two dollars. Furthernore, notw thstanding
the fact that the purchase for the O ub was $5, 450,000, the four
corporations signed prom ssory notes and nortgage agreenents
totaling $11, 000, 000: $6, 000,000 for the purchase noney for the
Club and working capital, and $5, 000,000 for the assignment of

3 L' Spot's assignment to TM set forth in the Partial

Assignment provides in relevant part, "[TM] shall grant to
Lender a first nortgage |ien upon and a security interest in al
of the operating properties, the General |ntangibles and

Devel oper's Rights."” (Enphasis added).
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MAL's right to purchase the Club. As discussed above, the

acqui sition and contenporaneous sale by MAL of On Line's right to
purchase the Club was done for the sole purpose of making it
appear that MAL had an asset worth $5, 000,000 on its June 30,
1990 statement to the regul ators.

| medi ately follow ng the sale, Ross opened a bank account
for TM in the ArSouth Bank of Florida ("the TM account”). He
al so created a cash managenent account for L'Spot with Merril
Lynch @ul fpost/Biloxi ("the L' Spot account"). After the purchase
of the Club, and the paynment of closing costs, $205, 000 renai ned
fromthe noney MAL | oaned to the three corporations. Shanburger,
acting on behalf of MAL, agreed to deposit the $205,000 in the
TM account for "operating expenses.”

On August 31, 1990, a condom nium owned by the C ub was sold
by TM for $250,844.77. The condom nium was part of the security
for the purchase price loan. Instead of using the proceeds of
the sale to reduce the outstandi ng bal ance on the purchase price
| oan, Ross, with the consent of Shanmburger and Jackson, deposited
the noney in the TM account as "operating expenses." Later that
day, Ross transferred $200,000 fromthe TM account to the L' Spot
account. On Septenber 1, 1990, Ross transferred an additiona
$245,000 to the L' Spot account.

On Septenber 26, 1990, Ross withdrew $150,000 fromthe
L' Spot account and deposited it in his separate personal account

at Merrill Lynch. On the sane date, Ross executed six checks on
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his personal Merrill Lynch account payable to hinself for a total
of $119,000. Two of these checks totalling $96,500 were endorsed
by Ross and deposited in Adans' account at Merchants and Mari ne
Bank. On COctober 2 and October 19, 1990, Ross drew two nore
checks totaling $32,600 on his personal Merrill Lynch account and
deposited theminto his account at Jefferson Bank.

In early Cctober 1990, Ross, acting on behalf of TM, asked
G\L to approve a $3, 000,000 "construction/operating"” |oan for the
Club. G\L was in serious financial trouble at this tinme. It was
desirous of disposing of the Ensley Shopping Center. O Keefe,
presi dent of GNL, informed Ross and Adans that he woul d approve a
loan to TM of $3,000,000 if they woul d purchase the Ensley
Shopping Center fromG\L. To satisfy O Keefe's counter proposal
Adans caused articles of incorporation to be filed for the
Nor t hgat e Corporation of Sandestin ("Northgate"). Adans was the
only director of Northgate. Dunston was designated its president
and secretary. Its sole purpose was to acquire the shopping
center.

G\L retained Florida attorneys Ri chard Powel| and Fred
Estergren to handle the loan to TM and the sale of the Ensley
Shopping Center to Northgate. By this tine, the Resolution Trust
Cor poration had taken control of Charter Bank. Charter Bank held
a nortgage on the Ensley Shopping Center as security for its
$2, 000, 000 I oan to MAL. Powel | becane concerned regarding

whet her it was necessary to inform Charter Bank that G\L was
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pl anning to sell the Ensley Shopping Center to another party
because Charter Bank held the nortgage on this property. M chael
Cavanaugh, G\L's attorney, sent a facsimle to Estergren on

Oct ober 19, 1990, inform ng himthat the nortgage did not contain
a due-on-sale clause. Accordingly, Estergren did not notify the
Resol ution Trust Corporation or Charter Bank of the proposed sale
of the Ensley Shopping Center to Northgate.

Dunst on, Ross, Cavanaugh, Jordan, Estergren, and Powel | net
on Cctober 30, 1990 to consummate G\L's | oan of $3, 000,000 to
TM, and the sale of the Ensley Shopping Center by G\NL to
Nort hgate. GNL sold the Ensley Shopping Center to Northgate for
$4, 100, 000. As paynent to GNL for the acquisition of the Ensley
Shoppi ng Center, Northgate assunmed GNL's obligation to pay
Charter Bank $1,972,650.29, which was owi ng on the pronissory
note executed by GNL in favor of Charter Bank. Northgate al so
executed a prom ssory note for $1,127,349.31, secured by all of
Nort hgat e' s out standi ng stock,* and a second purchase noney
nortgage. |In addition, Northgate prom sed to pay G\NL $1, 000, 000
in cash, no later than Cctober 30, 1990. The agreenent to
pur chase t he Ensl ey Shopping Center was signed by Adans on behal f
of Northgate.

On the sane date, G\L agreed to loan TM $3, 000, 000 based on

Ross's representation that the noney would be used for the Cub's

4

this tine.

The record shows that Northgate's stock had no val ue at
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operating and mai nt enance expenses. One mllion five hundred
t housand doll ars of the | oan was secured by nortgages on parcels
628 and 630, which had been previously left free of debt. The
noney was di sbursed as follows: First, G\L set up a reserve fund
for TM of $1,000,000. Second, GNL endorsed five checks to T™M
fromdifferent sources totalling $1,040,000. These checks were
deposited in the TM account. Third, G\L al so delivered a check
for $1,000,000 to TM drawn on its account at the People's Bank
in Biloxi, Mssissippi. On Cctober 30, 1990, the date this check
was i ssued by GNL, GNL had a total of $41,500.64 in its account
at the People's Bank. On the sane date, TM endorsed the
$1, 000. 000 check to Northgate. Northgate then endorsed the sane
check back to G\NL. Thus, Northgate ostensibly nmet its obligation
to pay $1, 000,000 in cash to G\L as partial paynent for the
pur chase of the Ensley Shopping Center by presenting to G\L the
same check that GNL had issued to TM with insufficient funds.
As a result of this sleight of hand, G\L's bank account showed a
credit of $1, 000,000 on Novenber 1, 1990.

On Cctober 30, 1990, $1,000,000 was transferred by wire from
TM account to the L' Spot account. Imediately after this
transfer, Ross issued several checks on the L' Spot account. A
check in the anpbunt of $499,999.99 was issued to Adans.
Shanbur ger received a check for $333,333.33. Ross al so nade out
a check in the amount of $166, 666.66 to hinmsel f. Adans,

Shanbur ger and Ross deposited the checks into their personal bank
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accounts. Jane Masholie, a G\L enpl oyee, testified that she
typed these checks at Ross's direction during the closing of
G\L's loan to T™M.

Ross becane a consultant for G\NL in January, 1991. On
January 18 and January 22, 1991, Ross issued four checks to TM
totaling $550,000 fromthe $1,000,000 TM reserve fund, which was
created as part of G\L's loan to TM. Ross then endorsed each of
the checks as president of TM for deposit in the L' Spot account.
On January 22, Ross issued a check to L' Spot in the amount of
$100, 000, a check for $183,333.33 to Jackson, $183,333.33 to
Shanmbur ger, $41,666.50 to Adans, and $41,666.50 to hinself. The
$100, 000 check payable to L' Spot was used to acquire a
certificate of deposit. It was redeened, endorsed by Ross, and
deposited in a bank account opened in the name of Casino Beach.

In |ate January, 1991, Ross instructed Ms. Masholie to draft
several prom ssory notes payable to the order of L' Spot and to
back date them so as to make it appear that they were executed on
the dates that checks had been issued on the L' Spot account. A
$150, 000 promi ssory note dated Septenber 26, 1990 was signed by
Ross, which provided that he would pay L' Spot interest at a rate
of prinme rate floating per annumuntil paid and payabl e on
demand. A promi ssory note for $166, 666. 66, dated Cctober 10,
1990, was al so signed by Ross. M. Masholie testified that she
made a typographical error in using Cctober 10, 1990 as the date

the note was executed; Ross had instructed her to use Cctober 30,
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1990. Another note dated Cctober 10, 1990 in the anmount of

$166, 666. 66 was signed by Adanms. Shanburger signed a promni ssory
note for $333, 333. 33, which was backdated to Cctober 30, 1990. A
note for the sanme anount, also backdated to Cctober 30, 1990, was
prepared for Jackson, however, it was not signed.

Ms. Masholie prepared a second set of prom ssory notes at
Ross's direction in |late January 1991 . Each was dated January
24, 1991. She was told that the anpbunts should match earlier
di sbursenents fromthe L' Spot account. Jackson and Shanburger
each signed notes in the anmount of $183,333.33. Ross and Adans
each signed notes in the anmount of $41, 666. 50.

Ms. Masholie also testified that she drafted a prom ssory
note from Northgate to L' Spot in the anmount of $1,000,000. The
note bears the date Cctober 30, 1990. It was not prepared by M.
Masholie until approximately one year after Cctober 30, 1990.

On May 14, 1991, Dunston, acting on behalf of TM, requested
that MAL wai ve the restrictions on the use of the noney | oaned to
TM on August 6, 1990 for the purchase of the Cub. The letter
reads as follows:

Pl ease accept this letter as a request for
witten waiver of the | oan covenants

speci fied bel ow which are contained in the
| oan agreenment between TOPS L Managenent,

Inc. and M dwest Life Insurance Conpany dated
August 6, 1990. This waiver will serve to
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docunent your prior verbal waiver of these
covenants.

Section IV, Negative Covenants, ItemE,
"Loans to Others and Investnents"” prohibits
transaction with affiliates unless approved
in advance by the Payee (Mdwest Life). At
Decenber 31, 1990, TOPS' L Managenent has

out st andi ng advances to L' Spot Corporati on,
its parent conpany, of $2,195,000. In
addition, TOPS L Managenment has obligations
totaling approxi mately $802, 222 due to Sand
TOPS L Corp, Overl ook Corporation and
Technol ogy Building, Inc., affiliates,
resulting fromthe purchase of TOPS L Beach
and Racquet Club. These transactions appear
to be violations of the above covenants.

Pl ease indicate your acceptance of the waiver
request by signing below. Thank you for your
cooperation and assi stance.

The wai ver request was granted on June 3, 1991.

Ross received a total of $240,933.16 for his personal
benefit fromthe noney |oaned to TM by MAL and G\L for the
purchase and operation of the Club. Adans received $660, 666. 49.
As of the tinme of trial, neither of themhad paid any taxes on
t hese anmounts, nor had they repaid the amounts reflected on the
backdat ed prom ssory notes.

Ross and Adans assert that the Governnent failed to prove
that they conmtted any crinme. They argue that the evidence
shows, instead, that they were involved in conplex, but |aw ul

financi al transacti ons.

-19-



B. Analysis
COUNT | -- CONSPI RACY
We begin our analysis of the sufficiency of the evidence in
t he conspiracy count ("Count 1") by exam ning the theory of the
prosecution in alleging that Ross and Adans were guilty of
conspiracy. "This Court cannot affirma crimnal conviction
based on a theory not contained in the indictnment or not

presented to the jury." United States v. Elkins, 885 F.2d 775,

782 (11th Cr. 1989), cert. denied, 495 U S 1005 (1990)

(citation omtted).

Count | alleged a conspiracy anong Ross, Adanms, Jordan,
Dunston, and others to commt the substantive offenses of mai
fraud, wire fraud, interstate transportation of property taken by
fraud, and noney |aundering in order to further a schene to
defraud MAL, GNL, Charter Bank, and the states of M ssissippi,

Fl orida, and Louisiana. The indictnent alleged that the
def endants' fraudul ent schene included the foll ow ng objects:

It was the defendants' objective to fraudulently divert |oan
funds fromtheir intended purposes and thereafter convert

t hese stolen funds to the use and benefit of the defendants,
to include an investnent in a M ssissippi project to devel op
a ganbling casino, wthout disclosing to the regulatory
agencies the fact that the funds had been divert ed.

It was further the defendants' objective to create a schene
to defraud the people of the States of Florida, Louisiana,
and M ssi ssippi, and Charter Bank, by using the funds
illegally obtained fromM dwest Life Insurance Conpany
(Mdwest) and Gulf National Life Insurance Conpany (Qulf
National Life) to invest in speculative investnents which
normal |y woul d not have been approved as adm ssi bl e assets
for these conpani es by the Insurance Comm ssions of these
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vari ous states without properly disclosing the close and

affiliated rel ationshi ps between the true borrowers and the

principal lending officials for these conpanies.

Thus, the Government's theory of prosecution was that Ross
and Adans conspired to induce two state regul ated insurance
conpanies to | oan noney by fraudulently representing that it was
solely to be used for a legitinmte business purpose, w thout
disclosing their intent to divert sone of these funds for their
personal use and benefit. The indictnent also alleges that a
further object of the conspirators was to falsify insurance
conpany records to cover up their fraud so as to avoid detection
by state insurance regul ators.

Havi ng identified the governnent's theory of prosecution,
we nust next discuss the sufficiency of the evidence of a
conspiracy. Participation in a conspiracy to conmt a crinme may

be inferred fromcircunstantial evidence. See United States v.

Del gado, 903 F.2d 1495, 1500 (11th Cr. 1990) cert. denied, 498

U S 1028 (1991). "[Clonspiracy to commt a particular
substantive of fense cannot exist without at |east the degree of
crimnal intent necessary for the substantive offense itself."

Ingramv. United States, 360 U.S. 672, 678 (1959) (internal

quotation marks and citation omtted) (alteration in original).
To establish a conspiracy to commt wire fraud, the governnent
must prove (1) an agreenent between two or nore persons (2) to

execute a schene to defraud and (3) the use of either the mails
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or wire service in furtherance of the schene. See United States

v. Sinon, 839 F.2d 1461, 1469 (11th Cr. 1988). Proof of

specific intent to use the mails or wire service is not required

to show conspiracy to commt mail or wire fraud. See United

States v. Massey, 827 F.2d 995, 1001-02 (5th Gr. 1987). Rather,

"[t]he governnent's burden . . . is to denobnstrate beyond a
reasonabl e doubt that [the defendants] agreed to engage in a
schene to defraud in which they contenplated that the mails [or
wire service] would likely be used.” 1d. at 1002.

There is no dispute regarding the fact that Ross and Adans
entered into an agreement with MAL and G\L through their
corporate alter egos to obtain | oans for business purposes that
wer e subsequently diverted to their personal use and benefit.
Ross and Adans argue that they conmmtted no crinme because there
was no restriction on the use of the G\NL | oan and MAL expressly
wai ved all earlier violations of the | oan agreenent on June 3,
1991.

In his opening brief, Adanms argues that the Governnent's
assertion that there were "intended purposes” for the | oans nade
by GNL and MAL to the corporations controlled by Ross and Adans
is inaccurate. The record is to the contrary.

The Governnent presented evidence that TM obtained a
$3, 000, 000 | oan from G\L on COctober 30, 1990 for the specific
pur pose of paying for the cost of repairs and the operation of

the Cub. The purpose of MAL's loan to L' Spot is clearly
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reflected in the commtnent |etter executed by Jackson on May 1,
1990, as chairman of the board of MAL. The commtnent letter
states in pertinent part: "Mdwest Life shall lend Five MI1lion
Fi ve Hundred Thousand ($5, 500, 000.00) Dollars to be used to
pur chase Tops'| Beach and Racquet C ub residential/recreational
devel opnment." The record shows that on August 6, 1990, Over
Look, Technol ogy Buil ding, and Sand Tops'L received | oans from
MAL totalling $6,000,000 for the purchase of the O ub and working
capi tal

Al ternatively, Adanms maintains that, "even if there was an
agreenent about the "intended purposes' of the loan that was
breached by Adans or others, the renmedy is civil litigation.
Adans asserts that [t]here is nothing in the | aw stating that

this sort of thing would be a crimnal felony.” Adans Br. at 16.

To support this proposition, Adans refers us to United States v.
Kristofic, 847 F.2d 1295 (7th G r. 1988).

A careful reading of the Kristofic decision will readily
denonstrate that Adans's reliance on it in his challenge to the
sufficiency of the evidence is msplaced. Kristofic was
convicted of converting to her use "a thing of value of the
United States” in violation of 18 U.S.C. 8 641. |d. at 1295-96.
The evi dence produced at Kristofic's trial denonstrated that she
received a | oan of $60,000 fromthe Small Business Adm nistration
for | easehold inprovenents, new equi pnment, and capital for a

restaurant she had opened the previous year in Chicago.
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Kristofic certified that she woul d use the | oan proceeds
according to the provisions of the |oan agreenent. See id. at
1296. Less than a nonth after she received the |oan, Kristofic
closed the restaurant. None of the funds were put to their

i ntended use. Instead, she paid pre-existing debts, nade a down
paynment on a car, made a personal |oan of $12,000 to a friend,
invested noney in a bar in Texas, and kept $3,000 in cash. See
id. The Seventh Circuit reversed the judgnent in Kristofic. The
court held that the Governnent failed to prove that the defendant
converted a thing of value of the United States. The court
reasoned that "loan proceeds do not remain the property of the
lender.” 1d. Therefore "Kristofic's m sapplication of the funds
was not a conversion because the government no |onger held a
property interest in them" 1d. at 1297. The Seventh Circuit's
opinion in Kristofic is not applicable to any of the issues in
this case because Ross and Adans were not prosecuted for
conversion. They were prosecuted for fraudulently representing
to MAL and G\L that their corporations intended to use the |oan
proceeds for specific business purposes w thout disclosing their
intention to divert sonme of the noney for their personal benefit.
Thus, unlike the situation in Kristofic, the crinmes conmtted by
Ross and Adans were conpleted at the tinme they made fraudul ent
representations and failed to disclose material facts in order to
i nduce MAL and G\L to nake the | oans.

Fol l owi ng oral argunent, Adans filed a letter with the clerk
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of this court in which he advances an additional argunent based

on his reading of the Fifth Crcuit's opinion in United States v.

G ossman, 117 F. 3d 255 (5th Gr. 1997). In Gossman, the
def endant was convicted of conspiracy to conmmt wire fraud and
el even counts of wire fraud. G ossman obtai ned several |oans
froma savings and | oan association in order to purchase a rea
estate devel opnent known as "the Oaks." The | oans contained the
foll owi ng | anguage: "Borrower represents and warrants | ender
that the loan will be used by borrower for its business and
commerci al purposes and not for personal, famly, household or
agricultural use." 1d. at 259.

The Governnent contended at trial that G ossman viol at ed
this cl ause because he used the | oan proceeds for business
pur poses unrelated to the business entity naned on the |oan. See
id. Gossman argued that he was not guilty of fraudulently using
the | oan proceeds because the | anguage in the clause allowed him
to use it for business purposes related to any of his real estate
hol dings. See id. at 260. The Fifth Crcuit held that
G ossman's interpretation of the clause was reasonabl e, although
not the only possible interpretation, and stated that "the
al l eged breach of this clause does not support a finding of
fraudul ent intent on the part of Mchael Gossman." 1d.

Adans contends that appellants' interpretation of the | oan
agreenents that they could use the | oan proceeds for their

personal benefit was a reasonable interpretation of the |oan
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agreenments. This argunment finds no support in the record. The

i ntended purpose for the |loans made by MAL and GNL is free from

any anbiguity. MA |oaned three corporations $6, 000,000 for the
purchase of the Club and working capital. GN\L |oaned T™

$3, 000,000 to pay for repairs and operating expenses of the C ub
MAL and GNL did not | oan any noney to Ross or Adans, nor did

ei ther conpany authorize the three corporations or TM to make a
personal |oan to Ross or Adans.

Appel | ants appear to argue that the failure of G\NL expressly
to prohibit the diversion of |oan funds obtained for enunerated
busi ness purposes justifies their failure to disclose that they
intended to use the noney for their personal benefit. Appellants
have not cited any authority for this bold proposition. W
reject it as frivol ous.

Appel I ants concede that the diversion for their personal
benefit of noney | oaned by MAL for the purchase of the C ub
violated restrictions contained in the witten | oan agreenent.
They maintain, however, that the subsequent waiver of the
viol ation of the |oan agreenment inmunizes them from prosecution
for their conduct and the failure to disclose their fraudul ent
intent in applying for the loan. This argunment ignores the fact
that the fraud was acconplished and the noney was diverted
approxi mately eight nonths before the waiver was obtai ned.
Ratification or condonation is not a defense for past crim nal

behavior. See Glbert v. United States, 359 F.2d 285, 287 (9th
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Cir. 1966); 1 Charles E. Torcia, Wiarton's Crimnal Law § 45

(15th ed. 1993).

The evidence, viewed in the |light nost favorable to the
Governnment, was sufficient to persuade a rational juror beyond a
reasonabl e doubt that Ross and Adans conspired to i nduce GNL and
MAL to | oan noney for business investnents w thout disclosing
their intent to divert funds for their personal use and benefit.
This conduct threatened the interests of the policy hol ders and
deliberately interfered wth the ability of the state insurance
conmi ssioners to regulate the activities of these conpanies and
deter a use of their assets that would jeopardize their sol vency.

The record shows that in March 1990 Ross entered into an
agreenent w th Shanmburger and Jackson to disgui se frominsurance
regul ators the purchase by MAL of first nortgage |oans froma
rel ated conpany. To carry out this deception, On Line, a shel
corporation, was created. Ross, as the president of On Line,
purchased the first nortgage | oans froma bank account opened and
funded by Shanburger and Jackson, and then assigned the loans to
MAL. Ross was paid $20,000 for witing a check, in his capacity
as the president of On Line, to purchase the | oans and executing
an assignnment of the loans to MAL.

A rational juror could also infer fromthe evidence that
Ross and Adans conspired w th Shanburger and Jackson to concea
fromstate insurance regulators the fact that MAL had a deficit

of $2, 300,000 for the second quarter of 1990. This deception was
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acconplished by using On Line as a conduit to effect transfer of
THI's right to purchase the Club to MAL. First, TH assigned the
Cl ub purchase agreenent to On Line. Then, Ross, as president of
On Line, assigned the O ub purchase agreenent to MAL for no
consideration. MAL, in turn, assigned the C ub purchase
agreenent to L' Spot. Ross, as president of L'Spot, executed a
$5, 000, 000 promi ssory note in exchange for MAL's interest in the
Cl ub purchase agreenent. L'Spot's prom ssory note was entered as
a $5, 000,000 asset in MAL's second quarterly report even though
it was not executed until August 6, 1990, approximately five
weeks after the second quarter had ended. Thus, instead of
reporting a $2,300,000 |loss, this shamtransaction permtted MAL
to report a profit of $2,700, 000.

Ross and Adans participated in simlar trickery to disguise
G\L's fragile financial condition while at the same tine
negotiating a $3,000,000 |loan for the Club's construction and
operating expenses. As discussed above, GNL prom sed to | oan TM
$3, 000, 000 if Ross and Adanms woul d purchase the Ensl ey Shopping
Center for $4,100,000. Ross and Adans created Northgate for this
purpose. Adans was its sole director. |In paynent for the Ensley
Shoppi ng Center, Northgate assumed GNL's obligation to pay the
remai ni ng bal ance of $1, 972, 650.69 owed by GNL to Charter Bank
for its 1989 acquisition of the Ensley Shopping Center, executed
a prom ssory note for $1,127,349.31 in favor of G\L, and endorsed
and handed to GNL's representative the sane $1, 000, 000 check that
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G\L had issued to TM as part of G\L's $3,000,000 loan to TM.
This transaction created the illusion that GNL sold a shopping
center for $4,100,000 that it had purchased the previous year for
$4, 000, 000 from Charter Bank. 1In fact, G\L received a worthless
check with a face value of $1,000,000; a pronissory note for

$1, 127, 349. 31 secured by all of Northgate's outstandi ng stock,
whi ch had no val ue on Cctober 30, 1990; and a second nortgage on
t he Ensl ey Shopping Center. Based on all the evidence presented
by the Government concerning the conduct of Ross and Adans, a
rational juror could be persuaded beyond a reasonabl e doubt that
Ross and Adans agreed to the purchase of Ensley Shopping Center
to assist O Keefe in his efforts to mask G\L's perilous financia
condition from policy holders and i nsurance conpany regul ators
and to strip GNL of approximately $1, 000,000 for their personal
use and benefit.

The evi dence outlined above denonstrates that Ross and Adans
perpetrated a fraud by wi thhol ding material facts regarding their
intention to use for their personal use and benefit noney | oaned
for business purposes. The evidence is also sufficient to
denonstrate that a wire transm ssion was used to acconplish their
fraudul ent schene to withhold fromthe Charter Bank and the
Resol ution Trust Corporation material facts that may have alerted
themto take action to prevent use of the Ensley Shopping Center
as a pawn in their schene to obtain $1,000,000 from G\L for their

personal use and benefit. W |ater discuss the sufficiency of

-29-



t he evidence to commt the substantive offense of wire fraud.

Ross and Adans al so contend that the evidence is
insufficient to persuade a rational juror that the defendants
conspired to commt the offense of interstate transportation of
noney taken by fraud. W discuss bel ow appellants' challenge to
the sufficiency of the evidence to support their conviction of
the substantive offense of interstate transportati on of noney
taken by fraud. Qur determ nation that the evidence was
sufficient to satisfy a rational juror beyond a reasonabl e doubt
t hat Ross and Adans conmitted the crinme of interstate
transportation of noney by fraud answers their contention that
the evidence was insufficient that this crinme was an object of
t heir conspiracy.

We are persuaded that the evidence was sufficient to
persuade a rational trier of fact beyond a reasonabl e doubt that
Ross and Adans conspired to commt the crinmes of wire fraud and
interstate transportation of noney taken by fraud. W need not
consi der whether the evidence is sufficient to support a judgnment
of conviction for conspiring to conmt the crinme of noney
 aundering. A guilty verdict in a nulti-object conspiracy wll
be upheld if the evidence is sufficient to support a conviction

of any of the alleged objects. See Giffin v. United States, 502

U.S. 46, 56-60 (1991).
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COUNT VI -- WRE FRAUD

Ross and Adans al so chal |l enge the sufficiency of the
evi dence that they commtted the crine of wwre fraud as all eged
in Count VI of the indictnent. They argue that the facsimle
from M chael Cavanaugh, G\L's |egal counsel, to Fred Estergren
who represented G\L in closing the Ensley Shopping Center sale to
Nort hgate, is insufficient to constitute wre fraud because there
is no evidence in the record that it was sent in furtherance of a
fraudul ent schene.

Count VI reads as foll ows:

1. Fromon or about Novenber 1, 1989 and continuously
thereafter up to and including the date of this indictnent,
t he defendants, KENNETH D. RGCSS, JAMES H ADAMS, OSCAR
JORDAN, and RONALD DUNSTON, along with others, know ngly and
willfully devised a schene to defraud, or for obtaining
noney or property by neans of fal se pretenses and
representations or prom ses well know ng at the tine that the
pretenses, representations, and prom ses would be and were fal se
when made, and which schenme and artifice so devised and intended
to be devised by the defendants was in substance as described in
Count | of this indictnment, which description is expressly
i ncorporated herein and nmade a part hereof as if set forth
word by word, line by |ine.

2. On or about COctober 19, 1990, in the Northern District
of Florida and el sewhere, the defendants, KENNETH D
RCSS, JAMES H. ADAMS, OSCAR JORDAN, and RONALD DUNSTON,
for the purpose of execution of the aforenentioned
schene and attenpting to do so, in furtherance thereof,
did know ngly transport and cause to be transmtted by
wire in interstate commerce between the State of

M ssi ssippi and Destin, Florida, a letter from M chael
Cavanaugh to Fred Estergren regarding the Due on sale
cl ause contained in the Charter Bank nortgage,

along with this nortgage and prom ssory note.

In order to establish a violation of 8§ 1343, the governnent
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nmust prove beyond a reasonabl e doubt that a defendant "(1)
intentionally participated in a schene to defraud; and (2) used

wire communi cations to further that schenme." United States v.

Brown, 40 F.3d 1218, 1221 (11th Cr. 1994). Further, "[e]ach
party to a continuing conspiracy may be vicariously liable for
substantive crimnal offenses conmtted by a co-conspirator
during the course and in furtherance of the conspiracy,
notw t hstandi ng the party's non-participation in the offense or

| ack of know edge thereof."” United States v. Mthersill, 87 F.3d

1214, 1218 (11th Cr.), cert. denied sub nom us _ , 117

S. C. 531, 136 L. Ed. 2d. 416 (1996). "[A] court need not
assess the individual culpability of a particular conspirator
provi ded the “substantive crine was a reasonably foreseeabl e

consequence of the conspiracy.'™ [d. (quoting United States v.

Al varez, 755 F.2d 830, 849-50 (11th Cir. 1985).

A rational juror could infer beyond a reasonabl e doubt that
Ross and Adans intentionally participated in a schene to defraud
the policy holders of G\L by falsely representing that T™M
required a |l oan of $3,000,000 to fund operational expenses
wi thout disclosing that their true intent was to divert
approxi mately $1, 000,000 for their personal use and benefit on
the sane date the business loan to TM was consunmated. To carry
out their schene, Ross and Adans agreed to purchase the Ensley
Shoppi ng Center from GNL. Because Ross was the chief executive

of ficer of Charter Bank in 1989 when GNL purchased t he Ensley
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Shoppi ng Center from Charter Bank, he was aware that Charter Bank
hel d a nortgage on that property. Ross was al so aware that
Charter Bank had failed in March 1990 and had been taken over by
the Resol ution Trust Conpany. Nevertheless, he and Adans did not
notify Charter Bank or the Resolution Trust Corporation that G\L
i ntended to convey the Ensl ey Shopping Center to Northgate,
Adans's alter ego corporation.

Ross retained Florida attorneys Ri chard Powel|l and Fred
Estergren to close the loan to TM. Powell and Estergren
di scovered in their title search that Charter Bank held a
nort gage on the Ensley Shopping Center. Estergren drafted a
docunent entitled "Consent to Sale" for Charter Bank's signature.
It provided that for a consideration of $10, Charter Bank
consented to the sale of the Ensley Shopping Center to Northgate.
The proposed agreement al so noted that GNL would renmain liable to
Charter Bank pursuant to its prom ssory note and the nortgage.
Estergren consulted with Mchael F. Cavanaugh, a G\L board nenber
and its chief counsel, for his opinion regardi ng whet her Charter
Bank shoul d be notified of the proposed sale of the Ensley
Shoppi ng Center because of the fact that it held the first

nortgage on that property. Cavanaugh sent a facsimle menorandum

fromhis Mssissippi office, which stated: "I amforwarding the
current Mortgage on the Ensley Property. | do not find a "due on
sale provision'. Under Florida |aw could we sell the property as

an Assunption and not trigger the due on sale.”
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Estergren testified that Cavanaugh's nmenorandum per suaded
himthat he should "forget"” about providing Charter Bank or the
Resol ution Trust Corporation with notice of the proposed sal e of
t he Ensl ey Shopping Center. Accordingly, the Consent to Sale
docunent was not sent to Charter Bank.

Ross and Adans argue that Cavanaugh's fax cannot be the
basis for a conviction under 8§ 1343 because its contents were not
fraudul ent or untrue. The Suprene Court, however, has rejected

an identical argunment in the mail fraud context. In Schmuck v.

United States, 489 U.S. 705 (1989), the Court stated that even

"“innocent' mailings--ones that contain no fal se information--my

supply the mailing element.” [d. at 715 (quoting Parr v. United

States, 363 U S. 370, 390 (1960)). The defendants' conviction
under the wire fraud statute is subject to the sane anal ysis.

See Carpenter v. United States, 484 U S. 19, 25 n.6 (1987) ("The

mail and wire fraud statutes share the sanme | anguage in rel evant
part, and accordingly we apply the sane analysis to both sets of
of fenses here."). Therefore, the fact that the facsimle

menor andum may have been correct that the Charter Bank nortgage
did not have a due-on-sale clause did not prevent the jury from
concl udi ng that Cavanaugh's fax to Estergren furthered the
fraudul ent schene. Had Charter Bank or the Resol ution Trust

Cor poration been notified of the proposed sale of Ensley Shopping
Center, they may have been able to take action to prevent it.

Ross and Adans al so argue that they were not aware that
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Cavanaugh had wired the nmenorandumto Powel| and Estergren.
"Where one does an act with know edge that the use of the
[interstate wires] will followin the ordinary course of

busi ness, or where such use can reasonably be foreseen, even

t hough not actually intended, then he "causes' the [interstate

wires] to be used.”" Pereira v. United States, 347 U S 1, 8-9
(1954). Ross and Adans incorporated Northgate in Florida. G\L
was a M ssissippi corporation. It was clearly foreseeable that a
transacti on between corporations in tw states would involve
interstate wire transfers.

Finally, Ross urges us to reverse his wire fraud conviction
because "the governnment failed to prove that the actions of M.
Ross and the other naned defendants caused any defrauding in that
a victimlost any noney or property.” Ross Br. at 19. He
further states there was "absolutely no evidence that Charter
Bank | ost anything as a result of the wire fraud or the "Ensley'
real estate transaction between Gulf National Life Ins. Co. and
Nort hgat e Corporation of Sandestin, Inc.” 1d. at 20. This
argunent |acks nerit. Punishnment under the wire fraud statute is
not limted to successful schenes. "A schene to defraud need not
be carried out to constitute a violation of the mail and wre
fraud statutes. These statutes punish unexecuted, as well as

executed, schemes." Pelletier v. Zweifel, 921 F.2d 1465, 1498

(11th Gr. 1991); see United States v. Patterson, 528 F.2d 1037,

1041 (5th CGr. 1976) ("[t]here is no necessity for the governnent
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to prove actual financial loss"). The Governnent nerely needs to
show that the accused intended to defraud his victimand that his
or her conmmunications were " reasonably cal culated to deceive

persons of ordinary prudence and conprehension.'" Pelletier, 921

F.2d at 1498-99 (quoting United States v. Bruce, 488 F.2d 1224,
1229 (5th Cr. 1973)). The record denonstrates that the
Governnent satisfied this burden as to both defendants.

We conclude fromour review of the evidence that it is
sufficient to persuade a rational juror beyond a reasonabl e doubt
that Ross and Adans know ngly caused a facsimle nmenorandumto be
transmtted by wire between the states of M ssissippi and Florida
to further their schene to defraud G\L's policy hol ders by
di verting noney | oaned for business purposes for their personal
use without alerting the Resolution Trust Corporation that the
Ensl ey Shopping Center was being sold to a straw corporation
control |l ed by Adans.

COUNT VIl -- | NTERSTATE TRANSPORTATI ON OF STOLEN PROPERTY

Ross and Adans al so chal |l enge the sufficiency of the
evi dence to support their conviction of transferring nore than
$5,000 in interstate comerce. Count VII states:

On or about October 30, 1990, in the Northern District of

Fl ori da and el sewhere, the defendants, KENNETH D. RCSS,

JAMVES H. ADAMS, OSCAR JORDAN, and RONALD DUNSTON, did

know ngly and willfully transport and cause to be

transported in interstate conmerce between Destin,

Florida, and the State of M ssissippi, goods,

securities, or noney, to-wit: funds in

t he anobunt of One MIIlion dollars ($1,000,000.00), know ng
the sane to have been stolen, converted and taken by fraud.
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“A conviction under 18 U S.C. § 2314 requires (1) know edge that
certain property has been stolen or obtained by fraud, and (2)
transporting it, or causing it to be transported, in interstate

commerce."” United States v. Hartley, 678 F.2d 961, 986 (11lth

Cir. 1982) (quoting Pereira v. United States, 347 U.S. 1, 9
(1953)).

Ross and Adans assert that this count was inpermssibly
vague because there were two separate transfers between Florida
and M ssissippi on Cctober 30, 1990 involving funds in the anount
of $1,000,000. They contend that it is unclear whether Count VII
referred to the unfunded check for $1, 000,000 provided by G\L to
TM and endorsed back to GNL or the $1,000,000 TM received from
G\L at the loan closing. The defendants did not object to the
vagueness of Count VII at trial. Wen there has not been a prior
objection to the formof the indictnent, we wll review a
chal l enge to the indictnment only for clear and prejudicial error.

See United States v. Harrell, 737 F.2d 971, 981-82 (11th Gr

1984) .

After reviewng the record, we conclude that Count VIl was
not inperm ssibly vague and that its general description of the
crime did not cause any prejudice to the defendants. During
cl osing argunents, the Governnent stated that the basis for the
interstate transportation of stolen property charge was the noney

that G\L deposited in the TM account follow ng the | oan cl osing
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on Cctober 30, 1990. The CGovernnent argued:
The funds are put in the Tops'| Managenent account for
Tops'|'s operating purposes - for Tops'l's operating
purposes. They're inmmediately transferred fromthe AnSouth
Fl ori da bank account, Tops'l, to the L' Spot account in
M ssissippi. That's one of the crines, interstate
transportati on and noney | aunderi ng.
Ross's counsel agreed with the Governnment that the basis for
Count VIl was the $1, 000,000 TM received at the | oan cl osing.
During Ross's closing argunment, he stated:

Count VIl charges that the defendants noved in interstate

conmer ce $1, 000,000 to Tops'| Managenent. . . . . That
when this noney from Gulf National as a result of that
Cct ober 30 closing - you renenber, there were five

checks that M.

Cavanaugh from Gul f National brought to the closing at Fort
Wal ton, and he gave those five checks to M. Ross and they
were deposited in the Tops'| Managenent account in Destin.
And the governnent alleges that right there, that was stolen
property - that was stolen property. And | believed I
understood that the government's theory for taking that
position that this was stolen property was because
representations apparently were made that the purpose of the
| oan was supposed to be to nake inprovenent, but that, they
used the noney for different purposes.

This is the only logical interpretation of Count VII. Count VII
clearly identifies "funds in the anobunt of One MIIlion Dollars"
as the property transported through interstate commerce by the
Ross and Adans. The defense did not have any difficulty at trial

di scerning the nature of the allegations in Count VII. It is

clear that Count VII referred to the $1, 040,000 deposited in
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TM's account and not to the insufficient funds check that was
endorsed back to G\L.

Havi ng concl uded that Count VII is not inpermssibly vague
or anbi guous, we nust al so consi der whether the evidence
presented to the jury was sufficient to persuade a rational jury
beyond a reasonabl e doubt that Ross and Adans violated 8§ 2314 by
causi ng the $1,000,000 in loan funds to be transported from
Florida to Mssissippi. As discussed above in our analysis of
the sufficiency of the evidence to support the conspiracy count,
t he Governnent denonstrated that Ross knew these funds were
obtained by fraud. There was testinony that Ross represented
t hat the $3, 000,000 was for the Club's operating expenses. Ross
transferred $1, 000,000 to hinsel f, Adans, and Shanburger on the
sanme date that they were deposited by GNL into TM's account in
Florida. Ross's act of diverting the GNL |oan funds fromtheir
i nt ended purpose clearly furthered the conspiracy. As a
co-conspirator, Adanms was |liable for any substantive offense
commtted by Ross in furtherance of the conspiracy to defraud the
i nsurance conpanies, its policy holders, and the state insurance

regulators. See United States v. Mthersill, 87 F.3d 1214, 1218

(11th Gr.) cert. denied sub nom us _ , 117 S. . 531,

136 L. Ed. 2d 416 (1996).
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I
EXCLUSI ON OF EVI DENCE OFFERED BY ADANS

Adans nmaintains that the district court erred in excluding
t hree defense exhibits designated as "Adans 7," "Adans 11," and
"Adans 12," which were offered to prove that MAL and GNL di d not
| ose any noney as a result of the |loans they made to the
corporations controlled by Ross and Adans. This court reviews a
district court's evidentiary rulings for "a cl ear abuse of

di scretion.” United States v. Sellers, 906 F.2d 597, 601 (11lth

Gir. 1990).

Adans 7 included all records of the sales of the Cub
property. It showed that MAL received $8, 700,000 fromthe sale
of property that served as security for the noney |oaned to
Over | ook, Technol ogy Buil ding, and Sand Tops'| for the purchase
and operation of the Cub. Adans 11 contained an appraisal of
t he Ensl ey Shopping Center. Adanms 12 showed that G\L sold
parcel s 628 and 630 for $3, 700,000 on Septenber 30, 1994. Adans
contends that these exhibits tend to prove that he did not intend
to steal, convert, or take any noney by fraud.

The district court did not abuse its discretion in denying
adm ssion of these exhibits into evidence. Ross and Adans
commtted fraud by diverting for their personal use and benefit
noney that was | oaned for business purposes to TM, Overl ook,
Technol ogy Building, and Sand Tops'l. MA and G\L did not | oan

any noney to Ross and Adans. Ross and Adans did not furnish any
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security for the noney they obtained by diverting funds | oaned to
the corporations for business purposes. The fact that the
property that was used to secure paynent of the $3, 700, 000
busi ness | oan may have subsequently appreciated in value is not
rel evant to the questions whether Ross and Adans fal sely
represented that the noney was to be used for business purposes
and whether they failed to disclose that their true intent was to
divert the | oan proceeds for their personal use and benefit.
11
ALLEGED | NSTRUCTI ONAL ERROR
A. Failure to Informthe Jury of the Factual
Al l egations in the Indictnent

Ross and Adans assert that the district court erred in
failing to informthe jury of the factual allegations of each
count of the indictnent. Adans's counsel requested a theory of
defense instruction to the jury. Counsel explained that the
proposed instruction was necessary because the jury woul d receive
the prosecution's theory of the case fromthe indictnent. Wen
informed by the court that it did not intend to give the
indictnment to the jury, Adans's counsel stated that "if the jury
did not get the indictnent, I would withdraw the theory of
defense instruction.”™ The prosecutor infornmed the court that
wi t hout receiving a copy of the indictnent, the jury would not be
abl e to agree unani nously on which overt act had been proved

wi t hout being infornmed about each of the 206 overt acts listed in
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the indictnent. Adans's attorney then suggested that the defense
could stipulate that the jury should be instructed that "the
parti es have agreed that at |east one overt act has been proven.”
After conferring with the prosecutor, Adans's counsel nade the
foll owi ng statenent:

Here's what we propose, Judge, that the

i ndi ctment not be given to the jury, that the

theory of defense instruction be w thdrawn,

and that we anmend the jury instructions under

your 4.1 general conspiracy continued, and

|"ve got |anguage witten out that M. Beard

and | and the other defense | awers have

agreed on, if | could conme up and show you.

The prosecutor and defense counsel agreed that the court
should informthe jury that "the parties agree that an event or
transaction occurred which may be consi dered an overt act, but
t he defendants disagree that a conspiracy existed.”" The district
court accepted the agreenent. |In accordance with this
stipulation, the court did not give the indictment to the jury.

The court's decision to deny the prosecutor's request that
the indictnent be given to the jury was based on the stipulation
of counsel that the indictnment should not be given to the jury.
Thus, any error in failing to give the indictnent to the jury was
invited. It is "a cardinal rule of appellate review that a party
may not challenge as error a ruling or other trial proceeding

invited by that party.” Crockett v. Uniroyal, Inc., 772 F.2d

1524, 1530 n.4 (11th GCr. 1985) (citing United States v. Ml es,
715 F.2d 568, 571 (11th Cir. 1983)).
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B. Denial of Proposed Instructions
Ross argues that the court erred in refusing his request
that the court instruct the jury that the | oan agreenent was
valid although it was not in witing and that a borrower does not
cormit a crine if he or she uses the proceeds of a | oan for
purposes that vary fromthe terns of the | oan agreenent. This
court reviews a district court's rejection of a proposed jury

instruction for abuse of discretion. See United States v.

Gonzal ez, 975 F.2d 1514, 1571 (11th Cr. 1992).
Ross requested that the court instruct the jury as foll ows:

The Court instructs the jury that in order to
constitute a |l oan, there nust be a contract
wher eby, in substance one party transfers to
the other a sum of noney which that other
agrees to repay absolutely, together with
such additional suns as may be agreed upon
for its use. |If such be the intent of the
parties, the transaction will be considered a
| oan without regard to its form \Wiile a
note would certainly be evidence of a | oan,

it is not a prerequisite for the transaction
to be a | oan.

No issue was raised at trial or in argunment that required
the court to give this instruction. It was undisputed at trial
that MAL and GN\L | oaned noney to four corporations and that the
| oan agreenents were in witing. There was no evidence that any
noney was | oaned to Ross and Adanms for their personal use and

benefit. The factual question presented to the jury was whet her

t he | oans were obtai ned by fraud.
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Ross al so requested the followi ng instruction: "The court
instructs the jury that it is not unlawful for a borrower to use
| oan proceeds for other purposes than those specific purposes
expressly made to the lender in order to originally secure the
loan.” This instruction was patterned after the holding in

United States v. Kristofic. As discussed above, the rule

announced in Kristofic is not applicable to a case such as this
one where the | oan was obtai ned by fraudul ent m srepresentations
and the wi thholding of material facts. The district court did
not abuse its discretion in rejecting each of these instructions.
V. ALLEGED SENTENCI NG ERRORS

Ross and Adans al so challenge the legality of the
district court's sentencing decision. They contend that the
district court erred as a matter of lawin its interpretation and
application of the sentencing guidelines. "The question about
whet her a particular guideline applies to a given set of facts is

a question of law, and thus this issue is subject to de novo

review." United States v. Shriver, 967 F.2d 572, 574 (11th Gr

1992) (citation omtted).

The conspiracy charged in Count | of the indictnent
contained nultiple objects. Each object was also alleged as a
substantive offense in separate counts. The jury found Ross and
Adans guilty of conspiracy to commt mail fraud, wire fraud,
interstate transportation of noney obtained by fraud, and noney

| aundering. Ross and Adans contend that the district court erred
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in applying the noney |aundering guidelines in view of the fact
that the jury found themnot guilty of the substantive noney

[ aundering count. They assert that "[g]iven the jury's finding
of a substantive offense of wire fraud and of interstate
transportation, but not of noney |laundering, it stands to reason
that the conspiracy verdict likely was for conspiring to commt
fraud and/or interstate transportation and not for conspiracy to
| aunder noney." Adans Br. at 40. It is not surprising that Ross
and Adans did not cite any authority for this proposition. It is
contrary to well established law. This argument fails to
recogni ze the distinction between the existence of proof
necessary to denonstrate a conspiracy to commt a crimnal act,
such as noney | aundering, and the evidence that nust be produced
to sustain a conviction for the substantive offense of noney

| aundering. In United States v. Giffin, 699 F.2d 1102 (11th

Cr. 1983), this court held that because the crinme of conspiracy
is a separate offense, a conviction for conspiracy will stand
even if the evidence is insufficient to support a conviction for
t he substantive offense al so pled as an object of the conspiracy.
See id. at 1107. Thus, the fact that the jury acquitted Ross and
Adans of noney | aundering does not denonstrate, as argued by
Adans, that "the acquittal here on noney | aundering charges and
the conviction for fraud and interstate transportati on of stol en

property established that the object of the conspiracy was not
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noney | aundering but fraud and interstate transportation.” Adans
Reply Br. at 19.

Unfortunately, Ross and Adans did not request that the jury
be provided with a special verdict that would have required the
jury to specify the objects of the conspiracy Ross and Adans
conspired to commt. For that reason, we have no way of
determ ni ng whether the jury was unani nously persuaded beyond a
reasonabl e doubt that Ross and Adans conspired to commt noney
| aunderi ng.

The jury was properly instructed that the Governnent was not
required to prove that Ross and Adans comm tted each of the
crinmes charged as objects of the conspiracy, provided that the
jury unani nously agreed on which of the offenses they conspired

to commt. The Suprene Court instructed in Giffin v. United

States, 502 U S. 46 (1991), that a general guilty verdict in a
mul ti-object conspiracy will stand even if the evidence is
insufficient that the accused conspired to comrit one of the
objects. See id. at 48-58. Because we have concl uded that the
evidence is sufficient to denonstrate that Ross and Adans
conspired to commt wire fraud, we have affirnmed the judgnent

regardi ng the conspiracy charge pursuant to Giffin. Giffin

does not, however, provide any gui dance concerning the applicable
sentenci ng guideline that nust be applied in a multi-object
conspiracy where the jury's verdict does not specify which

of fense the defendants conspired to commt. That precise

-47-



guestion was addressed by this court in United States v.

MEKinl ey, 995 F.2d 1020 (11th Gr. 1993). In MKinley, the court
framed the issue as follows: "Wen defendants are convicted on a
count charging a conspiracy to commt nore than one offense, but
the jury's verdict does not specify which of those offenses the
def endants conspired to commt, which offense guideline applies
at sentencing?" 1d. at 1022. This court held that "[t] he

Sent enci ng Gui delines answer this question in 8§ 1B1.2(d), its
acconpanyi ng commentary and the grouping rules of Chapter 3, Part
D." Id.

Section 1Bl1.2(d) provides: "A conviction on a count
charging a conspiracy to conmt nore than one offense shall be
treated as if the defendant has been convicted on a separate
count of conspiracy for each offense the defendant conspired to
coomit.” US S . GS§ 1B1.2(d). Application Note Five sets forth
the sentencing procedure that should be foll owed when a general
verdict is tendered by the jury in a nulti-object conspiracy
case:

Particul ar care nust be taken in applying
subsection (d) because there are cases in
whi ch the verdict or plea does not establish
whi ch of fense(s) was the object of the
conspiracy. In such cases, subsection (d)
shoul d only be applied with respect to an
obj ect offense alleged in the conspiracy
count if the court, were it sitting as a

trier of fact, would convict the defendant of
conspiring to conmt the object offense.

Id. comment (n.5).
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In McKinley, this court interpreted the words "were it
sitting as a trier of fact” in Application Note 5 to nean "t hat
the court nust find beyond a reasonabl e doubt that the defendant
conspired to commt the particular object offense.” 995 F.2d at
1026. Ross and Adans argue that we should not followthis
court's holding in McKinley that a trial judge should apply
§ 1B1.1(d) and Application Note 5 under these circunstances
because this court did not consider the constitutionality of
§ 1B1.2(d) and Application Note 5 in that decision. Here, Ross
and Adanms first presented their constitutional challenge to
§ 151.2(d) and Application Note 5 during the sentencing
proceedi ngs. Ross and Adans's argunent can be sunmarized as
fol |l ows:

1. Proof that the accused conspired with others to comm t
an offense is an elenment of the crime of conspiracy.

2. An accused has a constitutional right to have a jury
determ ne whet her the Governnent has presented sufficient
evi dence of each elenent of the crinme alleged in the indictnent.

3. \Were, as here, it is unclear whether the jury was
per suaded beyond a reasonabl e doubt that the accused conspired to
commt the crime of noney |laundering, the Fifth and Sixth
Amendnent s preclude the trial judge from punishing the accused
for conspiracy to conmt noney | aundering.

While this court has not previously addressed the question

whet her § 1Bl1.2(d) and Application Note 5 deprive a defendant of
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rights protected by the Fifth and Sixth Arendnments, five circuits
have di scussed this issue. W conclude that the reasoni ng of
those circuits that have determned that § 1B1.2(d) and
Application Note 5 do not violate the Constitution is nore

per suasi ve.

Cting only United States v. Omnens, 904 F.2d 411 (8th Gr

1990), United States v. Garcia, 37 F.3d 1359 (9th GCr. 1994),
cert. denied, 514 U. S. 1067 (1995), United States v. Pace, 981

F.2d 1123 (10th G r. 1992), cert. denied sub nom 507 U S. 966

(1993), and United States v. Bush, 70 F.3d 557 (10th G r. 1995),

cert. denied, Uus. _ , 116 S. C. 795 (1996), Ross and Adans

argue that "the hol dings of several circuits, applying the Fifth
and Sixth Amendnents, would require that the defendant be
sentenced on the basis of the conspiracy objective yielding the
| owest base offense level." Adans Br. at 41.

None of the cases cited by Ross and Adans hol ds t hat

§ 1B1.2(d) and Application Note 5 violate the Fifth and Sixth
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Amendment. Two of them do not discuss 8§ 1B1.2(d) and Application
Note 5. A third decision involves a pre-guidelines sentence.

The fourth decision contains dictumconcerning 8 1B1.2(d) that
relies on the dictumin the pre-guidelines case.

In United States v. Onens, the appellant was charged in one

count with conspiracy to distribute and possess with intent to
distribute and attenpt to manufacture
"met hanphet am ne/ anphetamne.” [d. at 412. The jury was
instructed that "[y]ou nust ascertain whether or not the
substance in question in this case was in fact
met hanphet am ne/ anphetam ne.” 1d. at 413. "The jury returned a
general verdict of guilty.” 1d. at 414. 1In the presentence
report, the probation officer recommended that "the court
determ ne Omens's offense |l evel on the assunption that the
conspiracy's purpose had been to manufacture and distribute
met hanphetam ne.” 1d. at 413. A calculation of the sentence
based on an assunption that the controll ed substance was
anphet am ne woul d have resulted in a sentencing range of 41-51
mont hs. The range for an equival ent anount of nethanphetam ne
was 63-78 nonths. The court found that the conspiracy invoked
met hanphet am ne. See id.

The Eighth Grcuit held that "[b]y instructing the jury on
an “either/or' basis with respect to the two substances and by
failing to enable the jury to indicate which of the substances it

found the conspiracy to have involved, the district court
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elicited an anbi guous verdict of guilty with two possible
alternative interpretations.” 1d. at 415. The court held that
"[u] nder the circunstances of this case, the district court erred
in sentencing Ovens based on the alternative which yielded a
hi gher sentencing range.” [|d.

The Eighth Crcuit did not discuss the constitutionality of
8§ 1B1.2(d) or Application Note 5. Furthernore, there is no
indication in the Ovens opinion that the district court
determ ned that the evidence was sufficient to persuade it beyond
a reasonabl e doubt that the controll ed substance was
met hanphetamne. In this matter, unlike the situation in Oaens,
the district court did not give an anbi guous "either/or"
instruction to the jury.

In United States v. Garcia, the defendant was charged with

conspiracy. The charge alleged five objects of the conspiracy.
See 37 F.3d at 1369. Four of the objects involved possession
with the intent to distribute cocaine and heroin. |In the fifth
obj ect of the conspiracy, the indictnent alleged that the

def endant used a communi cations facility in conmtting drug
offenses. See id. The jury returned a general verdict of
guilty. See id. Thus, the defendant was found guilty of
conspiracy to possess heroin and cocaine. The district court

i nposed a maxi num fifteen year sentence on the conspiracy charge
based on the allegations that the object of the conspiracy was

t he possession of heroin and cocaine. See id. The Ninth Crcuit
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reversed holding that "[i]n the absence of a special verdict,
there was no way for the sentencing judge to know which object
was the necessary elenment to constitute the crine."” [d. at 1370.
In a footnote, the Ninth Crcuit stated as foll ows:

We note that the sentencing guidelines
in section 1B1.2(d) (n.5) state that when the
verdict in a nulti-object conspiracy does not
establish which of fense was the object of the
conspiracy, the court is to decide the object
of the conspiracy. The note specifies that
the court can do so "if the court, were it
sitting as a trier of fact, would convict the
def endant of conspiring to conmt that object
of fense. "

The case at hand is a pre-guidelines
case, but we acknow edge that the rationale
of this holding casts doubt on the
constitutionality of the provision of the
sent enci ng gui del i nes, because that provision
permts a judge rather than the jury to find
the facts necessary to establish an el enent
of the crinme. The subm ssion of a special
verdict formwould forestall any such issue.
Id. at 1371 n. 4.
The Ninth Circuit's cormment in Garcia is clearly obiter
di ctum since the Sentencing CGuidelines were not applicable
because the alleged crimnal conduct occurred prior to the
effective date of the statute. Mre inportantly, the holding in
Garcia, that a special verdict is required in a nmulti-object
conspiracy so that the district court can determ ne which object
was the necessary elenment to constitute the crine, is contrary to
the law of this circuit. In MKinley, the district court denied

the defendant's notion that the jury be provided with a speci al
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verdict form See 995 F.2d at 1023. In fram ng the issue
regarding the validity of the sentence, this court stated that it
woul d address "the appropriate nethod for determ ning the
appl i cabl e of fense guideline for a conviction on a count charging
a conspiracy to commt nore than one offense when the jury's
verdi ct does not establish which of these offenses were objects
of the conspiracy.” 1d. at 1024.

As di scussed above, this court held in MKinley that where a
jury has returned a general verdict on a multi-object conspiracy
charge, the district court may treat the conviction as a
determi nation that the defendant was convicted on a separate
count of conspiracy for each offense the defendant conspired to
commt only if the court finds beyond a reasonabl e doubt that the
def endant conspired to conmt that offense. See id. at 1026.

In United States v. Pace, the defendants were charged with a

conspiracy wwth two objects: (1) possession with intent to

di stri bute "net hanphet am ne/ anphetam ne" and (2) an attenpt to
manuf act ur e nmet hanphetam ne. See 981 F.2d at 1126. The district
court submtted a general verdict formto the jury wthout
objection from defense counsel. See id. at 1127. The jury
convicted the defendants of conspiracy and the Tenth Circuit
affirmed the conspiracy conviction. See id. at 1129. The court
al so hel d, however, that the sentence on the conspiracy count

coul d not stand because "the jury m ght have convicted defendants
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based on conspiracy to possess with intent to distribute
anphetamne . . . ." 1d.

The Tenth Circuit did not discuss whether 8 1B1.2(d) or
Application Note 5 violated the Fifth or Sixth Arendnents. More

recently, in United States v. Bush, the Tenth G rcuit quoted from

the NNnth Grcuit's dictumin United States v. Garcia regarding

the NNnth Grcuit's "doubt" about the constitutionality of

§ 1B1.2(d) and Application Note 5. See Bush, 70 F.3d at 561

The Tenth Grcuit's comment was al so di ctum because the issue
before it did not concern a general verdict in a nulti-object
conspiracy. Section 1B1.2(d) and Application Note 5 only apply
to general verdicts tendered in nulti-object conspiracy cases.

I nstead, the question presented to the Tenth Circuit was whet her
the appellant intended to plead guilty to conspiracy to

di stribute cocai ne base, conspiracy to distribute cocai ne powder,
or both. See id. at 562. The indictnent alleged that the

def endant had conspired to distribute "cocaine (powder) and/or
cocai ne base (crack)." 1d. at 559. The district court

cal cul ated the offense based on the assunption that the object of
t he conspiracy was to distribute cocai ne base. See id. at 560.
The Tenth Grcuit affirmed the sentence despite the anmbiguity in
t he indictnent because it determ ned that the evidence in the
record was sufficient to show that the defendant intended to
plead guilty to conspiracy to distribute cocaine base. See id.

at 562.
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The question whether a sentencing deci sion nmade pursuant to
§ 1B1.2(d) and Application Note 5 violates the Fifth and Sixth
Amendnent s was squarely addressed by the Third Grcuit in United
States v. Conley, 92 F.3d 157 (3rd G r. 1996), cert denied,

us _ , 117 S. C. 1244 (1997). 1In Conley, the Third Grcuit
hel d that a sentence inposed follow ng a general verdict of
guilty on a nulti-object conspiracy charge does not violate the
Fifth and Sixth Arendnents if the court, in formulating its
sentenci ng decision, finds beyond a reasonabl e doubt that the
def endant conm tted each object of the conspiracy. See id. at
165-69. The court reasoned as foll ows:

We start our analysis of this Sixth
Amendnent argunent with McMIlan v.
Pennsyl vania, 477 U S. 79, 106 S.C. 2411, 91
L. Ed. 2d 67 (1986). There the Suprene Court
permtted a state to treat conduct which
arguably was an el enent of a crim nal
of fense, the visible possession of a weapon
during certain offenses, as a sentencing
factor. As a result, the trial court rather
than the jury woul d determ ne whether the
sentencing factor was present and would do so
by the preponderance of the evidence. The
Court in reaching its result explai ned:

Wil e "there are obviously
constitutional limts beyond which the
States may not go in this regard,’
ibid., "[t]he applicability of the
reasonabl e- doubt standard . . . has
al ways been dependent on how a State
defines the offense that is charged in
any given case.'

Id. at 83-85, 106 S.Ct. at 2415 (quoting
Patterson v. New York, 432 U S. 197, 211 n.
12, 97 S. C. 2319, 2327 n. 12, 53 L.Ed.2d 281
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(1977)). The Court analyzed the Sixth
Amendnent claimtersely:

Havi ng concl uded that Pennsyl vani a may
properly treat visible possession as a
sent enci ng consi deration and not an

el ement of any offense, we need only
note that there is no Sixth Arendnent
right to jury sentencing, even where the
sentence turns on specific findings of
fact.

Id. at 92, 106 S.Ct. at 2419 (citing Sga2|an
v. Flori da 468 U. S. 447, 459, 104 S . C.
3154, 3161, 82 L.Ed.2d 340 (1984))

It is clear fromMMIlan, that if
section 1Bl1.2(d) is, in the wrds of
MM |l an, properly a "sentencing
consideration,” then the section does not
infringe the Sixth Amendnment right to jury
trial. The Chief Justice's concurring
opinion in United States v. Gaudin, U. S.

___, 115 s .. 2310, 2321, 132 L.Ed.2d
444 (1995), is in harmony wwth McM 11 an.
There the Chief Justice noted that:

Not hing in the Court's decision stands
as a barrier to legislatures that w sh
to define--or that have defined--the

el enents of their crimnal laws in such
a way as to renove issues such as
materiality fromthe jury's

consi deration. W have noted that the
definition of the elenents of a crimnal
offense is entrusted to the | egislature,
particularly in the case of federa
crinmes which are solely creatures of
stat ute.

Id. (Rehnquist, C J., concurring) (internal
guotation marks omtted). W nust deci de,

t herefore, whether the determ nation of the
object of a multi-object conspiracy follow ng
a general verdict of guilty properly can be
deened the ascertaining of a sentencing

consi deration or whether such a determ nation
is beyond the "constitutional [imts"
referred to in M Illan, 477 U S. at 85, 106
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S.Ct. at 2415, and Patterson v. New York, 432
U S 197, 210, 97 S.C. 2319, 2327, 53
L. Ed. 2d 281 (1977).

This issue is controlled by the Court's
holding in Giffin v. United States, 502 U. S.
46, 112 S. Ct. 466, 116 L.Ed.2d 371, where
the Court rejected the due process argunent
that a general verdict of guilty in a
mul ti -obj ect conspiracy verdict could not
stand if the evidence to support a conviction
for conspiracy to commit one of the objects
was insufficient. The Court reached that
result notwi thstanding its al nost
cont enpor aneous holding in Sullivan v.

Loui siana that the prosecution "nust persuade
the factfinder “beyond a reasonabl e doubt' of
the facts necessary to establish each of

[the] elenents"” of the crinme. 508 U. S. 275,
278, 113 S.Ct. 2078, 2080, 124 L.Ed.2d 182
(1993). As the Court explained in Sullivan,
“"the jury verdict required by the Sixth
Amendnent is a jury verdict of guilty beyond
a reasonable doubt." 1d. at 278, 113 S. C

at 2081.

|f, as Conley asserts, it were
constitutionally inpermssible to treat the
object of a nulti-object conspiracy
i ndictnment as a sentencing factor rather than
as an elenment of the crine, then it is
difficult to understand how the Giffin
Court, consistently with Sullivan, could have
permtted a conspiracy conviction to stand
when there was insufficient evidence to
support a conviction for one of the objects.
After all, if each object of the conspiracy
had been an elenment of the crinme then under
wel | -established | aw the defendant in Giffin
woul d have been entitled to an acquittal
since the proofs could not support the charge
that she conspired with respect to one
object. Thus, while Conley argues that
vi ol ati on of each object of the conspiracy
nmust be considered a separate el ement of the
of fense for the purpose of his Sixth
Amendnent right to a jury trial, it is clear
fromGiffin that making the object of a
conspiracy charged under 18 U S.C. §8 371 a
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matter for the sentencer rather than an
el enent of the crine does not violate the
Si xth Anmendnent . "

Id. at 165-66.
I n addressing the Fifth Arendnent, the court stated:

As we have indicated, Conley also argues
that his sentence violates the Due Process
Cl ause of the Fifth Amendnent because the
district court's power to nmake the crucial
finding that an object of the conspiracy was
noney | aundering. Here we are guided by the
Court's holding in McMIlan. There the Court
consi dered a Pennsyl vani a statute which
subj ected defendants convicted of certain
felonies to a mandatory m ni num sentence of
five years inprisonnment if the sentencing
j udge found, by a preponderance of the
evi dence, that the person "visibly possessed
a firearm during the comm ssion of the
of fense. The Court found that the
preponder ance of the evidence standard was
constitutional but explained that "in certain
[imted circunstances Wnship's
reasonabl e- doubt requirement applies to facts
not formally identified as elenents of the
of fense charged.” MMIllan, 477 U.S. at 86,
106 S.Ct. at 2416 (citing In re Wnship, 397
U S 358, 90 S.Ct. 1068, 25 L.Ed.2d 368
(1970)).

Id. at 168.

In United States v. Manges, 110 F.3d 1162 (5th Gr. 1997),
relying on Conley, the Fifth Grcuit rejected a claimthat
§ 1B1.2(d) and Application Note 5 are unconstitutional. See id.
at 1179. The Second Circuit has also held that § 1B1.2(d) and
Application Note 5 involve "valid sentencing considerations and

not the violation of any Sixth Amendnent guarantee.” United
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States v. Ml peso, 115 F. 3d 155, 168 (2d Cr. 1997) (citing

United States v. Conley, 92 F.3d 157, 168 (3rd G r. 1996), cert.

deni ed, US __, 117 S. C. 1244 (1997)).

We also agree with the Third Circuit's analysis in Conley.
Accordingly, we hold that § 1B1.2(d) and Application Note 5 do
not violate the Fifth and Si xth Amendnents.

We next turn to the question whether the district court's
determ nation that noney |aundering was an object of the
conspiracy was consistent with McKinley's interpretation of
§ 1B1.2(d) and Application Note 5. To conply with § 1B1.2(d) and
Application Note 5, where the jury's verdict does not establish
whi ch of fense was the object of the conspiracy, "the court nust
find beyond a reasonabl e doubt that the defendant conspired to
commt the particular object offense.” MKinley, 995 F.2d at
1026.

The district court did not make an express finding that Ross
and Adanms conspired to conmt the offense of noney | aundering.
The court explained its decision to apply the noney | aundry
gui deline as foll ows:

And under the evidence as | heard it,
accepting the jury's verdict of conspiracy,

t hey woul d have a basis in the facts to
determ ne that they had conspired to commt
nmoney | aundering. And, therefore, that is an
appropriate guideline if for no other reason
nmy factual determnation that there is
sufficient evidence in the record that the

jury made that finding as well as the others.
| mght add, just to cover the record. So |
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do find that it's appropriately scored under
t he noney | aundering gui deli ne.

The district court did not state that it had determ ned that
t he evidence was sufficient to persuade it beyond a reasonabl e
doubt that Ross and Adans conspired to commt the offense of
noney | aundering. Because of the court's comment that the
evi dence was sufficient for the jury to determi ne that Ross and
Adans conspired to commt noney |aundering, we cannot say with
any degree of certainty that the court made an i ndependent
determ nation of this fact. MKinley conpels us to vacate the
sentenci ng deci sion and remand for appropriate factual findings.
See id. at 1026.

Ross and Adans al so contend that the district court selected
the wong subsection of U S.S.G 8§ 2S1.1(a) as a standi ng point
for the calculation of their sentence. The Governnent argues
that this issue was wai ved because it was not raised properly.
In view of our conclusion that we nust vacate the sentence, we
decline to resolve this dispute. Upon remand, both sides wll
have an opportunity to present their conflicting views to the
district court in a tinmely manner.

Adans asserts that the district court erred in concluding
that he is liable for a total of $1,702,6599.64 |aundered by al
the conspirators w thout supporting this conclusion with
appropriate findings. W decline to consider this question in

view of the fact that we have concluded that this matter must be
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remanded for appropriate findings regardi ng whet her the noney
| aunderi ng gui delines are applicable.
V. ASSI GNVENT TO A DI FFERENT JUDGE

Ross and Adans request that we order this matter assigned to
a different judge upon remand. They argue that in denying their
notion for bail on appeal, the district court stated that even if
it had sentenced the defendants under a fraud guideline, "this
range of loss would |ead to a guidelines calculation resulting in
a termof inprisonnment |onger than the likely duration of their
appeal ." Adans Br. at 53. Ross and Adans argue that
reassignment is required because the district court's conment
denonstrates that the district court has prejudged what it would
do in the event this court vacated its sentence. W disagree.
The district court judge's comments at the bail hearing do not
support an inference that he will fail to consider the evidence
presented at the sentencing hearing upon remand or that he wl|
refuse to follow the | aw

CONCLUSI ON

We AFFIRM t he judgnment of conviction on each count. W

VACATE t he sentences and REMAND for resentencing.
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