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PER CURI AM

We affirmthe judgnent of the district court for the reasons
set out in its dispositive order which is reproduced in the
appendi Xx.

AFFI RVED.

APPENDI X
ORDER

This antitrust case is before the Court on the parties'
cross-notions for summary judgnent. Because the Court finds that
the rule of reason, as opposed to the per se doctrine, governs
Count | of Plaintiff's conplaint, and because there appears to be
no genui ne i ssue of material fact as to the |l ack of anticonpetitive

effects of the alleged concerted refusal to deal, Defendants'

notions for sunmary judgnment on Count | will be granted. Because



Plaintiff has failed to denonstrate the existence of a triable fact
issue with regard to Defendant Florida Retina Institute's all eged
anticonpetitive conduct or specific intent to nonopolize, sunmmary
judgnment will also be granted on Count Il of the conplaint.

FACTS

Retina Associates, P.A ("RA"), the sole plaintiff in this
case, is a Florida professional corporation whose sharehol ders are
Dr. Fred H Lanbrau, Jr., MD. and Dr. Mchael Stewart, MD. Drs.
Lanbrau and Stewart are board-certified ophthal nol ogi sts who have
specialized in the diagnosis and treatnent of diseases of the
retina and vitreous. As the nane would suggest, RA's practice is
l[imted to retina-rel at ed opht hal nol ogy.

Def endant Sout hern Baptist Hospital of Florida, Inc., doing
busi ness as Bapti st Medical Center ("Baptist”), is anot-for-profit
Florida corporation that owns and operates the Baptist Medica
Center, the largest acute care hospital in Jacksonville, Florida.
Situated on the Baptist Medical Center canpus is a four-story
bui | di ng that houses the Baptist Eye Institute ("BEI"). BEl is an
amal gamati on of non-specialized ophthal nologists conprised of
Def endants Richard L. Sinmmons, MD., Gerard A Coluccelli, MD.
Ernst Nicolitz, MD., Charles P. Adans, Jr., MD., Frank W Bowden,
11, MD., Neil T. Shmunes, MD., and Jeffrey H Levenson, M D
Al of the BEI defendants except Dr. Levenson have incorporated
their medi cal practices and are the principal sharehol ders of these
pr of essi onal corporations. The professional corporations are al so
naned defendants.

Sonetinme in 1989 Dr. Simons, apparently on behalf of



Def endants Col uccelli, Nicolitz, Adanms and Bowden', approached RA
with a proposal for the formation of an opht hal nol ogi cal services
group involving several non-specialized ophthal nol ogi sts, one or
nore retina specialists, other ophthal nol ogical specialists and a
maj or | ocal hospital. The proposal involved marketing the group
and cross-referral relationships anobng the involved parties.
Simmons goal for the venture was to offer a full range of
opht hal nol ogi cal services in one |ocation.

CGeneral ophthal nol ogists typically refer patients wth
specific retina problems to retina specialists. ? That being the
case, a retina specialist was perceived as necessary for the
venture to provide a wide array of ophthal nol ogi cal practitioners
under one roof. Prior to the events constituting the gravanmen of
the conplaint, RA alleges that it received the majority of retina
referrals fromthe BEl five.

RA declined Simons' offer to participate in the group.
Meanwhi |l e, the BElI five searched for a hospital that woul d support
the venture. Baptist ultimately decided to participate and agreed
to construct a "state of the art and user friendly" building for
the provision of nyriad ophthal nol ogi cal services. The building
was to contain office space for the ophthal nol ogists invol ved as
wel | as space for a diagnostic center and outpatient surgery.

True to the "one-stop shop” concept, the BEI five continued to

'For conveni ence, these defendants will be collectively
referred to as the BEl five.

Plaintiff's expert, Dr. MO ave, estimates that
approximately ninety percent of the patients treated by
Jacksonvill e based retina specialists are referred by other
heal th care providers.



ook for retina specialists wlling to participate. RA again
declined an offer to join the group. The BElI five al so approached
Def endant Janmes A. Staman, M D., another retina specialist and the
princi pal sharehol der of Defendant Florida Retina Institute, Janes
A. Staman, MD., P.A ("FR"). ?® In February of 1990, Stanman
accepted the proposal but withdrew fromthe venture in May 1990.
Staman and FRI rejoined BEI permanently in Septenber of 1991. The
conplaint alleges that the agreenent with FRI included the prom se
that FRI would receive all of the retina referrals fromthe BE
physi ci ans.

The BEI five started, as a group, seeing patients in early
1990, and the BElI building at the Baptist Medical Center canpus
opened in the fall of 1991. Staman and the other FRI specialists
began seeing patients in the BEl building shortly thereafter.
Def endant' s Levenson and Shrmunes joined the BEI five in 1993, and
opened offices in the BEl building.

The parties estimate that there are between 45 and 50
practicing general ophthalnologists in the Jacksonville area.
Plaintiff's best estimate, assumng the appropriateness of its
definition of the rel evant product and geographic markets, is that
the BElI physicians referrals to retina specialists anount to
fifteen percent of the total referrals made. Wiile the record
di scl oses sone exceptions, FRI has received alnost all of the

referrals for retina specialty work fromthe BElI physicians since

At the time this lawsuit was commenced, there were three
retinal specialty practices in Jacksonville: RA, Florida Retina
Institute and that of Dr. Janmes Bolling who is affiliated with
the Mayo Cdinic.



Staman and FRI joined the group.

On March 21, 1994, Plaintiff filed a conplaint (Doc. 1)
all eging that the BElI physicians' referral of alnost all of their
retina cases to FRI violates federal antitrust |aws. Count I,
against all Defendants, nmaintains that the alleged exclusive
referral agreenent constitutes a horizontal concerted refusal to
deal or group boycott in violation of Section 1 of the Sherman Act.
15 U S.C. 81. Count Il, against Staman and FRI only, alleges that
their participationinthe alleged exclusionary conduct constitutes
an attenpt to nonopolize in violation of Section 2 of the Shernman
Act . 15 UuSC § 2. The conplaint prays for nonetary and
injunctive relief. The parties have engaged in volum nous
di scovery. Plaintiff and all defendants have filed cross-notions
for summary judgnment on Count | of the conplaint. Def endant s
Staman and Florida Retina Institute have filed a notion for summary
judgnment on Count 1I1. Al'l of the notions have been thoroughly
bri ef ed.

DI SCUSSI ON

Summary judgnent is appropriate only when the Court is
satisfied that "there is no genuine issue as to any material fact
and that the noving party is entitled to judgnment as a matter of
law." F.R Gv.P. 56(c). In nmaking this determ nation, the Court
nmust exam ne the pleadings, affidavits and other evidence in the
record "in the light nost favorable to the non-noving party."
Sanpl es on Behal f of Sanples v. Atlanta, 846 F.2d 1328, 1330 (11th
Cir.1988). The noving party has the initial burden of establishing

the nonexistence of a triable fact issue. Cel otex Corp. V.



Catrett, 477 U.S. 317, 106 S.Ct. 2458, 91 L.Ed.2d 265 (1986). |If
t he movant is successful on this score, the burden shifts and the
non-novi ng party nust come forward with "sufficient evidence of
every elenent that he or she nust prove.” Rollins v. TechSouth
Inc., 833 F.2d 1525, 1528 (11th Cr.1987). The non-noving party
may not sinply rest on the pleadings, but nust use affidavits,
depositions, answers to interrogatories or other evidence to
denonstrate that a genuine fact issue remains to be tried.
Cel otex, 477 U.S. at 324, 106 S.Ct. at 2553.
A. The Horizontal Concerted Refusal to Deal C aim

Plaintiff contends that the exclusive referral agreenent
bet ween the BElI physicians and Staman and the FRI constitutes a
hori zontal concerted refusal to deal or group boycott violative of
Section 1 of the Sherman Act as a conbination in restraint of
trade. Section 1 of the Sherman Act, 15 U S.C. 8 1, prohibits
"[e]very contract, conbination in the formof trust or otherw se,
or conspiracy, in restraint of trade or comrerce anong the severa
States or with foreign nations...." A Section 1 Plaintiff nust
establish an agreenent between two or nore persons to restrain
trade affecting interstate coomerce. Unilateral conduct will not
trigger the prohibition of Section 1. Mnsanto Co. v. Spray-Rite
Serv. Corp., 465 U. S. 752, 761, 104 S. C. 1464, 1469, 79 L.Ed.2d
775 (1984), Todorov v. DCH Healthcare Auth., 921 F.2d 1438, 1455
(11th Gr.1991).

Assum ng, w thout deciding, that the conduct alleged here



constitutes an agreement anong several individuals®torefer retina
cases solely to FRI and to thereby refuse to deal with RA, RA nust
still establish that the purported agreenent unreasonably restrains
conpetition. Standard Gl Co. v. United States, 221 U S. 1, 58-64,
31 S.C&. 502, 515-17, 55 L.Ed. 619 (1911). A restraint may be
vi ol ative of the Sherman Act because it is solely a naked restraint
of trade so offensive to conpetition as to be unreasonabl e per se,
or because it runs afoul of the nore detailed rule of reason
inquiry. F.T.C v. Indiana Fed' n of Dentists, 476 U. S. 447, 457-
58, 106 S.Ct. 2009, 2017, 90 L.Ed.2d 445 (1986). Conduct is
unreasonabl e per se when it "always or alnost always tend[s] to
restrict conpetition and decrease output."” Broadcast Misic, Inc.
v. Colunbi a Broadcasting Sys., Inc., 441 U S. 1, 19-20, 99 S. C
1551, 1562, 60 L.Ed.2d 1 (1979). dains under the Sherman Act are
presunptively eval uated under the rule of reason. Levine v. Cent.
Florida Medical Affiliates, 72 F.3d 1538, 1549 (11th G r.1996)
(quoting Seagood Trading Corp. v. Jerrico, Inc., 924 F.2d 1555,
1567 (11th Cir.1991)).
1. Is the Conduct Per Se Unreasonabl e?

Plaintiff contends that it is entitled to summary judgnent
because the all eged horizontal concerted refusal to deal or group

boycott is properly considered unreasonable per se. E. g., Klor's

‘Whet her there is an actual conbination or conspiracy
appears to be an issue anong the parties. Defendants seemto
argue that BEl is a legitimate joint venture and that the
referral of patients exclusively to FRI is reasonably necessary
to effectuate its purpose. However, assum ng defendants can
establish the existence of a joint venture, its practices would
not thereby automatically be imune fromantitrust scrutiny. See
2 EARL W KINTNER, FEDERAL ANTITRUST LAW § 9. 15 (1980).



Inc. v. Broadway-Hale Stores, Inc., 359 U S 207, 79 S.C. 705, 3
L. Ed. 2d 741 (1959). However, the recent jurisprudence of the
Suprene Court and of the Court of Appeals of this Grcuit cautions
agai nst the haphazard expansion of the "group boycott |abel"” and
the concom tant inposition of per seliability. Indiana Fed n, 476
U S at 458, 106 S.Ct. at 2018, Levine, 72 F.3d at 1550 (citing
Consul tants & Designers, Inc. v. Butler Serv. Goup, Inc., 720 F. 2d
1553, 1561 (11th Cir.1983)). "[T]he per se approach has generally
been Iimted to cases in which firms wth market power boycott
suppliers or custoners in order to discourage them from doing
business with a conpetitor...." Indiana Fed' n, 476 U S. at 458,
106 S.Ct. at 2018. Unl ess the conspirators inposing the group
boycott possess "market power or exclusive access to an el enent
essential to effective conpetition, the conclusion that expul sion
isvirtually always likely to have an anticonpetitive effect is not
warrant ed. " Nort hwest Whol esale Stationers, Inc. v. Pacific
Stationary and Printing Co., 472 U.S. 284, 296, 105 S.C. 2613,
2621, 86 L.Ed.2d 202 (1985).

In sum the per se rule requires a historically focused
inquiry directed at ascertaini ng whet her the behavi or conpl ai ned of
is of the type that regularly poses anticonpetitive consequences.
Where prior cases have shown that a certain practice is of this
type, a deleterious effect on the market will be presumed and no
detailed market analysis is required. \Were the anticonpetitive
effect of a practice is not historically clear, the practice may
still be per se violative of the antitrust laws if a prelimnary

exam nation of market conditions surrounding the all eged restraint



at issue reveals such an inpact absent any proconpetitive
justification. I ndi ana Fed'n, 476 U.S. at 458-59, 106 S.Ct. at
2018 ("[We have been slow ... to extend per se analysis to
restraints inposed in the context of business relationships where
the economc inpact of certain practices is not imrediately
obvious...."); Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466
Uus 2, 15-19, 104 S. . 1551, 1560-61, 80 L.Ed.2d 2 (1984). This
exam nation of market forces is not as detailed as the one required
by the rule of reason, and has been referred to as a "quick | ook"
at market conditions. U. S Healthcare, Inc. v. Healthsource, Inc.,
986 F.2d 589, 594 (1st Cir.1993).

Plaintiff's argunment for eval uation of this case under the per
serule nust fail for two reasons: (1) the boycott alleged hereis
not of the type that has been historically shown to always or
al nost always adversely affect conpetition; and (2) the market
power possessed by defendants in terns of patient referrals is
insufficient as a matter of law to justify per se treatnent.

Assumi ng, for the nonent, that Plaintiff is able to establish
that the BEl physicians have sufficient market power, analyzing
t his case under the per se rubric would remain i nappropriate absent
some denonstration that the practice at issue historically leads to
anticonpetitive effects in the market. Levine, 72 F.3d at 1550
(citing Consultants and Designers, 720 F.2d at 1562)). Levi ne
involved a Section 1 attack by an internist excluded from a PPO
panel and a physician provi der networKk.

Levine alleged that the exclusion constituted a concerted

refusal to deal. The PPO and provider network contended that



Levine was excluded because no nore internists were needed in
Levine's area. In affirmng a district court's grant of
defendants' notion for summary judgnment, the Eleventh Circuit
declined to apply the per se rule. 1d. at 1550-51.

The court, relying on a recently issued DQJ Enforcenent
Policy, held that the courts have had i nsufficient experience with
mul ti provider networks to justify condemming their exclusion
practices as per se violative of the Sherman Act. 1d. at 1550. 1In
an effort to contain costs and enhance the conpetitive ability of
the network, multiprovider networks typically contract with sone,
but not all, health care providers in a given area. Additionally,
mul ti provider network nenbership restrictions nmay vyield a
proconpetitive benefit by giving those excluded the i npetus to form
conpeting networks. Id. (quoting DQJ Enforcenent Policy, avail able
in WESTLAW 1994 WL 642477, at *42).

Levine's analysis on this score is equally applicable to the
this case. Testinony, in the record, apparently uncontroverted,
denonstrates that it is not at all unusual for networks |like BElI to
affiliate with only a single retina group. BEl's guiding goal is
the provision of a "one-stop shop” for eye care and the
cost-contai nnment and convenience that it represents. Furt her
since BEl's inception, two conpeting nultiprovider eye care

net works forned.”® The anticonpetitive effect of the alleged

°I'n early 1994, the Florida EyeCare Network was forned.
Plaintiffs' principals were anong the initial sharehol ders of the
network and are the only retina specialists in the network,
al t hough, according to Plaintiff, there is no agreenent to refer
retina patients solely to RA. Plaintiff also refers to the
Fl orida EyeCare Network as an unsuccessful venture, but does not
appear to attribute that |ack of success to any allegedly illegal



boycott is far from being "inmediately obvious" and, as such
anal ysis under the per se rule is inproper. Indiana Fed n, 476
U S at 459, 106 S.Ct. at 2018.

Plaintiff contends that the reasoning of Levine and the DQJ
enforcement policy is inapplicable here because those authorities
dealt with the ability of physicians to conbine to jointly neet the
needs of managed care organi zations. Here, Plaintiff contends, the
BEI physicians areillegally colluding to provide joint services to
non- managed care patients for whom they would normally conpete.
However, here the Plaintiff is claimng injury from the alleged
refusal to refer patients to RA not from the underlying
arrangenment anong the BElI physicians to treat non-nmanaged care
patients. It is, therefore, the exclusion frompatient referrals
that nust be scrutinized for consistently anticonpetitive effect
before per se analysis may properly be applied. See Nort hwest
Wol esal e Stationers, Inc., 472 U.S. at 295-96, 105 S.Ct. at 2620
(reasoning that where the Plaintiff is not objecting to the
underlying arrangenent but rather to expulsion from cooperative
association, it is the act of exclusion that nust be eval uated
before the arrangement is condemmed as illegal per se). The
reasoni ng of Levine and the DQJ Enforcenent Policy indicates that
the anticonpetitive effect of the chall enged excl usionary conduct
is not fully understood and therefore should not be condemed out
of hand.

Plaintiff also argues that the BEI/FR exclusive dealing

conduct of defendants. A third network, Eye Care Associ ates of
North Florida, has also been formed. Dr. Bolling, of the Mayo
Clinic, is the exclusive retina care provider for that network.



arrangenment represents control over retina referrals necessary for
Plaintiff to conpete because those referrals r epr esent
"rel ationshi ps” which RA needs "in the conpetitive struggle."
Silver v. New York Stock Exchange, 373 U.S. 341, 83 S.Ct. 1246, 10
L. Ed. 2d 389 (1963). The all eged boycott, plaintiff clainms, has
caused it to "lose a significant volume of trading" and has
"hanpered substantially” Plaintiff's ability to conpete. 1d., 373
U S at 348, 83 S.Ct. at 1252. However, apart frombal d assertion,
Plaintiff presents no factual or evidentiary justification for such
a finding. Plaintiff has not denonstrated that the Defendants'
power over the market of referrals is sufficient to hanper
Plaintiff inits effort to conpete

Plaintiff's best case scenario is that the BEl physicians
control fifteen percent of the referrals nade by general
opht hal nol ogi sts to retina specialists in the Jacksonville area.
This | eaves plaintiff capabl e of vigorously conpeting for the other
eighty-five percent of referrals. Courts have refused to inpose
antitrust liability wupon greater showings of market power.
Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. at 16-25, 104
S.Ct. at 1560-1565 (holding that in product-tying claim thirty
percent control of relevant market was insufficient to warrant a
finding of per se invalidity); U'S. Healthcare, 986 F.2d at 596
(1st Gir.1993) (holding that power over twenty-five percent of
rel evant market insufficient to justify, under the rule of reason,
Sherman Act liability for vertical exclusivity arrangenent).

The determ nation that per se analysis is inapplicablein this

case is reinforced by RA's remarkabl e success during the years of



t he al | eged boycott. 1In 1990, when FRI participated in the venture
for only three nonths, Plaintiff's gross revenues were slightly in
excess of one and one-half mllion dollars. By contrast, RA'Ss
gross revenues, derived fromthe practice of only two physicians,
consi stently exceeded two mllion dollars annual |y between 1991 and
1994, when the asserted boycott was in full effect. In addition,
Plaintiff's records disclose, during the years of the boycott, a
referral base of one hundred and fifty physicians; and nore, RA
has opened satellite offices in St. Augustine, Florida and
Waycr oss, Georgi a. Further, Plaintiff has joined a conpeting
conpr ehensi ve eye care network. It clearly appears, therefore,
that RA has conpeted successfully despite the alleged refusal to
deal. As such, RA should not be heard to conplain that Defendants

use of fifteen percent of the available market is per se
unr easonabl e. The antitrust laws were designed to protect
conpetition, not conpetitors. Brown Shoe Co. v. United States, 370
U.S. 294, 344, 82 S.Ct. 1502, 1534, 8 L.Ed.2d 510 (1962). Attenpts
to wn the "Super Bow of remuneration” by invoking rul es of per se
invalidity cannot be countenanced. Levine, 72 F.3d at 1551.

2. Is the Conduct Illegal under the Rule of Reason?

Because Plaintiff has failed to establish the applicability
of a per se analysis in the instant case, the presunption that the
rule of reason inquiry governs Section 1 clains renmains intact.
Under the rule of reason, the "test of legality is whether the
restraint inposed is such as nerely regul ates and perhaps thereby
pronotes conpetition or whether it is such as nmay suppress or even

destroy conpetition.”™ Chicago Bd. of Trade v. United States, 246



US 231, 238, 38 S.C. 242, 244, 62 L.Ed. 683 (1918). To
est abl i sh that conduct violates Section 1 under the rul e of reason,
RA nmust prove that (1) Defendant's conduct had an anticonpetitive
effect in the relevant nmarket; and (2) that no proconpetitive
rationale would justify the conduct. Levine, 72 F.3d at 1551. 1In
showi ng that the conduct has an anticonpetitive effect, Plaintiff
may establish either actual anticonpetitive effects of the conduct
or the potential for genuine anticonpetitive effect. | d. To
successfully show potential anticonpetitive effects, the Plaintiff
must first define the rel evant geographi c and product markets and
then prove that the Defendants possessed power in that market.
I ndi ana Fed' n, 476 U. S. at 460-61, 106 S.C. at 2019.
a. is there any actual anticonpetitive effect?

Plaintiff asserts three grounds upon which the alleged
boycott may be found to have actual anticonpetitive effects.
First, Plaintiff argues that the alleged exclusive referral
agreenent between the BElI physicians and the Florida Retina
Institute has resulted in higher prices to the consuner for conmon
di agnostic procedures. As evidence of this claim Plaintiff
contends that FRI patients referred by BElI pay a higher price for
fl uorescei n angi ograns than ot her patients because, in addition to
FRI's charge for the service, Baptist charges its own fee for the
use of its equi pnent and personnel at the BElI buil ding.

Plaintiff is particularly poorly suited to raise this claim
because, should the evidence bear the claimout, Plaintiff stands
to benefit. Plaintiff, as a response, can either raise its fees

for the sane procedures and earn nore noney, or capitalize on its



| ower prices in the hope of conpeting nore efficiently. Were a
plaintiff stands to benefit from a price increase, it cannot
recover for a conbination inposing nonprice restraints, here a
group boycott, that has the effect of raising the market price.
Mat sushita Elec. Indus. Co. v. Zenith Radio Co., Ltd., 475 U S
574, 562-63, 106 S.Ct. 1348, 1354, 89 L.Ed.2d 538 (1986). As a
result, the claimby this Plaintiff that the alleged boycott has
resulted in higher prices for sone procedures is insufficient as a
matter of |aw

Second, the Plaintiff asserts, when Dr. Levenson joined the
BEI physicians in 1993, he cancelled a subcontract with plaintiff
to refer patients Levenson had under a contract with PruCare HMO to
RA for any applicable retina treatments.® Wen Levenson inforned
RA of his decision, RA offered to lower its price in order to keep
the contract. Levenson subsequently awarded the contract to FRI
Plaintiff contends that this constitutes a detrinmental effect on
conpetition because the savings that could have been achi eved by
| eaving the contract with RA could have been passed on to PruCare
and its subscribers. Plaintiff, for the sane reasons stated above,
is particularly ill suited toraise this claimand it is therefore
insufficient to raise an issue of actual detrinental effect.

Finally, Plaintiff contends that the six BEl physicians who

performradi al keratotony procedures have engaged in illegal price
fixing. Deposition testinony of one of the BEI doctors establishes

that the BElI physicians agreed on a price of $1350 as a benchmark

®There is no allegation that Levenson breached any
contractual relationship he had with RA when he cancelled the
contract.



for the procedure. This claimcan be summarily dism ssed as it has
absolutely no relationship to the concerted refusal to deal alleged
by Plaintiff and has caused the Plaintiff no damages. The record
is devoid of any evidence establishing that the alleged price
fixing is in any way connected to the concerted refusal to deal of
whi ch Plaintiff conplains.

b. is there any potential anticonpetitive effect?

As not ed above, to establish potential anticonpetitive effect
anounting to a violation of Section 1 under the rul e of reason, the
evi dence nust show that the defendants possess market power. This
power nust be shown to exist in properly defined geographic and
product markets. Further inquiry into market definition in this
case is, however, unnecessary. Assum ng, arguendo, that
plaintiff's definition of the relevant geographic and product
mar ket s pass legal nuster, fifteen percent of the retina referral
market is insufficient, as a matter of law, to establish market
power .

Because plaintiff has failed to establish that the per se rule
governs the case and because there appears to be no triable fact
i ssue under the rule of reason, defendants' notions for summary
j udgment on Count | of the conplaint should be granted.

B. The Attenpted Monopolization C aim

Plaintiff has also alleged that Staman and FRI have viol ated
Section 2 of the Sherman Act by attenpting to nonopolize the market
for retina services. Staman and FRI have noved for summary
j udgnment on that claim

To prove attenpted nonopolization, a plaintiff nust prove



that: (1) Defendant has engaged in predatory or anticonpetitive
conduct; (2) a specific intent on Defendant's part to nonopoli ze;
and (3) a dangerous probability of achieving nonopoly power.
Spectrum Sports, Inc. v. MQillan, 506 U S. 447, 113 S.C. 884,
122 L. Ed. 2d 247 (1993). There is no evidence to support either the
first or second elenents of the claim

Staman and FRI argue that there is no evidence of
anticonpetitive or predatory conduct sufficient to support a
Section 2 claim They point to the fact that they did not actively
seek to affiliate with the BEl physicians and their initial
reluctance to join BEl. Plaintiff relies on Staman's and FRI's
participation in an unlawful group boycott to establish the
necessary predatory conduct. VWiile participating in an unlaw ul
hori zontal group boycott may be sufficient to establish a Section
2 claim here such a finding is precluded by the Court's grant of
summary judgnent against Plaintiff on Count |I. As such, there is
no genui ne i ssue of material fact as to the exi stence of predatory
conduct .

Proof of the intent elenent requires proof of "a specific
intent to destroy conpetition or build a nmonopoly."™ Tines-Picayune
Publishing Co. v. United States, 345 U. S. 594, 626, 73 S.Ct. 872,
890, 97 L.Ed.2d 1277 (1953). Plaintiff, in addition to Defendant's
participation in the boycott, points to a letter from FRl seeking
a commtment fromBElI to nmake it the exclusive recipient of retina
referrals should it join the venture. Plaintiff clains that the
| etter independently established an intent to exclude RA and

therefore to nonopolize the market for retina patients. However



the record shows that Staman and FRI were reluctant to join BEl,
that they left the venture after the first fewnonths and that they
desired to split the BEl referrals fifty-fifty with RA should they
join the venture. This Court's finding that no illegal group
boycott existed in conjunction with these facts permts no
i nference of a specific intent to nonopolize.

Because no triable fact issue exists with respect to two of
the three el ements of the Section 2 claim sunmary judgnent shoul d

be granted for Staman and FRI



