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Senior Circuit Judge.

HATCHETT, Chief Judge:

In this prisoner civil rights action, we consider chall enges
to provisions of the Prison Litigation Reform Act of 1995 ("PLRA"
or "the Act"), Title VIIl of the Omi bus Consolidated Rescissions
and Appropriations Act of 1996, Pub.L. No. 104-134, 110 Stat. 1321
(Apr. 26, 1996). W hold that: (1) the provisions of the PLRA
codified at 28 U.S.C. § 1915(e)(2) apply to cases pending prior to
the Act's passage; (2) the filing fee requirenents of the PLRA do
not violate the Constitution's guarantee of equal protection; (3)
to the extent the PLRA's filing fee requirenents conflict with
Federal Rule of Appellate Procedure 24(a), the Act's provisions
control; (4) Federal Rule of Cvil Procedure 12(b)(6) standards
govern our review of dismssals under section 1915(e)(2)(B)(ii);

and (5) the district court erred in dismssing the appellant's

"Honorabl e Donald P. Lay, Senior U.S. Circuit Judge for the
Eighth Grcuit, sitting by designation.



First Amendnent retaliation clai munder section 1915(e)(2)(B)(ii).
| . BACKGROUND

On January 29, 1996, appellant Henry Mtchell, a Florida
prisoner proceeding pro se, initiated this lawsuit pursuant to 42
U S.C. 8 1983 agai nst Dave Farcass, Superintendent of the Hendry
Correctional Institution ("HCl"), and J. King, an i nspector at HCl .
The district court granted Mtchell's notion to proceed in forma
pauperis ("I FP"). Mtchell's conplaint alleges the follow ng
factual scenario.

In | ate Decenber 1995, Mtchell, then an inmate at HCl, wote
aletter to the Naples, Florida office of the National Association
for the Advancenent of Col ored People in which he conpl ai ned about
the religious services at HCl. Mtchell also sent copies of this
letter to several officials of Florida' s correctional system
i ncludi ng Farcass. On January 15, 1996, Mtchell submtted an
inmate request to Farcass, asking him to explain "why no black
cul ture churches were being allowed to conme into [HCI] like the
[ S] pani sh culture churches and the white churches.” In this
request, Mtchell clained that HCl's religious services did not
conply with the provision of the Florida Adm nistrative Code that
governs chaplaincy services at state correctional institutions.
According to Mtchell, around eighty other inmates had submtted
requests "asking the sanme question or pertaining to that subject.”

The fol |l ow ng day, January 16, a prison enployee told Mtchell
to report to "C-Building.” Upon his arrival, Mtchell nmet wth
Farcass, other HCl officials and another inmate. Farcass had in

his possession the inmate requests concerning the chaplaincy



services, including Mtchell's request. Mtchell guesses that the
officials requested his and the other inmate's presence at this
nmeeting because they considered the tw inmates "to be the
| eaders.” Farcass told the inmates that the ampbunt of requests
upset him and that "sonme one could be charged with [in]citing a
riot." Farcass, however, also told Mtchell and the other inmate
that the "neeting was to address the issue presented in the
requests” and that they "were not being charged w th anyt hing,
were not going to get |ocked up, [and] were not going to get
transfer[r]ed." Farcass infornmed the inmates that officials had to
process paperwork in order for representatives fromblack churches
to begin visiting HC

The next day, January 17, an HCl enployee told Mtchell to
report to the chaplain, and Mtchell wound up neeting wth the
chapl ai n, assistant chaplain and assistant superintendent of HCl
The assi stant superintendent stated that the purpose of the neeting
was for the chaplain to explain the procedures churches had to
conply with before they could be permtted to provide religious
services at HCl. During the neeting, someone called the assistant
superintendent from the room Upon returning, the assistant
superi ntendent reported that Farcass and Ki ng had ordered M tchel
placed in admnistrative confinenent while HC officials
i nvesti gated whet her he was responsible for inciting a riot.

HCl officials placed Mtchell in adm nistrative confinenent
that same day. \Wen officials brought Mtchell his property, he
found that his legal materials had been "smashed" and "crushed."

Later, in the wevening, three correctional officers entered



Mtchell's cell, handcuffed hi mbehind his back, and "smashed"” his
| egal work and property. Thereafter, Mtchell submtted another
inmate request to Farcass, this tinme asking that he be placed in
"protective managenent"” because he feared further retaliation from
the HCl staff.

Mtchell asserts that Farcass and King breached his rights
under the First, Fifth, E ghth and Fourteenth Anmendnents; he seeks
nonetary relief. On June 18, 1996, the district court addressed
Mtchell's conplaint. Recognizing Mtchell's | FP status, the court
assessed hi s pl eadi ng under the provisions of section 804(a) of the
PLRA that are now codified at 28 U S.C. 8§ 1915(e)(2). The court
held, "[a]fter reading Plaintiff's conplaint inaliberal fashion,"”
that Mtchell could "prove no set of facts in support of his claim
that would entitle himto relief.” Therefore, the court dism ssed
Mtchell's conpl ai nt sua spont e pur suant to section
1915(e)(2)(B)(ii)."

Thereafter, Mtchell noved in the district court to proceed
| FP on appeal . On July 31, 1996, the court granted the notion
(thus allowing Mtchell to proceed w thout prepaying the entire
$105 appel | ate docketing and filing fee) and applied the filing fee
provi sions of PLRA section 804(a), see 28 U . S.C. A 8 1915(a), (b)
(West  Supp. 1997). As a result, the court ordered Mtchell to
tender paynent of a fee equal to twenty percent of his average
nonthly deposits to his prison account (this fee totalled $4) and

make nmonthly paynents (submtted with updated account statenents)

'Farcass and King were never served with Mtchell's
conpl ai nt.



equal to twenty percent of the incone credited to his account each
precedi ng nonth, until he paid the full docketing and filing fee.
Mtchell filed his notice of appeal on July 3, 1996.

In his pro se brief to this court, Mtchell argued, anong
other things, that the district court erred in applying section
1915(e)(2) to his conplaint because he comenced this | awsuit prior
to the PLRA's enactnent on April 26, 1996, and that the filing fee
provi sions of the PLRA violated constitutional norms. This court
appointed Mtchell a lawer and placed this case on the oral
argunent cal endar. The United States intervened in this action
pursuant to 28 US C 8§ 2403(a), and the State of Florida
partici pated as am cus curi ae.

1. DI SCUSSI ON
A
The first issue we address is whether section 1915(e)(2)
applies to cases pending prior to the enactnent of the PLRA The
district court's determ nation of this issue was one of law, we
review it under the de novo standard. E.g., Goldsmth v. Gty of
Atnore, 996 F.2d 1155, 1159 (11th Cr.1993).

Prior to the passage of the PLRA, section 1915 permtted a
court to dism ss a case authorized under that sectionif "satisfied
that the action is frivolous or malicious.” 28 U S.C § 1915(d)
(1994). As anended by the PLRA, however, section 1915 now provi des
that a court "shall dismss the case at any tinme" if it determ nes
that the "action or appeal” is "(i) frivolous or malicious; (ii)
fails to state a claimon which relief may be granted; or (iii)

seeks nonetary relief against a defendant who is i nmune from such



relief.” 28 U S.C.A 8 1915(e)(2)(B) (West Supp.1997). As stated,
the district court dismssed Mtchell's conplaint under section
1915(e) (2)(B) (ii).

"Landgraf v. USI FilmProducts, 511 U S. 244, 114 S. Ct. 1483,
128 L.Ed.2d 229 (1994), provides the analytical framework for
determining whether newy enacted statutory provisions are
applicable to pending cases.” Hunter v. United States, 101 F.3d
1565, 1569 (11th GCir.1996) (en banc ), petition for cert. filed, 65
US LW 3648 (U.S. Mar. 10, 1997) (No. 96-1443). Under Landgraf,
our first inquiry is "to determ ne whet her Congress has expressly
prescri bed the statute's proper reach.” 511 U.S. at 280, 114 S. C.
at 1505. Here, however, Congress has sinply not spoken on the
i ssue. Accordingly, we should apply section 1915(e)(2) to pendi ng
cases unless doing so would engender a "retroactive effect.”
Landgraf, 511 U. S. at 280, 114 S.Ct. at 1505; see also Hunter, 101
F.3d at 1570. A new statute has a retroactive effect if, in
applying it to a pending case, it (1) inpairs rights a party
possessed when he or she acted, (2) increases a party's liability
for past conduct, or (3) inposes new duties with respect to
transacti ons already conpl eted. Landgraf, 511 U. S. at 280, 114
S.Ct. at 1505; Hunter 101 F.3d at 1570.

The second and third indices of statutory retroactive effect
outlined above clearly have no application to this case, and
M tchell makes no argunent to the contrary. The issue for us to
consider then, is whether the application of section 1915(e)(2) to
this case "would inpair rights [Mtchell] possessed when he acted."”

Landgraf, 511 U. S. at 280, 114 S.C. at 1505. Mtchell states that



under pre-PLRA section 1915, the first test of the sufficiency of
his conpl aint would probably have cone after the defendants had
filed a notion pursuant to Federal Rule of Civil Procedure
12(b)(6), after which tine he could have anended his conplaint in
ight of the defendants' notion. Therefore, Mtchell contends, the
application of the PLRA anendnents to his case deprived himof the
nore |liberal procedural treatnment he had anticipated receiving
under the old provisions of section 1915(d).

W have little difficulty in concluding that Mtchell's
position fails. As this court stated inHunter, "the term"rights’
as used in this context should not be construed broadly so as to
sweep withinits anbit nere expectation interests under procedural
or renmedy rules.” 101 F.3d at 1572. Mtchell concedes, as he
must, that the PLRA anendnents at issue are "wholly procedural”;
noreover, we cannot say that Mtchell has anything nore than an
expectation interest in having pre-PLRA section 1915 appliedin his
case. Indeed, we find the appellants' position in Hunter (i.e.,
that applying the certificate of appealability provisions of the
Antiterrorism and Effective Death Penalty Act of 1996 to pending
cases woul d produce a retroactive effect), which this court sitting
en banc unani nously rejected, nuch nore conpelling than Mtchell's
argunent. See Hunter, 101 F.3d at 1568-73. Consequently, we agree
with the Nnth Grcuit that section 1915(e)(2) "raises no
retroactivity concerns under Landgraf."” Mrks v. Solcum 98 F.3d
494, 496 (9th Cir.1996).

B.

We next consider whether the filing fee provisions of the



PLRA (1) withstand equal protection review and (2) are superseded
by Federal Rule of Appellate Procedure 24(a). These issues present
| egal questions that we address in plenary fashion. E.g., Collins
v. American Cast Iron Pipe Co., 105 F.3d 1368, 1370 (1l1ith
Cir.1997).

Section 804(a) of the PLRA refashioned the procedures
prisoners nust observe when seeking to proceed IFP in civil
actions. Title 28 U.S.C. 8§ 1915(a)(2) now provides:

A prisoner seeking to bring a civil action or appeal a
judgnment in a civil action or proceedi ng w t hout prepaynent of
fees or security therefor, inadditionto filing the affidavit
filed under paragraph (1), shall submt a certified copy of
the trust fund account statenment (or institutional equival ent)
for the prisoner for the 6-nonth period i medi ately precedi ng
the filing of the conplaint or notice of appeal, obtained from
the appropriate official of each prison at which the prisoner
is or was confi ned.

28 U.S.C. A 8 1915(a)(2) (West Supp.1997). Section 1915(b) now
r eads:

(b) (1) Notw thstandi ng subsection (a), if a prisoner brings a
civil action or files an appeal in forma pauperis, the
pri soner shall be required to pay the full amount of a filing
fee. The court shall assess and, when funds exist, collect,
as a partial paynment of any court fees required by law, an
initial partial filing fee of 20 percent of the greater of —

(A) the average nonthly deposits to the prisoner's
account; or

(B) the average nonthly bal ance in the prisoner's account
for the 6-nonth period i nmedi ately preceding the filing of the
conpl aint or notice of appeal.

(2) After paynment of the initial partial filing fee, the
prisoner shall be required to nmake nonthly paynents of 20
percent of the preceding nonth's incone credited to the
prisoner's account. The agency havi ng cust ody of the prisoner
shall forward paynents from the prisoner's account to the
clerk of the court each tinme the anpbunt in the account exceeds
$10 until the filing fees are paid.

(3) I'n no event shall the filing fee collected exceed the
anount of fees permtted by statute for the commencenent of a



civil action or an appeal of a civil action or crimnal
j udgnent .

(4) In no event shall a prisoner be prohibited from bringing

a civil action or appealing a civil or crimnal judgnment for

the reason that the prisoner has no assets and no neans by

which to pay the initial partial filing fee.
28 U.S.C.A § 1915(b) (West Supp. 1997).

M tchell contends that the PLRA' s filing fee requirenents fail
equal protection rational basis review and thus deny him due
process under the Fifth Amendment.? "The first step in determning
whet her | egi sl ation survives rational -basis scrutinyisidentifying
a legitimte government purpose—a goal-which the enacting
gover nment body coul d have been pursuing.” Haves v. City of Mam,
52 F.3d 918, 921 (11th GCir.1995). "The second step of
rational -basis scrutiny asks whether a rational basis exists for
the enacting governnental body to believe that the |egislation
woul d further the hypothesized purpose.” Haves, 52 F.3d at 922.

After reviewing the statutory framework of the PLRA, this

court recently concluded that Congress pronulgated the Act to

’ln his brief to this court, Mtchell's counsel made clear
t hat

M. Mtchell does not contend that the anended
statute's different treatnment of indigent prisoners
inplicates the line of Supreme Court cases begi nning
with Giffinv. Illinois, 351 U S 12, 76 S.Ct. 585,
100 L. Ed. 891 (1956), which generally prohibits making
access to the appell ate process dependent on the
appellant's ability to pay.... M. Mtchell also does
not contend that prisoners (or specifically indigent
prisoners) are a suspect class for purposes of his
equal -protection claim

Appellant's Br. at 17-18. W note that both the Fourth and
Sixth Grcuits have considered and rejected each of these
contentions in denying challenges to the PLRA. See Roller v.
@Qunn, 107 F.3d 227, 231-33 (4th Cr.1997); Hanpton v.
Hobbs, 106 F.3d 1281, 1284-87 (6th G r.1997).



curtail abusive prisoner tort, <civil rights and conditions
litigation. Anderson v. Singletary, No. 96-2697, --- F.3d ----, --
-- (11th G r.1997); see also Hanpton v. Hobbs, 106 F. 3d 1281, 1286
(6th Cir.1997) ("The legislation was ainmed at the skyrocketing
nunbers of clains filed by prisoners—aany of which are
nmeritl ess—and t he correspondi ng burden those filings have pl aced on
the federal courts.”"); Santana v. United States, 98 F. 3d 752, 755
(3d GCr.1996) ("Congress enacted the PLRA primarily to curtai
cl aims brought by prisoners under 42 U. S.C. § 1983 and the Federal
Tort Clainms Act, nost of which concern prison conditions and many
of which are routinely dism ssed as legally frivolous."). dearly,
Congress had a rational basis to believe that the fee requirenents
of the PLRA would further this objective. As the Sixth Grcuit
recently found:

Congr ess sought to put in place econom c i ncentives that would
pronpt prisoners to "stop and think" before filing a

conpl ai nt . Congress's rationale for placing the fee
requirenents on prisoners is captured in the statenents of
Senat or Kyl :

Section 2 will require prisoners to pay a very snal |
share of the large burden they place on the Federal
judicial system by paying a small filing fee upon
commencenent of |awsuits. In doing so, the provision
will deter frivolous inmate |awsuits. The nodest
nonetary outlay will force prisoners to think tw ce about
the case and not just file reflexively. Prisoners wll
have to make t he sane deci sion that | aw abi di ng Aneri cans
must make: Is the lawsuit worth the price? Crimnals
should not be given a special privilege that other
Americans do not have. ..

The vol une of prisoner litigationrepresents alarge
burden on the judicial system which 1is already
over burdened by i ncreases in nonprisoner litigation. Yet
prisoners have very little 1incentive not to file
nonneritorious |awsuits. Unli ke other prospective
[itigants who seek poor person status, prisoners have all
t he necessities of life supplied, including the materials
required to bring their |awsuits. For a prisoner who



qualifies for poor person status, there is no cost to
bring a suit and, therefore, no incentive tolimt suits
to cases that have sonme chance of success.

The filing fee is small enough not to deter a
prisoner with a neritorious claim yet |arge enough to
deter frivolous clains and nultiple filings.

141 Cong. Rec. S7526 (daily ed. WMy 25, 1995) (statenent of
Sen. Kyl) (citations omtted).

Hanpton, 106 F.3d at 1286-87. In addition to the foregoing, we
note that prisoners "often have free tine on their hands that other
litigants do not possess.” Roller v. Gunn, 107 F.3d 227, 234 (4th
Cir.1997). Moreover, prisoners have unique incentives to file
meritless or frivolous |lawsuits, e.g., to attenpt to obtain a
"short sabbatical in the nearest federal courthouse,” Cruz v. Beto,
405 U S, 319, 327, 92 S. . 1079, 1084, 31 L.Ed.2d 263 (1972)
(Rehnquist, J., dissenting), or to harass prison officials or
correctional officers. See, e.g., Nasimv. Warden, M. House of
Correction, 64 F.3d 951, 953-54 n. 1 (4th GCr.1995) (en banc )
(noting that "all too often"” prisoner litigation is initiated to
harass prison officials), cert. denied, --- US ----, 116 S.C
1273, 134 L.Ed.2d 219 (1996). In short, "[d]eterring frivolous
prisoner filings in the federal courts falls within the real m of
Congress's legitimate interests, and the specific provisions in
guestion are rationally related to the achievenent of that
interest."” Hanpton, 106 F.3d at 1287; accord Roller, 107 F.3d at
230- 31, 233-34.

Mtchell bases his equal protection challenge on R naldi v.
Yeager, 384 U.S. 305, 86 S.Ct. 1497, 16 L.Ed.2d 577 (1966). In
t hat case, the Court struck down a New Jersey statute that required

unsuccessful crimnal appellants who were incarcerated, but not



unsuccessful crimnal appellants who were not inprisoned, to
rei mburse the state for the costs of trial transcripts. 384 U S
at 308, 86 S.Ct. at 1499. In so doing, the Court found that the
classification at issue did not further any of the purported bases
for the | aw—+ei mbursenment, adm ni strative conveni ence or deterrence
of frivolous appeals. 384 U S. at 309-11, 86 S.Ct. at 1499-1501 .
Mtchell argues that the "distinction made in 28 U S.C. 8§ 1915(h)
between incarcerated indigent [litigants] and all other indigent
[litigants] is nearly identical to the distinction nade in
Ri nal di . "

We find Rinaldi inapposite. Unlike the situation here, that
case involved an "unreasoned distinction," i.e., the Court could
not find any justification for the classification the New Jersey
statute nade. See R naldi, 384 U S at 309-10, 86 S.Ct. at 1499-
1500. In enacting the PLRA, however, Congress had anple
justification (e.g., prisoners often have an abundance of free
time, live in a nearly cost-free environnent, and have unique
incentives to file nmeritless or frivolous |awsuits) in
differentiating between indigent prisoners and other |itigants.
See Roller, 107 F.3d at 234 n. 2.

Next, Mtchell contends that the fee provisions of the PLRA
stand i n apparent conflict wth Federal Rul e of Appell ate Procedure
24(a), which states that once a district court grants a party's
notion to proceed IFP, "the party nmay proceed w thout further
application to the court of appeals and w thout prepaynent of fees

or costs in either court or the giving of security therefor." Fed.



R App. P. 24(a).® The Fifth Circuit recently considered this issue
and cited authority for the proposition that "a statute passed
after the effective date of a federal rule repeals the rule to the
extent that it actually conflicts.” Jackson v. Stinnett, 102 F.3d
132, 135 (5th Cir.1996). The court went on to hold that "[t]o the
extent that the Rules Enabling Act (as expressed in Rule 24(a))
actually conflicts with the PLRA, we hold that the statute repeals
the Rule." Jackson, 102 F.3d at 136. W adopt the analysis and
hol di ng of the Jackson court. See 102 F.3d at 134-36; see also
Floyd v. United States Postal Serv., 105 F.3d 274, 278 (6th
Cir.1997) ("[T]o the extent that Rule 24(a) conflicts with the
PLRA, we hold that the statute repeals Rule 24(a).").
C.

Finally, we address the propriety of the district court's
dismssal of this action, i.e., whether the district court
correctly concluded that Mtchell failed to state a clai mon which
relief may be granted. The | anguage of section 1915(e)(2)(B)(ii)
tracks the | anguage of Federal Rule of Cvil Procedure 12(b)(6),
and we will apply Rule 12(b)(6) standards in review ng dism ssals
under section 1915(e)(2)(B)(ii). O course, we review dismssals
under Rule 12(b)(6) de novo, viewing the allegations in the
conplaint as true. E.g., South Fla. Water Managenent Dist. v.
Mont al vo, 84 F.3d 402, 406 (11th Cir.1996).

"To state a first anendnent claimfor retaliation, a prisoner

®Al t hough M tchell discussed this issue in his brief, he did
not formally assert it. He did, however, pursue the issue at
oral argunment, and therefore we address it. See Beckwith v. Cty
of Daytona Beach Shores, 58 F.3d 1554, 1561 n. 11 (11th
Cir.1995).



need not all ege violation of a separate and di stinct constitutional
right.... The gist of a retaliation claimis that a prisoner is
penal i zed for exercising the right of free speech.” Thomas v.
Evans, 880 F.2d 1235, 1242 (11th G r.1989). InBridges v. Russell,
757 F.2d 1155, 1157 (11th Cr.1985), we reversed the dism ssal of
a conplaint where the prisoner-appellant alleged that officials
transferred him to another facility because he (1) filed a
gri evance agai nst hi s wor k supervi sor al | egi ng raci al
discrimnation in the assignment of work duties; (2) actively
encouraged other inmates to sign a petition in protest of this
treat ment; and (3) prepared a simlar grievance on behalf of
another inmate. In our view, it does not appear beyond doubt that
M tchell can prove no set of facts that would entitle himto relief
on his First Anendnent claim for retaliation. See Bridges, 757
F.2d at 1157; see also W/I dberger v. Bracknell, 869 F.2d 1467
1468 (11th Gir.1989); Wight v. Newsone, 795 F.2d 964, 968 (1lth
Cir.1986). Accordingly, we reverse the district court and remand
for further proceedings on this issue.
I 11. CONCLUSI ON

For the foregoing reasons, we hold that: (1) the PLRA' s
filing fee provisions easily pass equal protection rational basis
review, (2) to the extent those provisions conflict with Federal
Rul e of Appellate Procedure 24(a), the PLRA controls; (3) the
district court was correct in concluding that 28 US.C 8§
1915(e)(2) applied in this case; (4) Federal Rule of Gvil
Procedure 12(b)(6) standards govern our review of dism ssals under

section 1915(e)(2)(B)(ii); and (5) the district court erred in



dism ssing Mtchell's First Arendnent retaliation clai mpursuant to
section 1915(e)(2)(B)(ii). As aresult, we remand to the district
court for further proceedings.

AFFI RVED | N PART, REVERSED | N PART, AND REMANDED.

LAY, Senior G rcuit Judge, concurring:

| am pleased to concur in Chief Judge Hatchett's excellent
opi nion holding (1) that the filing fee provisions of the PLRA do
not violate a prisoner's equal protection rights, and (2) that the
procedural nmechani smfor dism ssal of in forma pauperis (I FP) suits
found in 8 1915(e)(2) may be applied retroactively. Il wite
separately, however, to note ny concern as to the constitutionality
of 8§ 1915(e)(2)(B)(ii), which allows sua sponte dism ssal of an I FP
conplaint that fails to state a claim upon which relief may be
gr ant ed.

This case conmes to us in an unusual posture. On June 18,
1996, the district court, wthout service of process, summarily
di smssed Mtchell's pro se conplaint as failing to state a claim
for relief, applying the dismssal standard of Fed.R Gv.P.
12(b)(6). On July 31, 1996, the district court granted Mtchel
| eave to appeal IFP, assessing himfiling fees pursuant to the new
provi sions of § 1915(b). The only issues decided by the district
court related to whether Mtchell had filed a conplaint sufficient
to withstand di sm ssal under the new act. On January 28, 1997
this court ordered an expedited appeal and appointed counsel.
Al t hough issues regarding the PLRA were not raised or briefed in
the district court, this court requested that counsel address the

constitutionality of 8 1915(b), and the retroactive effect, if any,



of § 1915(e)(2). | aminformed that one of the reasons this court
took this action is that several hundred cases in the district
courts of the Eleventh Circuit are awaiting a decision on the
constitutionality and retroactivity of the PLRA. In addition, it
shoul d be obvious that the court took this liberty because this
petitioner appeared pro se in the district court, and because of
t he i nportance of these issues to all IFP litigants.

Litigants and district courts, however, shoul d not be confused
by the path of +this litigation. Addi tional constitutional
chall enges to the PLRA, including the one | articulate today, are
not foreclosed by this court's opinion. | wite this concurring
opinion to note ny concern wth the substance of §
1915(e) (2)(B) (i), used in this case, which | f eel i's
constitutionally flawed. Since this court raised the
constitutional issues onits ow, it seens to nme our opinion should
be expanded to consider this additional constitutional concern.

It is ny view that in this section, Congress has deprived

prisoners and other indigents® of a significant procedural right

'Section 1915(e) applies to all IFP litigants—prisoners who
pay fees on an installnment basis, prisoners who pay nothing, and
nonprisoners in both categories. Therefore, in ny discussion of
§ 1915(e), | will usually use the term"IFP litigants" to
enconpass all of these individuals. | note, however, that the
group nost affected by 8 1915(e) will be prisoners, sinply
because they make up such a large fraction of IFP litigants. 1In
addition, the 1996 statute's purpose is to curtail prisoner
litigation, a point exenplified not only by its title, but also
by the anbi guous | anguage in 8 1915(a), which purports to apply
to any "person,” but only if that person "submts an affidavit
that includes a statenent of all assets such prisoner possesses.”
(enmphasi s added). This section obviously needs clarification.
See Floyd v. United States Postal Serv., 105 F.3d 274, 275 (6th
Cir.1997) ("Despite the use of the term"prisoner possesses,' we
conclude that a typographical error in the final version of the
statute occurred and that Congress actually intended the phrase



that noninstitutionalized paying litigants enjoy, and has not
provided a rational justification for this differential treatnent.

Under the earlier version of the IFP statute, the district
court was enmpowered and instructed to dismss an | FP application
sua sponte if it deenmed the suit was frivolous or malicious. 28
US C § 1915(d) (1994). This rule was in accord with the
established principle that a patently frivolous conplaint my be
dism ssed for want of subject matter jurisdiction under
Fed. R Civ.P. 12(b)(1). Neitzke v. Wllianms, 490 U.S. 319, 327 n.
6, 109 S.Ct. 1827, 1832 n. 6, 104 L. Ed. 2d 338 (1989) (citing Hagans
v. Lavine, 415 U. S. 528, 536-37, 94 S.Ct. 1372, 1378-79, 39 L. Ed. 2d
577 (1974); Bell v. Hood, 327 U.S. 678, 682-83, 66 S.Ct. 773, 776,
90 L.Ed. 939 (1946)). The obvious rational basis for such
perenptory action was that the governnent shoul d not i ncur expenses
in serving parties sued in frivolous actions. Thus, naned
defendants were typically not required to respond to these suits.
See Neitzke, 490 U S. at 324, 109 S. C. at 1831 ("Di sm ssals on
t hese grounds are often nade sua sponte prior to the issuance of
process, so as to spare prospective defendants the inconveni ence
and expense of answering such conplaints.”). Section 1915(d)'s
successor, 28 U S.C 8§ 1915(e), applied here to Mtchell's
conplaint, allows courts to dism ss a conplaint sua sponte not only
for frivol ousness, but also for failure to state a claimon which

relief can be granted. 28 U.S.C. § 1915(e)(2)(B)(ii). % \Wile

to be "person possesses.' ").
’Section 1915(e)(2) reads as foll ows:

Notwi t hstanding any filing fee, or any portion thereof, that



courts have recognized that this seem ngly innocuous change is a
signi ficant expansion of the court's power, see, e.g., Douglas v.
DeBruyn, 936 F.Supp. 572, 579 n. 4 (S.D.I1nd.1996), nothing in the
| egislative history of the statute indicates that Congress was
aware of the real neaning of the change. See 141 Cong Rec. S14413-
S14419 (daily ed. Sept. 27, 1995); 141 Cong. Rec. S7525-S7527
(daily ed. May 25, 1995).

The difference between dismssal for frivolousness and
dism ssal for failure to state a cl ai mwas expl ai ned by t he Suprene
Court in Neitzke, which interpreted 8 1915(d) of the old IFP
statute. The Neitzke Court, as a matter of statutory
interpretation, was critical of the district court in conflating
t he standards of frivol ousness under the old 8§ 1915(d) and failure
to state a clai mupon which relief could be granted. The Suprene
Court observed that the error in doing so denied "indigent
plaintiffs the practical protections against unwarranted di sm ssal

general |y accorded paying plaintiffs under the Federal Rules.” 490

may have been paid, the court shall dism ss the case at any
time if the court determ nes that—

(A) the allegation of poverty is untrue; or
(B) the action or appeal —
(i) is frivolous or malicious;

(ii) fails to state a claimon which relief may be
granted; or

(iii1) seeks nonetary relief against a defendant
who is inmmune fromsuch relief.

Its predecessor read, "The court may ... dismss the case if
the allegation of poverty is untrue, or if satisfied that
the action is frivolous or malicious." 28 U S . C 8§ 1915(d)
(1994) .



U S at 330, 109 S.Ct. at 1834.
Nei t zke recogni zed that protection from sua sponte dism ssal
for failure to state a claimis a neaningful right:
Under Rule 12(b)(6), a plaintiff with an arguable claimis
ordinarily accorded notice of a pending notion to dismss for
failure to state a claim and an opportunity to amend the
conpl aint before the notion is ruled upon. These procedures
alert him to the legal theory underlying the defendant's
chal | enge, and enabl e hi mmeani ngfully to respond by opposi ng
the notion to dismss on legal grounds or by clarifying his
factual allegations so as to conformw th the requirenments of
a valid |l egal cause of action.
Id. at 329-30, 109 S.C. at 1833-34. The PLRA strips this right
only fromIFP litigants, denying themequality of treatnent in the
federal courts. See id. at 330, 109 S.C. at 1834 (noting the
unfairness in applying the failure to state a claim dismssa
standard to 8§ 1915(d), because an indigent litigant's conplaint
"whose only defect was its failure to state a claim wll in al
i kelihood be di sm ssed sua sponte, whereas an identical conplaint
filed by a paying plaintiff will in all Iikelihood receive the
consi derabl e benefits of the adversary proceedi ngs cont enpl at ed by
t he Federal Rules"). This differential treatnent cannot in ny view
be justified by the stated purposes of the PLRA+to0 deter frivol ous
prisoner litigation and ease the burden of such suits on the
federal courts. The distinction between immedi ate di sm ssal for
failure to state a claimand i medi ate di sm ssal for frivol ousness,
if not lost on the average litigant, surely will not weigh heavily
in his or her decision whether to bring a claim Easing the snall
bit of the courts' burden that is nmade up of conplaints that are

not frivolous but nonetheless fail to state a claimsinply cannot

be justified when weighed against the procedural right IFP



litigants are deni ed. Depriving one group of this right while
retaining it for another stands in stark opposition to established
principles of equal access to courts for all litigants, which of
course is the original purpose behind 28 U S.C. § 1915. See
Coppedge v. United States, 369 U. S. 438, 447, 82 S.Ct. 917, 922, 8
L. Ed. 2d 21 (1962) (noting that the purpose of the |IFP statute was
"to assure equality of consideration for all litigants"); cf.
Rinaldi v. Yeager, 384 U.S. 305, 310, 86 S.C. 1497, 1500, 16
L. Ed. 2d 577 (1966) (ruling that judicial nmechanisns |ike appellate
revi ew "nust be kept free of unreasoned distinctions that can only
i npede open and equal access to the courts").?

In stating ny objections, | recognize that there is no
guestion that many prisoner suits are baseless. | also agree that
the paynent of a filing fee may well deter such suits. W should
proceed with caution, however, in approving additional deterrence
mechani snms that tranple prisoner litigants' rights, for fear we
| ose sight of the purpose of prisoner litigation: to protect
prisoners' constitutional rights, and to curb inhumane treatnent
and abuse of power in prison environments. See generally, e.g.

Hudson v. McMIlian, 503 U S 1, 4, 112 S.C. 995, 997-998, 117

*The same probl ens arise under the newly given right of the
court to dismss clainms on the ground of immunity. Under
Fed. R G v.P. 12(c), the defense of immunity is an affirmative
def ense, which should be asserted in an adversarial setting.
Sonme courts have required plaintiffs responding to assert
specific facts addressing the defense of qualified immunity in a
special reply under Rule 7, governing notice pleading. See,
e.g., Schultea v. Wod, 47 F.3d 1427, 1433 (5th G r.1995) (en
banc). Oten, factual issues need to be resolved to determ ne
whet her imunity is justified. Resolution of these issues can
only occur in an adversarial setting. Cbviously, if the case is
patently frivolous on immunity grounds, the court can still
dismss it before service, under 8§ 1915(e)(2)(B)(i).



L. Ed. 2d 156 (1992) (determ ning that prison guards who placed an
i nmat e i n handcuffs and shackl e and beat hi mwhil e their supervisor
told them "not to have too nmuch fun" used excessive force in
violation of the Eighth Armendment); Smth v. Wade, 461 U. S. 30,
103 S. . 1625, 75 L.Ed.2d 632 (1983) (affirmng a punitive danage
award against a prison guard whom a jury found liable for the
harassnment, beating, and honosexual rape of a Mssouri reformatory
inmate); Hutto v. Finney 437 U S 678, 681-83, 98 S.C. 2565,
2568-70, 57 L.Ed.2d 522 (1978) (deeming the district court's
characterization of Arkansas prison conditions as "a dark and evil
worl d conpletely aliento the free world" to be "anply supported by
the evidence"). Wile many prisoner lawsuits are a burden to the
state and to the judicial system |imted overview by the courts
serves as a deterrent to prison authorities who m ght otherw se
abuse their power, and serves also as a necessary inducenent to

themto provide humane conditions to prisoners.?

“Chi ef Judge Jon Newman of the Second G rcuit has chall enged
courts with prisoner litigation suits before themto "avoid
letting the | arge nunber of frivolous conplaints and appeal s
impair their conscientious consideration of the few neritorious
cases that are filed." Hon. Jon O Newran, Pro Se Prisoner
Litigation: Looking for Needles in Haystacks, 62 Brook. L. Rev.
519, 527 (1996). The adversarial process inherent in the
standard for dismssal for failure to state a claimis a usefu
tool in neeting this challenge. See Neitzke, 490 U S. at 330,
109 S.Ct. at 1834. Congress has not provided a rational
justification for denying the courts this tool and
differentiati ng between indigent and noni ndigent litigants.



