[ PUBLI SH]

I N THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T

No. 96-2730

D. C. Docket No. 87-116-Cl V-J- PHM

GLORI A J. ANDREWS, et al.,
Pl aintiffs,

DONALD ROBERT WOODMAN, | ndi vidual |y

and as Next Friend of Scott Forrest Wodnman
and as personal representative for the
Estate of Yvonne E. Wodnan,

YVONNE E. WOODMAN, Deceased, SCOIT FORREST
WOODMVAN, CANDRA DAV WOODMAN, STEVEN DW GHT
WOODVAN, Seaman Apprenti ce,

Plaintiffs-Appell ees-
Cr oss- Appel | ant s,

ver sus
USA,
Def endant - Cr oss- C ai mant -
Count er - A ai mant - Appel | ant ,
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,

Def endant s- O oss- d ai nant s-
Count er - Def endant s-
Cr oss- Def endant s,

RUFUSE SERVI CES, | NC.,

Def endant - Cr oss- d ai mant -
Count er - Def endant ,



DUVAL GARBAGE COVPANY
Def endant .

No. 96-2731

D. C. Docket No. 90-824-Cl V-J- PHM

ALVI N LI NDSEY SPEI CHER,
GAI L P. SPEI CHER,
ALVI N LI NDSEY SPEI CHER, JR.,

Pl aintiffs-Appell ees-
Cr oss- Appel | ant s,

SKYLER R. SPEI CHER,
Pl aintiff,
ver sus
USA,

Def endant - Cr 0ss-
Def endant - Cr 0ss-

Cl ai nant - Count er -
Cl ai mant - Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr 0ss-
Cl ai mant s- Cr 0ss-
Def endant s- Count er -
Def endant s.



No. 96-2732

D.C. Docket No. 90-825-C V-J-12( PHV)

VI RG NI A HANSEN SM TH, as personal
representative for the Estate of
M chael Stranel, deceased,

Plaintiff-Appellee-
Cr oss- Appel | ant,

M CHAEL STRAMEL,
Pl aintiff,

TINA M MCBETH, CHRI S HANSEN,
JILL HANSEN LESLI E, EVA E. STRAMEL,

Pl aintiffs-Appell ees-
Cr oss- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.



No. 96-2733

D. C. Docket No. 90-828-Cl V-J- PHM

ROBERT C. RI CHARDS,
VI CKI L. RI CHARDS,
M CHAEL B. HARTSFI ELD, JR ,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Count er -
Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,

Def endant s- Cr 0ss-

Cl ai mants, Cross-
Def endant s, Count er -
Def endant s,

REFUSE SERVI CES, | NC.,
Def endant - Cr 0ss-

Def endant, Counter -
Def endant .

No. 96-2734

D. C. Docket No. 90-830-Cl V-J-PHM

ROBERT S. POWELL,

Plaintiff-Appell ee,
Cr oss- Appel | ant,



ver sus

USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel |l ant -
Cr oss- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss
Cl ai mants, Cross-
Def endant s.

No. 96-2735

D. C. Docket No. 90-831-Cl V-J- PHM

CARRCLL PI TTMAN,
CAROLYN J. PI TTMAN,
M CHAEL K. PI TTMAN,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

ver sus

USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.



No. 96-2736

D. C. Docket No. 90-829-C V-J- PHM

DONALD M CHAEL RENTZ,
ANNETTE RENTZ,
HELEN GOODWYNE, Deceased,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2737

D. C. Docket No. 90-832-Cl V-J- PHM

TRACY L. PATILLGQ,
CONNI E S. PATILLG,

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

ver sus



USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel |l ant -
Cr oss- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-

d ai mant s,
Def endant s.

No. 96-2738

D. C. Docket No. 90-834-Cl V-J- PHM

KENNETH BELL, SR., DEBORAH BELL,

ROBERT BELL, KENNETH BELL, JR.,

JI MW BELL, JERRY BELL,

PATRI Cl A J. BELL, MATTHEW BELL,

M CHELLE BELL, HENRY BELL,

DOLLY BELL, deceased, JAMES RI CHARD BELL,
VI CTORI A MAE BELL, JAMES R BELL, JR ,
JAM E M CHELLE BELL,

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

ver sus

USA,

Def endant - Cr 0ss-

Def endant,

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-

d ai mant s,



Def endant s.

No. 96-2739

D. C. Docket No. 90-835-Cl V-J- PHM

LAWRENCE E. KERSHAW

Plaintiff-Appell ee,
Cr oss- Appel | ant,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2740

D. C. Docket No. 90-836-Cl V-J- PHM

| DA MAE KI RK
M CHAEL A. Kl RK, Deceased,
EDMONDS WALLI S Kl RK

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-
Def endant, Cross-



WASTE CONTROL OF FLORI DA,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

I NC. ,

Cl ai mant, Counter -
Cl ai mant, Appel |l ant -
Cr oss- Appel | ee,

Def endant s- Cr 0ss-

Cl ai mants, Cross-
Def endant s, Count er -
Def endant s.

No. 96-2741

D. C. Docket No. 90-837-Cl V-J- PHM

DONALD E. LEONARD, JR. ,

VIRG NIA M LEONARD,

DONALD E. LEONARD, Deceased,

WANDA LEONARD HARRI SON,

USA,

WASTE CONTROL OF FLORI DA,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

ver sus

I NC. ,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.



No. 96-2742

D. C. Docket No. 90-838-Cl V-J- PHM

JAMES E. JOHNSCN,
DOROTHY T. JOHNSON,
TERRANCE C. JOHNSON,
JI MW E. JOHNSCN,
JIMW E. JOHNSQN, JR.,
EUGENE B. JOHNSON,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2743

D. C. Docket No. 90-839-Cl V-J- PHM

STANLEY C. LEVEROCK, SR,
LI NDA S. LEVEROCK,

VI OLET LEVERCOCK,

STANLEY LEVERCCK, JR.,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

ver sus
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USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel |l ant -
Cr oss- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2744

D. C. Docket No. 90-841-Cl V-J- PHM

DONALD RAY THREADG LL,
BARBARA A. THREADG LL,
RONNI E WAYNE THREADG LL,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

ver sus

USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-

Cl ai mants, Cross-
Def endant s.
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CLI FTON A. TODD,
JEANETTE A. TODD,
TROY A. TODD,

USA,

WASTE CONTRCOL OF
WASTE MANAGEMENT,
REFUSE SERVI CES,

NEAL THOMSEN,
JEVELL THOVSEN,

No. 96-2745

D. C. Docket No. 90-842-Cl V-J- PHM

Pl aintiffs-Appellees,
Cross- Appel | ant s,

Ver sus
Def endant - Cr 0ss-
Def endant, Cross-
d ai mant, Counter -
Cl ai mant, Appel |l ant -
Cross- Appel | ee,

FLORI DA, | NC.,

| NC. ,

| NC. ,
Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s, Counter -
Def endant s.

No. 96-2746

D. C. Docket No. 90-844-Cl V-J- PHM

ver sus

12

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,



USA,

WASTE CONTROL OF FLORI DA,

WASTE MANAGEMENT,
REFUSE SERVI CES,

ALBERT | KE NOLAN,
JEANNE NOLAN,
CAROL LYNN NCLAN,

ADRI ENNE PATI ENCE NOLAN,

USA,

WASTE CONTROL OF FLORI DA,

WASTE MANAGEMENT,
REFUSE SERVI CES,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel |l ant -
Cr oss- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2747

ver sus

13

D. C. Docket No. 90-843-Cl V-J- PHM

Pl aintiffs-Appellees,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.



No. 96-2748

D. C. Docket No. 90-857-Cl V-J- PHM

ROBERT D. STALEY,

Pl ai ntiff-Appell ee,
Cr oss- Appel | ant,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2749

D. C. Docket No. 90-846-Cl V-J- PHM

CLAUDE DANI EL OGLESBY,
MARGARET OGLESBY,

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

Ver sus
USA,
Def endant - Cr 0ss-
Def endant, Cross-
Cl ai mant , Appel | ant -
Cross- Appel | ee,

14



WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2750

D. C. Docket No. 90-848-Cl V-J- PHM

BOY ELIJAH O STEEN, JR.,
JOAN MARI E O STEEN,
BOY ELIJAH O STEEN, I11,

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-

Cl ai mants, Cross-
Def endant s.
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No. 96-2751

D. C. Docket No. 90-851-C V- PHM

JOSEPH D. STRANGE,

SHI RLEY A. STRANGE,
JOSEPH D. STRANGE, JR.,
LAURA A. STRANGE,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr oss

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2752

D. C. Docket No. 90-852-Cl V-J- PHM

JANI E L. HANSLEY,
JANI E P. HANSLEY,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

ver sus

16



USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Counter -

Cl ai mant, Appel |l ant -
Cr oss- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr 0ss-

Cl ai mants, Cross-
Def endant s, Counter -
Def endant s.

No. 96-2753

D. C. Docket No. 90-854-Cl V-J- PHM

NEI L HANSEN,
GRETCHEN HANSEN,
TRAVI S EARL THORNTON, JR. ,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-

Cl ai mants, Cross-
Def endant s.
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No. 96-2754

D. C. Docket No. 90-858-Cl V-J- PHM

HENRY VORPE, JR.,
JUDY VORPE,
CHRI STI D. VORPE,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2755

D. C. Docket No. 90-859-C V-J- PHM
VI VI AN E. GORE,
WLEY H GCORE,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-
Def endant, Cross-
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WASTE CONTROL OF FLORI DA,

WASTE MANAGEMENT,
REFUSE SERVI CES,

DORI S F. WALKER,
GARY W WALKER,

USA,

WASTE CONTROL OF FLORI DA,
I NC. ,

WASTE MANAGEMENT,
REFUSE SERVI CES,

I NC. ,
I NC. ,

I NC. ,

Cl ai mant, Appel |l ant -
Cross- Appel | ee,

| NC. ,
Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.
No. 96-2756

ver sus

I NC. ,

19

D. C. Docket No. 90-861-Cl V-J- PHM

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.



No. 96-2757

D. C. Docket No. 90-862-Cl V-J- PHM

EDDI E W LLI AMS,

LI LA M WLLI AVS5,

PENNY W LLI AMS NEVWANS,

CHRI STI NE M CHELLE W LLI AVS,
REBECCA LYNN W LLI AMS,

EDDI E M CHAEL W LLI AVS,

EDDI E M CHAEL W LLI AMS, JR.,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

versus
USA,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2758

D. C. Docket No. 90-864-Cl V-J- PHM

ALI CE M ANDERSOQN,
STEPHEN E. ANDERSON,
TERRENCE L. ANDERSON,

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

ver sus

20



USA,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel |l ant -
Cr oss- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2759

D. C. Docket No. 90-865-Cl V-J- PHM

LEWS D. BOVWEN,
SARAH CHRI STI NE FLI NK BOVWEN,

ver sus

USA,

WASTE CONTROL OF FLORI DA, | NC.
WASTE MANAGEMENT, | NC.
REFUSE SERVI CES, | NC.,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2760
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D. C. Docket No. 90-866-Cl V-J- PHM

JOHN P. BUETTGEN,
JANI CE BEUTTGEN,
DAWN BUETTGCEN,
JODY BUETTGEN,
KENNETH BUETTGEN,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

Ver sus

USA,
Def endant - Cr 0ss-
Def endant, Cross-
Cl ai mant, Appel | ant -
Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC.

WASTE MANAGENMENT, | NC.

REFUSE SERVI CES, | NC.,
Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2761

D. C. Docket No. 90-867-Cl V-J- PHM

STEPHEN BRANNEN,

M STY VELL BRANNEN,
STEPHANI E JO BRANNEN,
SHERRI E FAYE BRANNEN,
MELI SSA BRANNEN MCDANI EL,

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

ver sus
USA,
Def endant - Cr oss-
22



WASTE CONTROL OF FLORI DA,

WASTE MANAGEMENT,
REFUSE SERVI CES,

JOHN M FLORES,
FLORENCE FLORES,

I NC. ,
I NC. ,

I NC. ,

Cl ai mant, Appel |l ant -
Cross- Appel | ee,

Def endant s- Cr oss-
Def endant s.

No. 96-2762

PATRI CI A JO BELL, as personal

representative for the Estate of
deceased,

Fl orence Fl ores,

USA,

WASTE CONTROL OF FLORI DA,

WASTE MANAGEMENT,
REFUSE SERVI CES,

I NC. ,

I NC. ,

ver sus

I NC. ,

D. C. Docket No. 90-869-Cl V-J- PHM

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2763

D. C. Docket No. 90-872-Cl V-J- PHM



ALBERT G BELZ,
BETTY BELZ,

JOHN CLARENCE BELZ,
FREDERI CK G BELZ,
FREDERI CK G BELZ,
SUZANNE E. BELZ,
ROBERT J. BELZ,
WLLI AM B. BELZ,

FREDERI CK G BELZ, 111,

MARY M BELZ,
JOSHUA BELZ,

USA,

WASTE CONTROL OF FLORI DA,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

ver sus

I NC. ,

Pl aintiffs-Appellees,
Cross- Appel | ant s,

Def endant - Cr 0ss-

Def endant, Cross-

Cl ai mant, Appel | ant -
Cross- Appel | ee,

Def endant s- Cr oss-
Cl ai mants, Cross-
Def endant s.

No. 96-2764

D. C. Docket No. 90-874-Cl V-J- PHM

WAYNE K. HAZEN,
PATRI CI A CHRI STOPHER,

USA,

ver sus

24

Pl aintiffs-Appellees,
Cr oss- Appel | ant s,

Def endant - Cr 0ss-
Def endant, Cross-
Cl ai mant, Appel | ant -



Cross- Appel | ee,

WASTE CONTROL OF FLORI DA, | NC. ,
WASTE MANAGEMENT, | NC.,
REFUSE SERVI CES, | NC.,

Def endant s- Cr oss-
C ai mant s- Cr oss-
Def endant s.

Appeals fromthe United States District Court
for the Mddle Disitrict of Florida

(Sept ember 19, 1997)

Before DUBINA, Circuit Judge, H LL and G BSON*, Senior Circuit
Judges.

DUBI NA, Circuit Judge:

*Honor abl e John R G bson, Senior U S. Crcuit Judge for the
Eighth Grcuit sitting by designation.

The United States appeals the district court’s award of
attorneys’ fees to pl aintiffs/appell ees/cross-appellants
(“plaintiffs”) pursuant to the Equal Access to Justice Act
(“EAJA"), 28 U S.C 8 2412, on plaintiffs' clains under the
Conpr ehensi ve Environnental Response, Conpensation, and Liability
Act of 1980 (“CERCLA"), 42 U.S.C. 8§ 960(a). The gover nnent
contends the fee award was disproportionately high. Plaintiffs
cross-appeal, claimng the anard was too low. W agree with the
governnment and remand for a redeterm nation of attorney's fees.
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BACKGROUND
The opinion we issue today is one in a series of related

appeal s which detail the facts of this case. See Wodnman v. United

St at es, F. 3d , - (11th Gr. 1997). W sumarize those

facts here, and we set forth additional procedural history rel evant
to the issues in these appeals.

The United States Navy contracted with a private conpany,
Waste Control of Florida, Inc. (“Waste Control”), to renove
hazardous chem cal waste fromtwo Jacksonvill e-area naval bases in
the 1960s. For nearly two years, Waste Control dunped Navy waste
at a swanpy landfill in southwest Jacksonville. Nearby residents
drew their water fromwells. Toxic chemcals fromthe Navy waste
| eached into the groundwater and polluted the wells. The residents
sued the United States under the Federal Tort C ainms Act (“FTCA"),
28 U.S.C. 88 2671-2680, and CERCLA. They sued Waste Control and
two of its affiliates under CERCLA and Florida | aw.

Plaintiffs sought damages under CERCLA for (1) future nedi cal
nmonitoring costs, (2) statutory attorneys' fees, and (3) the
expenses of obtaining alternate water supplies. Early in the
l[itigation, the district court ruled that the only danages
plaintiffs could recover under CERCLA were “their expenditures for
connecting to the water line provided by the Gty of Jacksonville

and their expenditures for bottled water.” Wodnman v. United

States, 764 F. Supp. 1467, 1470 (M D. Fla. 1991). In a subsequent,
unpubl i shed order, the district court ruled that plaintiffs could

not recover attorneys' fees directly under CERCLA in |ight of the
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Suprene Court's decision in Key Tronic Corp. v. United States, 114

S. C. 1960 (1994). In Key Tronic, the Court held that CERLCA

“does not provide for the award of private litigants' attorney's

fees associated with bringing a cost recovery action.” ld. at
1967. Plaintiffs do not appeal either of these district court
rulings.

Prior to trial, the government and the private contractors
took the unusual step of filing notions for summary judgnent on
behal f of plaintiffs on the CERCLA cl ains. The district court
granted the notions and entered findings of fact no longer in
di spute, pursuant to FED. R Qv. P. 56(d). The governnent objected
to these findings on the ground that they established el enments of
t he unresolved FTCA clains. The district court then vacated its
order entering summary judgnent, and litigation proceeded on all
cl ai ns.

Plaintiffs settled with the private contractors on the eve of
trial for $8.5 mllion. According to plaintiffs, the parties
allocated $2.5 million of that settlenment for attorneys' fees
They designated one-third of that sum or $833,333.33, for
attorneys' fees on the CERCLA clains. A five-phase trial proceeded
on plaintiffs' clains against the United States. After the first
phase of trial, the district court found the governnent I|iable
under both the FTCA and CERCLA. Rather than litigate the CERCLA
damages, the parties stipulated to a schedule of response costs
that the United States would pay to 39 of the 171 plaintiffs. The

stipul ated costs total ed $49, 549.00 for obtaining alternate water
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supplies. The district court entered judgnment against the United
States on the CERCLA cl ai ms and reduced the stipul ated costs by the
anount of the CERCLA settlement with the private contractors.
After the set-off, only one plaintiff obtained a CERCLA award
agai nst the governnent, in the anount of $700.

Plaintiffs applied to the district court pursuant to the EAJA
for attorneys' fees and costs incurred in litigating their CERCLA
claims. According to plaintiffs' fee application, their attorneys
and paral egals spent approximately 30,000 hours litigating this
case. Plaintiffs sought conpensation for half of that tinme, plus
half of their total costs, for a total of $1,462,298.84."
Plaintiffs argued that the CERCLA and FTCA clains overl apped so
extensively that the best way to determne which hours were
attributable to the CERCLA clains was sinply to divide the total
hours in half.

The district court nmade a prelimnary finding that the EAJA
appl i ed because the government's position on the CERCLA cl ai ns was
not “substantially justified.” See 28 U S.C. § 2412(d). The court
found that the total nunber of hours expended and anount of
expenses incurred were reasonable. However, the court ruled that
plaintiffs were entitled under the EAJAonly to one-third, not one-
hal f, of those hours and expenses. The court reasoned that
plaintiffs had all ocated one-third of the fees and costs portion of

their settlenent with the private contractors to CERCLA fees and

'Plaintiffs conmputed the total figure by multiplying 15,000
hours times hourly rates not exceeding the EAJA' s statutory cap.
Those hourly rates are not at issue in this appeal.
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costs, and the sanme division should apply to their CERCLA cl ains
against the United States. Then, the district court reduced the
one-third by a further 78% because only 22% of the individual
plaintiffs had prevailed on their CERCLA clainms. Utimtely, the
judge awarded plaintiffs $180,880 in CERCLA fees and expenses

approximately 12% of the anount they requested.

The governnent appeals, claimng that the nunber of hours for
which plaintiffs’ attorneys sought rei mbur senent was so
unreasonabl e that the district court should have denied the fee
application outright. Alternatively, the governnment argues that
the award i s too high. The governnent does not appeal the district
court's finding that its position on the CERCLA clainms was not
substantially justified. Plaintiffs cross-appeal . They do not
contest the district court's decision to allocate one-third of
their hours to the CERCLA clains, but they argue that the district
court erred by reducing their award by 78%

1. DI SCUSSI ON
We review the district court's award of attorneys' fees and

costs under the EAJA for abuse of discretion. Pierce v. Underwood,

487 U.S. 552 (1988).

The EAJA permts parties who prevail against the United States
inacivil action to recover attorneys' fees and costs unless the
government's position was “substantially justified.” 28 U S.C. 8§

2412(d); see also Conmi ssioner, I.N.S. v. Jean, 496 U S. 156, 158

(1990). The EAJA specifically excludes recovery for fees and costs

expended on tort clainms. See 28 U S.C. 8§ 2412(d)(1)(A); Joe v.
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United States, 772 F.2d 1535 (11th G r. 1985). Thus, the EAJA

allows plaintiffs to recover fees and costs incurred in litigating
their CERCLA clains, but not their FTCA clains.?

The government's first argunent is that the district court
shoul d have rejected plaintiffs' fee application outright because
it was so outrageous. According to the governnment, “[t]he CERCLA
claims were not sufficiently conplex, nor sufficiently contested,
to require anything close to 15,000 of attorney and paral ega
time.” Br. for Appellant at 16. The governnent argues that
outright denial of plaintiffs' fee application would induce
claimants to submt reasonable, carefully calcul ated fee demands.
Al though the Eleventh GCrcuit has not decided the issue, the
governnent cites cases from several other circuits holding that
district courts do not abuse their discretion by denying in their

entirety fee applications that are grossly inflated. See, e.qg.

Environnmental Defense Fund, Inc. v. Reilly, 1 F.3d 1254, 1258 (D.C.
Cir. 1993); Fair Housing Council v. Landow, 999 F.2d 92, 96-97 (4th

Cr. 1993); Brown v. Stackler, 612 F.2d 1057, 1059 (7th G r. 1980);

see also Loranger v. Stierheim 10 F.3d 776, 782 n. 8 (11th G

1994) (recognizing that other circuits permt outright denial but
not deci ding the question).
Even if we adopted such a rule, it would not provide a basis

for vacating the district court's fee award in this case. The

\e note also that plaintiffs may not recover fees and costs
expended on their FTCA clainms in light of our decision in the
related appeals that plaintiffs cannot prevail on their FTCA
cl ai ns. See Wodman v. United States, F.3d __ (11th Gr.
1997).
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district court expressly found that the governnent's unjustified
refusal to admt any of the CERCLA allegations “bordered on bad
faith” and necessitated “extensive pretrial i nvestigation
di scovery and preparation.” R-7-904, Dist. CG. Mem Op. at 6-7
The district court also found that the total hours expended by
plaintiffs' counsel were reasonable and that the government only
chal I enged 3,000, or 10% of them The governnment fails to show
that these findings were clearly erroneous. Therefore, thereis no
evidence that plaintiffs egregiously exaggerated their fee
application. The district court did not abuse its discretion by
rejecting the governnent's bid for an outright denial of attorneys’
f ees.

Next, the governnent argues that the district court abused its
di scretion by failing to consider the limted success plaintiffs
achieved on their CERCLA clains. The starting point for
determning a reasonable fee award is nultiplying the nunber of
attorney hours reasonably expended by a reasonable hourly rate.

Hensley v. Eckerhart, 461 U. S. 424, 433 (1983); Norman v. Housing

Auth. of Gty of Montgonery, 836 F.2d 1292, 1302 (11th Cr. 1988).

The district court my then adjust the resulting “lodestar”
dependi ng upon a variety of factors, the nost inportant of whichis
the degree of the plaintiff's success in the lawsuit. Hensley, 461
U S at 433. “[Where the plaintiff has achieved only limted
success, the district court should award only that anount of fees

that is reasonable in relation to the results obtai ned.” Id. at
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440. We agree that the district court abused its discretion by not
giving greater weight to plaintiffs' linmited success.?

Plaintiffs' success on their CERCLA clains was m ni mal by any
nmeasure. First, the CERCLA danmages the court awarded plaintiffs
were infinitesimal conpared with those they requested. Plaintiffs
sought nore than $3.5 mllion for three types of CERCLA damages:
(1) future nedical nonitoring expenses, which the court val ued at
$2.1 mllion; (2) statutory attorneys' fees, which plaintiffs
valued at $1.4 mllion, and (3) alternative water supply expenses.
Plaintiffs were awarded only the | ast category of damages--and only
$49, 549. ¢ This figure represents less than 1% of the anount
plaintiffs sought. Second, plaintiffs' CERCLA danages were slight
in conparison with plaintiffs' overall award. The CERCLA award
accounted for only 3% of the total award. Third, the CERCLA
victory was not successful in the sense that it vindicated an

i nportant non-nonetary principle, as nmay be the case with civi

rights litigation. See, e.qg., Pophamv. Gty of Kennesaw, 820 F. 2d

'n light of this decision, we do not reach the other
argunents advanced by the governnment, nor do we consider
plaintiffs' cross-appeal.

“This figure dropped to $700 after the set-off for plaintiffs
settlenment with the private contractors. Al t hough we have not
considered this issue, the Third Crcuit has held that set-offs
shoul d not be considered in determning a prevailing party's degree
of success for fee application purposes. See Q@ilfstream I11
Assocs., Inc. v. QulfstreamAerospace Corp., 995 F. 2d 414, 423 (3rd
Cir. 1993) (“[T]he reduction of a plaintiff's net recovery due to
the offset of a jury verdict by prior settlenents does not indicate

that plaintiff failed to prove any of its clains at trial. It may
nmerely reflect plaintiff's skill as a negotiator with the other
defendants . . .”). W need not resolve this issue here because

plaintiffs’ CERCLA success was slight whether nmeasured before or
after the set-off.
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1570, 1580 (1ith Cir. 1987) (“The affirmation of constitutiona
principles produces an undoubted public benefit that courts nust
consider in awarding attorneys' fees . . .7).

Plaintiffs argue that they achieved substantial success on
their CERCLA clains. They point out that they succeeded on their
nmedi cal nonitoring clains, albeit under the FTCA rather than
CERCLA. There are two problens with this argunent. First, we
reversed plaintiffs' victory on medical nonitoring damages under

the FTCA. See Wodnan, F.3d __ (11th Gr. 1997). Second,

even if plaintiffs had succeeded on their nmedi cal nonitoring clains
under the rubric of the FTCA, that success could not count for the
pur pose of cal cul ating an EAJA fee award because the EAJA does not
permt recovery of fees and costs expended on tort clains.

The district court did consider plaintiffs' limted success in
one respect: the court reduced the anbunt of the fee award by 78%
because only 22% of the plaintiffs won a CERCLA award. However,
the district court did not consider that plaintiffs prevailed on
only one of their three CERCLA clains and their nonetary award on
that claimwas quite small. Instead, the district court awarded
plaintiffs fees and costs totaling nearly four tinmes the anount of
t heir CERCLA award. Although the Suprene Court has “reject[ed] the
proposition that fee awards . . . should necessarily be
proportionate to the anmount of damages a civil rights plaintiff

actually recovers,” R verside v. Rivera, 477 U S. 561, 574 (1986);

see also Cullens v. Georgia Dep't of Transp., 29 F.3d 1489, 1493

(11th Cr. 1994) (discussing R verside), this was not a civil
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rights action. As noted, the best--and perhaps only--nmeasure of
plaintiffs' success on their CERCLA clains was their nonetary
damages awar d.

The district court's failure to consider plaintiffs' mnimnmal
CERCLA success was an abuse of discretion. Accordingly, we vacate
the district court's award of fees and costs under the EAJA and
remand for recal cul ation.

VACATED and REMANDED.

34



