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PER CURI AM

The present appeal challenges the constitutionality of a
search conducted by St. Petersburg Police Departnent detectives as
part of a narcotics interdiction operation. Detectives staffing
the interdiction operation detained notorists observed to be in
violation of Florida's notor vehicle code as a prelude to either a
consensual search or a canine sniff of their vehicles. Appellant
Tony L. Holloman argues that evidence derived froma canine sniff
of his vehicle nust be suppressed because the interdiction
operation constitutes an wunconstitutional roving patrol. In
addition, Appellant Holloman nmaintains that police officers
violated the Fourth Amendnment when they detained himlonger than
necessary to process his traffic violation. W affirmthe district

court's denial of Appellant Holloman's notion to suppress.

"Honor abl e Maurice B. Cohill, Jr., Senior U S. District
Judge for the Western District of Pennsylvania, sitting by
desi gnati on



| . BACKGROUND

Intent upon stemming the flow of narcotics into Pinellas
County from the south, the St. Petersburg Police Departnent
established an interdiction operation on Interstate 275,
i mredi ately north of the Skyway Bridge. The interdiction unit
st opped each northbound notorist observed to be in violation of
Fl orida's notor vehicle code, with the exception of m nor speeders.
After a marked cruiser stopped a vehicle for an observed traffic
infraction, one or nore detectives woul d approach the vehicle, ask
the driver to exit, and instruct the driver to acconpany themto
the area of the police cruiser. Having identified thenselves as
menbers of the drug interdiction unit and expl ai ned the reason for
the traffic stop, the detectives would request the notorist's
consent to search the vehicle for narcotics. If the notori st
granted perm ssion, one detective would search the vehicle while
anot her conpl eted a conmputer check of the vehicle and driver. |If
the notorist denied perm ssion, a narcotics detection dog woul d be
summoned to sniff the exterior of the vehicle. In either case,
once the results of a conputer check of the vehicle and driver had
been received, the officers woul d concl ude t he encounter by issuing
a citation or an oral warning.

On the night of June 29, 1995, St. Petersburg Detective
Jeffrey Riley was working wth the interdiction unit when he
observed Appellant Tony L. Holloman proceeding northbound in a

bl ack pickup truck. As the truck |lacked an illum nated |icense



tag, ' Detective Riley radioed detectives manning a chase vehicle to
pursue and stop Appellant Holloman. After stopping the vehicle,
the detectives adhered to the interdiction unit's standard
pr ocedur es. The detectives requested Appellant Holloman's
perm ssion to search the pickup truck for evidence of narcotics,
but Holloman denied his consent after ascertaining that the
detectives did not have a search warrant.

By this tinme, Detective Riley had arrived on the scene with
Ben-K, his narcotics detection dog. Wen advised that Appellant
Hol | oman had refused consent to search the vehicle, Detective Rl ey
and Ben-K approached the pickup truck. Ben-K alerted to the
presence of narcotics by scratching at the passenger-si de door and
exhibiting other alert behavior. Detective R ley then opened the
passenger -si de door, whereupon Ben-K responded aggressively to a
sneaker box on the floor of the vehicle. In the sneaker box
Detective Riley discovered 694 grans of crack cocai ne. Appellant
Hol | oman was i medi ately placed under arrest. After receiving
M randa warnings, Holloman nade adm ssions to the detectives
regardi ng the narcotics.

On July 25, 1995, a federal grand jury indicted Appellant
Hol | oman for know ngly and intentionally possessing cocai ne base
withintent to distribute, aviolation of 21 U.S.C. §8 841(a)(1) and
18 U.S.C. 8§ 2. Holloman pled not guilty and sought suppression of

any evi dence derived fromthe nonconsensual search of his vehicle.

'Section 316.221(2) of the Florida Uniform Control Law
requires a tail lanp or separate lanp to illum nate the rear
registration plate and render it clearly legible froma distance
of fifty feet to the rear.



The district judge referred the notion to a nagistrate judge for a
report and recommendation. On COctober 19, 1995, the nmgi strate
judge recommended that the district court grant the notion to
suppress because he concluded that the traffic stop was
"unreasonably pretextual and unconstitutional.”™ By order issued
Decenber 12, 1995, the district court rejected the nagistrate
judge's recommendati on and denied the notion to suppress.

On Decenber 28, 1995, Appellant Holloman filed a consented
notice of intent to enter a conditional guilty plea, thereby
preserving his right to appeal the denial of his notion to
suppr ess. After the district court adjudicated him guilty,
Hol loman filed a tinely notice of appeal.

1. DI SCUSSI ON

Appel I ant Hol | oman argues that the district court erred when
it denied his notion to suppress because the St. Petersburg Police
Department stopped his vehicle as part of a pretextual "roving
patrol." In addition, Holloman argued before the district court
that any seizures made by the interdiction operation necessarily
violated the Fourth Amendnment because the St. Petersburg Police
Depart ment had used the enforcenent of state traffic regul ati ons as
a subterfuge to further their drug interdiction efforts. On
appeal, Holloman appears to recognize that the latter avenue of
attack has been effectively foreclosed by a recent decision of the
Suprenme Court, but ultimtely proves unwilling to concede the
poi nt ..

After Holloman filed his notice of appeal, the Suprene Court

issued its decision in Wiren v. United States, --- US. ----, 116



S.C. 1769, 135 L.Ed.2d 89 (1996). The Wiren Court squarely

rejected the pretextual stop anal ysis that had prevail ed previously

in the Eleventh GCircuit. Instead, the Court held that the
constitutional "reasonableness” of a traffic stop nust be
determned irrespective of "intent," whether of the particular
of ficers involved or of the theoretical "reasonable officer."” Id.
at ----, --- US at ---- - ----, 116 S . at 1773-76. The

deci sion conclusively refutes the notion that ulterior notives may
invalidate police conduct that is justified on the basis of
probabl e cause to believe that a violation of |aw has occurred
ld. at ----, --- US at ----, 116 S.C. at 1773. As it is
undi sputed that the police officers in the present case possessed
probabl e cause to believe that a traffic violation had occurred,
their seizure of Appellant Holl oman and his vehicle conports with
the Fourth Anmendnent notw thstanding their subjective desire to
i ntercept any narcotics being transported into Pinellas County.
In an effort to distinguish Wiren, Holloman asserts that

whereas "[t]he drugs in Whren were in plain view once the |awful

traffic stop had been nmade,"” "[t]he discovery of the drugs in
Hol l oman's case required a detention and search.” Appel lant' s
Brief at 13. The proffered distinction proves illusory, however.

Appel | ant Hol | oman correctly notes that, having |lawful |y detained
a suspect based upon an observed traffic violation, the police
officers in Wren devel oped probable cause to believe that a
narcotics violation had taken place w thout conducting a search
when drugs were observed in plain view. In an anal ogous manner

the detectives in the present case acquired probable cause to



believe that a narcotics violation had taken place wthout
conducting a constitutionally cognizable search. Contrary to the
assunption inherent in Holloman's argunent, the canine sniff that
provi ded t he probable cause to search Appellant Holloman's pickup
truck in the present case does not qualify as a search for Fourth
Amendnent purposes. See United States v. Place, 462 U. S. 696, 707,
103 S.Ct. 2637, 2644-45, 77 L.Ed.2d 110 (1983) (holding that,
because canine sniff of a person's luggage indicated only the
presence or absence of contraband, the canine sniff was not a
"search” within the neaning of the Fourth Amendnent). The present
case therefore is analytically indistinguishable from Wren.

Even i f not unconstitutionally pretextual, Appellant Holl oman
mai ntains that the drug interdiction operation established by the
St. Petersburg Police Departnent constitutes an unlawful "roving
patrol." Proceeding w thout the benefit of Wren, the district
court analyzed the present case within the preexisting |egal
f ramewor k. The district court reasoned that the interdiction
operation possessed attributes of both a roving patrol and a
roadbl ock, but was not identical to either. United States v.
Hol | oman, 908 F. Supp. 917, 918 (M D. Fla.1995). Rather than force
the facts of the case into one nold or the other, the district
court enployed a hybrid anal ysis. ld. at 918-19. The district
court recognized that, had the present detention stemmed from a
roadbl ock, the pretextual nature of the interdiction operation
woul d not have offended the Fourth Amendnent. I1d. at 920 (citing
Merrett v. Mbore, 58 F.3d 1547, 1551 (11th GCir.1995) (hol ding that

"where the state has one |lawful purpose sufficient to justify a



roadbl ock, that the state also uses the roadblock to intercept
illegal drugs does not render the roadblock unconstitutional"),
cert. denied, --- US ----, 117 S.C. 58, 136 L.Ed.2d 21 (1996)).
The court then determned that neither the intrusiveness of the
stops nor the I evel of officer discretion associated with the stops
conducted by the interdiction operation warranted treating the
present case differently fromthe pretextual roadbl ock upheld in
Merrett. Holloman, 908 F. Supp. at 921-22.

On appeal, Holloman insists that the present case bears a
cl oser resenblance to an wunlawful roving patrol than to a
constitutionally perm ssibl e roadbl ock stop. Contrary to Appel | ant
Hol | oman' s position, the present case invol ves neither a roadbl ock
nor a roving patrol stop. Holloman's effort to force this case
Wi t hin t he r oadbl ock/ r ovi ng st op f ramewor k reflects a
m sunder st andi ng of Suprene Court precedent. The roadbl ock and
roving stop cases concern whether, consistent with the Fourth
Amendnent, the Government nmay tenporarily detain notorists in the
absence of probabl e cause or reasonabl e arti cul abl e suspi ci on. See
Waren, --- U S at ----, 116 S .. at 1773. The Suprene Court has
decided that properly inplenented roadblocks nmay wthstand
constitutional scrutiny, see, e.g., Mchigan Dep't of State Police
v. Sitz, 496 U S. 444, 455, 110 S. . 2481, 2488, 110 L.Ed.2d 412
(1990) (upholding constitutionality of a highway sobriety
checkpoi nt agai nst a Fourth Amendnent chall enge), but that roving
patrol stops generally wll not unless supported by at |east
reasonabl e, articul able suspicion, see, e.g., Delaware v. Prouse,

440 U. S. 648, 663, 99 S. C. 1391, 1401, 59 L.Ed.2d 660 (1979)



(concluding that the Fourth Amendnent prevented police officers
from conducting roving patrol stops of vehicles to check license
and registration information unless they possessed reasonabl e,
articul abl e suspi ci on).

The present case, however, does not involve the seizure of an
autonobile in the absence of probable cause. The St. Petersburg
Pol ice Departnment narcotics interdiction team detained Appell ant
Hol | oman only after acquiring probabl e cause to believe that he had
violated Florida's traffic regulations. The Suprene Court has
never intimated that the Fourth Amendnment prohibits autonobile
st ops when officers have probabl e cause to believe that a viol ation
of traffic regulations has occurred. To the contrary, the Suprene
Court has held that autonobile seizures based upon probabl e cause
al nost invariably will survive the "reasonabl eness" determ nation
inherent in the Fourth Anmendnent. Waren, --- U. S at ----, 116
S.C. at 1772 ("As a general matter, the decision to stop an
autonobil e is reasonabl e where the police have probable cause to
believe that a traffic violation has occurred.”); id. at ----, ---
US at ----, 116 S.C. at 1776 (noting that with rare exceptions,
the balancing required by the Fourth Amendnent is not in doubt
where the search or seizure is based upon probable cause). The
probabl e cause requirenent mtigates the concern evident in roving
patrol cases regarding unbridled police discretion. Prouse, 440
U S. at 654, 659, 99 S. . at 1396, 1399 (recogni zing that observed
violations provide the "quantum of individualized suspicion”
necessary to ensure that police discretion is sufficiently

constrai ned). Mor eover, although even a patrol stop based upon



probabl e cause may generate "concern” or "fright," the exi stence of
probabl e cause to believe the |aw has been broken outweighs the
private interest in avoiding police contact. Wren, --- U S at --
--, 116 S.C. at 1776-77. Consequently, the tenporary seizure of
Appel l ant Holl oman's vehicle was not an unconstitutional roving
stop. The roving stops condemed by t he Suprene Court violated the
Fourth Anmendnent because they were not based upon a sufficient
degree of individualized suspicion. By contrast, the officers
effecting the seizure of Appellant Holl oman's vehicl e had probabl e
cause to believe he had violated Florida traffic regul ations.
Finally, Appellant Holloman contends that the detectives in
the instant case violated the Fourth Amendment by continuing to
detain him beyond the investigation for the observed traffic
violation. The undisputed facts of the present case refute the
suggestion that the detectives detained Holl oman any |onger than
necessary to process the traffic violation. The district court
noted that, although sone drivers may have been delayed briefly
while awaiting the arrival of a drug-sniffing dog, Appellant
Hol | oman was not del ayed at all because the canine unit was al ready
on the scene by the tinme he denied consent to search his vehicle.
A different case mght be presented if Holloman were one of the
individuals forced to wait for the arrival of a canine unit, see
United States v. Mesa, 62 F.3d 159, 162 (6th Cr.1995) ("Once the
purposes of the initial traffic stop were conpleted, there is no
doubt that the officer could not further detain the vehicle or its
occupants unl ess sonething that occurred during the traffic stop

generated the necessary reasonable suspicion to justify a further



detention."), but that case is not before us.
[ 11. CONCLUSI ON
I n accordance with the foregoing, we affirmthe district court
order denying Appellant Holloman's notion to suppress.

AFFI RVED.



