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Kovachevi ch, Chief Judge.

Before COX, Circuit Judge, KRAVITCH Senior GCrcuit Judge, and
STAGG, Senior District Judge.

STAGG Senior District Judge:

Plaintiffs/appellants are nine non-striking pilots for United
Airlines ("United"). Plaintiffs brought suit against United
Airlines and the Airline Pilots Association ("ALPA") and the ALPA
Mast er Executive Council ("MEC')' based on post-strike harassment
of the non-striking pilots. The district court granted summary
judgnment in favor of United and ALPA, ruling that plaintiffs' civil
Racketeer Influenced and Corrupt Organizations Act ("RICO'), 18
U S C 8§ 1961, et seq., clains were not filed within the requisite
statute of imtations and that all of plaintiffs' state-lawclains

were preenpted by the Railway Labor Act ("RLA"), 45 U.S.C. § 151 et

"Honor abl e Tom Stagg, Senior U.S. District Judge for the
Western District of Louisiana, sitting by designation.

'Def endants ALPA and MEC are referred to collectively as
"ALPA." The MEC is the ALPA body that represents United pilots.



seq.

The plaintiffs appeal the grant of summary judgnment on all of
their federal and state-law clainms against United and ALPA. The
plaintiffs' RICOclains were not filed within the four-year statute
of limtations provided for civil RICO actions and the plaintiffs'
state-law clains are preenpted by the RLA

We affirm

| . FACTS AND PROCEDURAL HI STORY

Prior to 1985, the pilots of United operated under a
col | ective bargai ni ng agreenent negoti at ed bet ween Uni t ed and ALPA.
On May 17, 1985, ALPA declared a strike against United that |asted
twenty-nine days. In anticipation of this strike, United recruited
"fleet qualified" pilots, i.e., pilots already experienced and
qualified to operate the aircraft then in United' s fleet. These
pilots were hired as permanent enpl oyees to replace the striking
pilots. United ultimately hired 539 replacenent pilots, including
eight of the nine plaintiffs in this case. Plaintiff, Joseph
Sal onone, was already a pilot for United when the stri ke began, and
he continued to work for United during and after the strike. Each
fleet qualified pilot received a letter confirmng that the pilot
was being hired as a permanent repl acenent for striking pilots and
that the job offer would remain valid even if a settlenment were
reached between United and ALPA The enpl oynent letters also
represented that due to the fleet qualified pilots' commtnent
during the strike, the pilots would have the full support of
managenent in any difficulties they encountered during their

enpl oynent .



The strike was settled on June 15, 1985, at which tinme ALPA
and United forned a new col | ective bargai ning agreenment (the "1985
Agreenent ") whi ch governed t he enpl oynent of all pilots enpl oyed by
United, including the plaintiffs. As part of the settlenment, ALPA
and United executed a "Back-to-Wrk" agreenment, setting forth the
ternms under which striking pilots would returnto their jobs. This
agreenent contained a "no-reprisal” clause which provided in
pertinent part:

The Associ ation and t he Conpany agree that neither will engage
in or condone any activities which mght constitute reprisals

or recrimnations as a result of the ALPA strike.... ALPA
agrees not to level fines or take action agai nst non-striking
pi |l ots.

On April 3, 1987, United and ALPA executed a "Letter of
Agreenent, " wherein United agreed to retain the replacenent fl eet
qualified pilots on the condition that they be placed bel ow the
returning fleet qualified pilots on the United-ALPA seniority |list.
ALPA agreed not to challenge that placenent. This agreenent also
contained "no-reprisal” clauses in which ALPA agreed to take
"extensive active neasures to elimnate the residual tension
bet ween those pilots who struck and those who worked during the
strike. " United further agreed "to take extensive neasures to
restore a positive working relationship with all pilots.™

The plaintiffs allege that harassnment conmenced with the
strike in May of 1985. Plaintiffs allege that they underwent
continuous, illegal harassnent fromALPA pilots for working during
the strike and that the harassment continues to this date. The
harassnment alleged includes, inter alia, physical threats,

vandalism assault and battery, the theft and destruction of



personal property, ostracism by ALPA pilots at work and during
flights, hate mail, verbal insults, and ridicule.

Plaintiffs contend that United and ALPA have breached the
no-reprisal clauses of the aforenentioned agreenments by condoni ng
t he harassnment against the fleet qualified pilots. They claimthat
United has failed to enforce the agreenents agai nst ALPA and that
ALPA has condoned and actual ly encouraged the harassnent. United
initially attenpted to protect the plaintiffs through various
protective neasures and by making strong statenents against the
harassnment. It is alleged, however, that wthin a fewyears of the
strike, United determned that, in an effort to further |[abor
harnmony, it was nore beneficial for it to please ALPA than for it
to protect the plaintiffs.

On March 23, 1994, the plaintiffs filed their first anended
conplaint, alleging five clains for relief based on the post-strike
harassment.?® United and ALPA filed separate notions for sumary
j udgnent . On March 27, 1996, the district court granted the
summary judgnent notions of both United and ALPA, dism ssing the
RI CO cl ai mand hol ding that all of the plaintiffs' state-|aw clains
were preenpted by the RLA

Additionally, this court notes that the Tenth Crcuit has

al ready decided a case very simlar in many respects to the case

*The five claims alleged in the first amended conplaint are
(1) violation of RICO, (2) tortious interference wth a
contract; (3) tortious interference with a business
relationship; (4) breach of contract; and (5) fraudul ent
m srepresentation. Oiginally, the plaintiffs alleged a
violation of the duty of fair representation under the RLA. This
cl ai mwas dropped, and the RICO claiminserted, in the first
amended conpl ai nt.



sub judice. InFry v. Airline Pilots Association International and
United Airlines, Inc., 88 F.3d 831 (10th G r.1996), the court
addressed the issue of RLA preenption of many of the state-law
clainms that are raised in the current controversy before this
court. The background and basic facts of Fry are virtually
identical to those in the present case. Although the plaintiffs in
Fry are different fromthe plaintiffs in this case, both sets of
plaintiffs were part of the sane group of fleet qualified pilots
enpl oyed by United during the strike and all egedly harassed during
and after the strike.
1. STANDARD OF REVI EW

This court reviews the grant of sunmary judgnent de novo and
nmust determ ne whether there is a genuine issue of material fact
and whether the noving party is entitled to judgenent as a matter
of law. Batey v. Stone, 24 F.3d 1330, 1333 (11th G r.1994).

[11. DI SCUSSI ON
A Plaintiffs' R CO O ains
1. The Proper Accrual Period O CGvil R CO d ains
Cvil RICO actions are subject to a four-year statute of

limtations. Bi vens Gardens O fice Bldg., Inc. v. Barnett Bank,
906 F.2d 1546, 1550 (11th Cr.1990), cert. denied, 500 U S. 910,
111 S.C. 1695, 114 L.Ed.2d 89 (1991), citing Agency Hol di ng Corp.
v. Malley-Duff & Assoc., 483 U. S. 143, 107 S.C. 2759, 97 L.Ed.2d
121 (1987). The Suprenme Court in Agency Hol di ng, however,
expressly left open the question of when a civil RICO cause of
action begins to accrue. Bi vens, 906 F.2d at 1550. |In Bivens,

this court was call ed upon "to decide the appropriate accrual rule



to apply when the conplaint alleges that, as the result of a
conspiracy to violate RI CO and substantive violations of RICO the
plaintiffs suffered several independent harns at the hands of the
def endants over a period of eight years.” Id. at 1550. Adopting
the rule of "separate accrual,” this court joined the Third Crcuit
i n Keystone I nsurance Co. v. Houghton, 863 F.2d 1125 (3d Cir. 1988),
in holding that when "a plaintiff [is] injured by one or nore
predi cate acts, a civil RICO cause of action for damages w || not
accrue until the plaintiff knows, or should have known, of his

injury and that the injury is part of a pattern of racketeering

activity." Id. at 1554.
The plaintiffs in Bivens alleged three injuries: (1) the
wrongful takeover of Bivens Center, Inc.; (2) the m smanagenent

and diversion of corporate assets; and (3) the wongful sale of
t he Bivens Gardens Hotel for less than its fair market value. 1d.
at 1551. They alleged that these injuries were "continuing" and
"independent” so as to extend the accrual period for each R CO
claim Id. at 1552. W held that the injuries were "separate and
i ndependent” fromthe injuries flowing fromthe wongful takeover
of the hotel. 1Id. at 1556. Thus, under the accrual rul e announced
by this court in Bivens, a new R CO claimwould begin to accrue
when the plaintiffs knew, or should have known, about a new and
i ndependent injury and that the new and i ndependent injury was the
result of a pattern of racketeering activity. See id.

In determining that these injuries were "separate and
i ndependent” injuries, the Bivens court cited with approval the

| anguage of the Second Circuit in Bankers Trust Co. v. Rhoades, 859



F.2d 1096, 1103 (2d G r.1988), cert. denied, 490 U S. 1007, 109
S.C. 1642, 104 L.Ed.2d 158 (1989), that "new and independent™
injuries would begin a new accrual period for the plaintiff's R CO
clainms. 1d. at 1552. Applying the rules set forth in Bivens to
the present case, we find that the district court was correct in
dismssing plaintiffs' RICO clains due to the running of the
statute of limtations.

For purposes of this analysis, the court wll assume that
plaintiffs' RICO clainms, first pleaded in their anended conpl ai nt
in March 23, 1994, were nmade retroactive to the date of their
original petition, July 24, 1992. The district court found that
the plaintiffs knew, or should have known, of their injury and that
it resulted froma pattern of racketeering activity by 1987, at the
latest. 1In 1986, plaintiff Arnold D. Pilkington and other pilots
formed an association known as the Fleet Qualified Pilots
Associ ation ("FQPA"). Apparently, this organization was forned to
address and conbat the continuing harassnment that non-striking
United pilots faced fromALPA nenbers. In July of 1987, Pilkington
and another pilot miiled letters to the fleet qualified pilots
asking for support of the FQPA. According to the district court,
these letters indicated that by July of 1987, the pilots (1)
believed that their nmental distress and intol erable work situation
wer e caused by the all eged pattern of harassnment by striking pilots
t hat had begun two years before; (2) believed ALPA and United were
responsi bl e for the harassnent; and (3) had consulted counsel with
respect to injuries suffered as a result of the harassnent. These

letters, contained in the record, clearly establish that by the



period of July 1987 to Decenber 1987, the fleet qualified pilots,
including the plaintiffs, had know edge of their injuries and knew
that the injuries were caused by a pattern of harassnent that had
begun as early as May of 1985. Thus, the plaintiffs' RI CO clains
nmust have been filed by Decenber 1991, at the latest, to avoid the
termnal effect of the statute of limtations. Plaintiffs, who
filed their RRCO clainms on July 24, 1992, did not file their R CO
clainms tinely.

O her facts in the record indicate that plaintiffs had
know edge of their injuries and that the injuries resulted fromthe
pattern of harassment nore than four years prior to July 1992. In
the original and anmended conplaints, plaintiffs allege that the
harassnment began and becane pervasive by the tinme the strike was
ending in late June of 1985. The allegations in the conplaint make
it clear that the plaintiffs knew soon thereafter that the
harassnment woul d continue, that it was part of a pattern, that it
was affecting their job performance, and that it was causi ng nental
and enotional suffering. The plaintiffs allege that this ongoing
pattern of harassnent began in 1985. Thus, soon thereafter the
plaintiffs either knew, or should have known, that they were
suffering injuries and that the injuries were the result of a
pattern of harassnment. Thus, at the latest, the plaintiffs should
have known of their injuries by July of 1987. At the earliest,
plaintiff's should have known of their injuries as July of 1986,
one year after the continuous harassment began. Plaintiffs did not

file suit until six years after July 1986 and five years after July



of 1987.°

Plaintiffs contend, however, that they did not know, or could
not have known, that they had been injured in their business or
property until 1990 when plaintiff Leonard G eschen ("G eschen")
el ected to take an unpai d personal |eave of absence from which he
never returned. It is alleged that G eschen left his enpl oynent
with United due to the toll that the harassment had taken on his
job performance as well as his nental and enotional well being.
The danages alleged by G eschen, however, are not nentioned in
either conplaint filed by the plaintiffs. This issue is raised
before this court in the briefs filed by the plaintiffs and the
suppl enental brief filed by G eschen. In his brief, G eschen
al l eges that severe depression and nental and enotional problens
caused his | eave of absence from United in 1990.

To the extent that G eschen, or any other plaintiff, seeks to
recover under RICO for personal injury, or pecuniary |osses
resulting frompersonal injury, this claimis not cogni zabl e under
RICO. See G ogan v. Platt, 835 F.2d 844 (11th Gr.), cert. deni ed,
488 U.S. 981, 109 S.Ct. 531, 102 L.Ed.2d 562 (1988) (Kravitch, J.).
In Gogan we stated: "[i]n our view, the ordinary neaning of the
phrase "injured in his business or property' excludes persona
injuries, including the pecuniary |losses therefrom" 1|d. at 847.

Thus, to the extent that the plaintiffs claimthat the enotional

O interest to the court is the fact that on Qctober 13,
1989, seven of the nine plaintiffs in this action filed suit in
the Northern District of Illinois (Pilkington v. Air Line Pilots
Assoc., International, No. 89 C 7754 (N.D.I11.1989)) agai nst ALPA
and United alleging, inter alia, that they had undergone a four
year canpai gn of harassnment. The suit was voluntarily dism ssed
by the plaintiffs soon after its filing.



and nental distress suffered by the harassnent caused them an
"injur[y] in [their] business or property,” this claim is
unavailing. The plaintiffs' reliance on this type of injury to
avoid the statute of limtations is also msplaced. An injury not
cogni zabl e under RICOw Il not suffice as an injury sufficient to
begin the act's accrual period.

Moreover, G eschen knew, or should have known, of his
i njury—njury cogni zabl e under RI CO such as injury in his business
or property, other than personal injury—many years prior to 1990.
The first amended conplaint alleges that G eschen was first
harassed on August 20, 1985. He was then harassed in July of 1986,
and again in August of 1987. Essentially, G eschen was undergoing
t he sanme pattern of harassnent alleged by all plaintiffs that began
soon after the strike ended in 1985. Therefore, G eschen knew or
shoul d have known of his injury and that the injury was the result
of a pattern of racketeering activity as early as July 1986 or as
| ate as August 1987. Suit was filed in July of 1992, nore than
four years after either of these dates.
2. Separate Accrual Rule

Plaintiffs claimthat under the separate accrual rul e adopted
in Bivens, each tine the plaintiffs suffered injury from the
harassnment a new RI CO cause of action accrued. The harassnent
suffered by the plaintiffs allegedly continued well after this suit
was filed in 1992. Thus, plaintiffs contend that new Rl CO causes
of action were accruing even after this suit was filed. Plaintiffs
argue that each act of harassnment accounts for a new and

i ndependent injury as contenpl ated by Bivens.



In Bivens, we analyzed the Second Circuit's use of the terns
"new and independent” in Bankers Trust. W held that the
m smanagenent and wongful diversion of corporate assets between
1975 and 1981, and the wongful sale of the partnership' s mjor
asset, the Bivens Gardens Hotel, in 1981, were "new and
i ndependent™ injuries because they were not injuries that naturally
flowed from the wongful takeover of the corporation, Bivens
Center, Inc., in 1975. See Bivens, 906 F.2d at 1551. The "new and
i ndependent” injuries involved i ndependent breaches of duties owed
by the defendants as corporate directors and officers. Id.

Li kew se, other G rcuits have used the "new and i ndependent™
| anguage when analyzing their separate accrual rules. These
Circuits help shed light on how this termis interpreted. The
Ninth Grcuit has provided three rulings for guidance. In In re
Mul tidistrict Vehicle Air Pollution, 591 F.2d 68 (9th Gr.), cert.
deni ed, 444 U.S. 900, 100 S.C. 210, 62 L.Ed.2d 136 (1979), the
plaintiff accused car manufacturers of violating the Cd ayton Act
because they all agreed not to purchase the plaintiff's engine
em ssion control devices. By 1964, all manufacturers had refused
to buy the plaintiff's device. The plaintiff clained it suffered
a new i njury because another conpany refused to use its device in

1965. The court held that the plaintiff had been injured in 1964

when t he car manufacturers' "irrevocabl e, i mmutabl e, pernmanent, and
final" decision was made. 1d. at 72. A subsequent refusal did not
Ccreate a new injury. Id.

In Pace |Industries, Inc. v. Three Phoenix Co., 813 F.2d 234

(9th Cir.1987), the court held that "two el enents characterize an



overt act which will restart the statute of limtations: 1) It
must be a new and independent act that is not nerely a
reaffirmation of a previous act; and 2) It nust inflict new and
accurmulating injury on the plaintiff.” Id. at 238 (enphasis
added) .

In Gimett v. Brown, 75 F.3d 506 (9th Cir.1996), the forner
wife and trustee of her ex-husband' s bankruptcy estate, Joanne
Siragusa, brought suit under RICO to recover from an attorney,
Patricia Browmn. Brown allegedly masterm nded a fraudul ent schene
to conceal the ex-husband's interest in his medical practice for
pur poses of defeating the former wife's community property interest
in the practice. The court found that Siragusa's primary injury
was the | oss of her interest in her ex-husband' s nedical practice.
Such injury was perfected upon the filing of the bankruptcy
petition by her ex-husband. See id. at 513-14. Siragusa all eged
four post-filing injuries that she argued were new. (1) mail fraud
by submtting false documents to the Bankruptcy Court; (2)
obstruction of justice by concealing docunents and testifying
falsely in the proceeding; (3) defrauding a doctor of the
practice; and (4) defrauding the practice's junior owners by not
di sclosing the practice's full liability to Siragusa. Id. at 514.
The court found none of these injuries to be new and i ndependent.
See id. The injuries were all part of the same bankruptcy schene
and all lead to the loss of Siragusa's interest in the practice;
neither the acts nor the injuries were new. See id.

In Bingham v. Zolt, 66 F.3d 553, 560 (2d G r.1995), cert.
denied, --- US ----, 116 S.Ct. 1418, 134 L. Ed.2d 543 (1996), the



court held that additional financial |osses that resulted froma
conpany's decision to use defective equi pment were not i ndependent
of the original actionable injury of receiving defective generators
in derogation of its contract and warranty rights. A nere
recharacterization or continuation of danmages into a |ater period
will not serve to extend the statute of |limtations for a R CO
action. G essner v. Kenny, 952 F.2d 702, 708 (3d Gr.1991).

Li kewi se, the E ghth and the Tenth Crcuits use the "new and
i ndependent” |anguage in their analysis of the separate accrua

rul e. See Association of Commonwealth C aimants v. Myylan, 71 F. 3d
1398 (8th Cir.1995); Bath v. Bushkin, 913 F.2d 817 (10th
Gir.1990).

In the case sub judice, the district court ruled that the
injuries suffered by the plaintiffs were not new and i ndependent
injuries, but rat her, a single, continuous course  of
injury—specifically, ongoing enotional and physical distress
designed to force the plaintiffs to either |eave their enploynent
or to lower job performance. W agree. The injury suffered by the
plaintiffs has been a continuation of the initial injury that
resulted from the harassnent. Wth each act of harassnment the
adverse inpact on the plaintiffs' job performance may accunul at e,
however, the injury is not new and independent. The injury
all egedly suffered by the plaintiffs after July of 1988 was not
unfam liar, strange, or different. It was the sanme injury that has
been accumnul ati ng since 1986. Stated another way, the injuries
allegedly suffered after suit was filed in 1992 are nerely

recharacterizations and continuations of +the sane injuries



previously all eged to have been suffered since 1986. See d essner,
952 F.2d at 708.
3. Last Predicate Act Rule

Plaintiffs also contend that the statute of limtations has
not run because under the "last predicate act” rule as applied in
Keystone, they are entitled to recover for damages incurred after
1992, as long as the | ast predicate act commtted by the defendants
occurred within four years of the tinme the plaintiffs filed suit.
In Bivens, we expressly rejected the application of the |ast
predi cate act rule under these circunstances. As we explained in
Bi vens, in Keystone, the plaintiff relied in part on predicate acts
that caused harmto others in order to establish the pattern of
racketeering activity. In Bivens, and in the present case, the
plaintiffs allege acts that caused harm to them W find it
appropriate to analyze when the plaintiffs knew or should have
known that their injuries were the result of a pattern of
racketeering when determning the date their civil Rl CO cause of
action accrued. See Bivens, 906 F.2d at 1554. Thus, the [ ast
predicate act rule provides the plaintiffs no relief from the
statute of Iimtations in this case.
B. Railway Labor Act Preenption

The district court held that all of the plaintiffs' state-|aw
clainms were preenpted by the Railway Labor Act ("RLA"), 45 U S.C
§ 151 et seq., because resolution of the clains necessarily relied
upon interpretation of the <collective bargaining agreenents
("CBAs") between United and ALPA. W agree.

Most of the provisions of the RLA apply to I abor relations in



the airline industry. Pyles v. United Air Lines, Inc., 79 F. 3d
1046, 1049 (11th Cr.1996). The RLA has established a framework
for the resolution of disputes between air carriers and their
enpl oyees that "grow ] out of grievances, or out of the
interpretation or application of agreenents concerning rates of
pay, rules, or working conditions.” 1d., citing 45 U S.C. § 184.
The distinguishing feature of such a dispute, ternmed a "mnor
di spute,” is that "the dispute may be conclusively resolved by
interpreting the existing [col |l ective bargaining] agreenent." I|d.
(citations omtted). Congress intended that these "m nor disputes”
be resol ved t hrough t he grievance procedures of the RLA rather than
in federal court. 1d. at 1050. "Therefore, it has |ong been the
rul e that when the resolution of a state-lawclaim... requires an
interpretation of the CBA, the claim is preenpted and nust be
submtted to arbitration before a systemboard of adjustnent." |Id.
The Suprene Court has adopted the preenption standard applied
in cases under the Labor Mnagenent Relations Act ("LMRA").
Hawai ian Airlines, Inc. v. Norris, 512 U S. 246, 263, 114 S. C
2239, 2249, 129 L.Ed.2d 203 (1994); see Lingle v. Norge Dv. of
Magi ¢ Chef, Inc., 486 U S. 399, 108 S. C. 1877, 100 L.Ed.2d 410
(1988). The LMRA standard narrows the otherw se broad preenptive
scope of the RLA by precluding preenption of state-|aw cl ains that
enforce rights independent of the CBA Pyles, 79 F.3d at 1050,
citing Hawaiian Airlines, 512 U S. at 256-62, 114 S.C. at 2246-48.
The fact that reference to a CBA may be required, particularly
where factual issues are involved, is insufficient of itself to

preenpt an i ndependent state-lawclainm only where interpretation



of a CBAis required will the claimbe preenpted. Pyles, 79 F.3d
at 1050 (citations omtted).

In Pyles, we found that the breach of contract cl ai m+nvol vi ng
the breach of a letter of agreenent simlar to the one entered into
here between United and ALPA—between United and ALPA in that case
was preenpted by the RLA See id. at 1050. W found that the
letter agreenment was "by its terns, a nodification of the CBA
between United and its enpl oyees.™ Id. Thus, to interpret the
letter was to interpret a portion of the CBA. See id. Because the
CBA was "the only potential source of any rights [the plaintiff]
may have to enploynent with United, one nust interpret the CBAto
determ ne what those rights are.” 1d.

Li kewi se, in Lingle v. Norge Div. of Magic Chef, 486 U S. 399,
407, 108 S. Ct. 1877, 1881, 100 L. Ed.2d 410 (1988), the Court stated
"if the resolution of a state-|aw cl ai mdepends upon the neani ng of
a collective bargaining agreenent, the application of state |aw
(which mght lead to inconsistent results since there could be as
many state-law principles as there are States) is pre-enpted and
federal |abor-law principles—necessarily uniform throughout the
Nat i on—ust be enployed to resolve the dispute.” In Farner v.
United Brotherhood of C. & J. of America, Local 25, 430 U S. 290,
300, 97 S.Ct. 1056, 1063, 51 L.Ed.2d 338 (1977), the Court
established a balancing test, requiring the courts to make "a
bal anced i nquiry into such factors as the nature of the federal and
state interests in regulation and the potential for interference
with federal regulation.”™ |In Farnmer, the Court held that federal

| abor law did not preenpt a union nenber's suit against the union



for intentional infliction of enotional distress. Such a claim
however, is not present in the case sub judice.
1. Cains Against United

Plaintiffs' clainms against United are for breach of contract
and fraudul ent m srepresentation. Plaintiffs all ege that by way of
the letters of enploynent sent to themfromuUnited, United prom sed
to protect the plaintiffs fromthe harassnent they received after
the strike in 1985. Additionally, plaintiffs attach to their
original conplaint the "Back-to-Wrk" agreenent and "Letter of
Agreenent"” between United and ALPA as evidence of United' s prom se
to protect its enpl oyees.

In plaintiffs' original conplaint at paragraph 50, they all ege
that the ALPA owes the plaintiffs, who are all part of the
bargaining unit at United, a duty of fair representation.*® Thus,
the plaintiffs, in effect, allege that they are, or were, nenbers
of ALPA. Further evidence of the plaintiffs' wunion nmenbership
includes the fact that the plaintiffs are all United pilots and
that ALPAis the bargaining unit for all pilots enployed by United.
Resol uti on of whether United breached a prom se nade to plaintiffs
and the ALPAto protect the plaintiffs fromharassnent necessarily
depends on the interpretation of the CBAs for the follow ng
reasons.

United's duty to confront the post-strike harassnent on the

plaintiffs’ behalf conmes from the I|anguage of both the

I'n the plaintiffs' original conmplaint, they stated a claim
for violation of a duty of fair representati on under the RLA
Subsequently, plaintiffs dropped this claimin their anended
conplaint filed on March 23, 1994.



"Back-to-Wrk" agreenent and "Letter of Agreenent” which are both
part of the CBA The "Back-to-Wrk" agreenent was collectively
bar gai ned between ALPA and United. The agreenent al so states that
it is subject to the 1985 coll ective bargaining agreenent already
in place at the tine the "Back-to-Wrk" agreenent was conpl et ed.
The "Letter of Agreement” was al so collectively bargained and in
its first paragraph nmakes reference to the fact that it is entered
into in accordance with the provisions of the RLA. See Pyles, 79
F.3d at 1050 (where the identical |anguage contained in aletter of
agreenent was one of the factors used by the court in determning
that a claim for breach of contract was preenpted by the RLA)
Thus, these agreenents are part of the CBA, and any cl ai ns agai nst
United for breaches of the duties or representations contained
therein necessarily require interpretation of the CBAs and are,
therefore, preenpted by the RLA

Mor eover, the ability of United to confront and di scipline the
harassnment by ALPA nenbers, or install preventative neasures
agai nst the harassnent, depends on the authority granted to United
t hrough the CBAs. United's ability to affect the enploynent
situation of ALPA nenbers i s governed exclusively through t he CBAs.
Thus, any al | eged breach of contract or f raudul ent
m srepresentati on cl ai mmade agai nst United i s preenpted by the RLA
on the basis that resolution of such clainms requires the
interpretation of the CBA of 1985, the "Back-to-Wrk" agreenent and
the "Letter of Agreenent” entered into by United and ALPA on behal f
of United enpl oyees.
2. Clains Against ALPA



Plaintiffs' clains agai nst ALPAinclude tortious interference
with a contract and tortious interference with a business
relationship. To prevail on a claimof tortious interference with
a business relationship under Florida law, a plaintiff nust
establish four elenents: (1) the existence of a business
rel ati onshi p, not necessarily evidenced by an enf orceabl e contract;
(2) know edge of the relationship on the part of the defendant;
(3) an intentional and unjustified interference wth the
rel ati onship by the defendant; and (4) danage to the plaintiff as
a result of the breach of the relationship. T. Harris Young &
Assoc. v. Marquette Electronics, 931 F.2d 816, 825-26 (11th Cr.),
cert. denied, 502 U. S. 1013, 112 S.Ct. 658, 116 L. Ed.2d 749 (1991).
Tortious interference with a contract and tortious interference
with a business relationship are basically the sane cause of
action. Smth v. Ocean State Bank, 335 So.2d 641, 642 (Fla. 1st
Dist.Ct.App.1976). The only material difference appears to be that
in one there is a contract and in the other there is only a
busi ness rel ationship. 1d.

The plaintiffs contend that ALPA's actions in collectively
bargai ning with United and United' s i nterest in appeasi ng the uni on
caused United to forsake the plaintiffs by violating the agreenent
alleged to have been entered into between the plaintiffs and
United. The court also reads the anended conplaint to include an
allegation by the plaintiffs that the harassnment caused
interference with the relationship formed between the plaintiffs
and Unit ed.

Inits CBAs with United, ALPA agreed not to engage in, and in



fact to deter, the harassnent that allegedly caused the breach of
United' s contract with plaintiffs andinjured United' s relationship
with plaintiffs. The allegations nmade agai nst ALPA are al so very
tightly intertwwned with the alleged duty that United had to
protect the plaintiffs. Indeed, assessnment of ALPA s actions and
the duty of United to protect against these actions can only be
done by interpreting the CBAs. It may be found that some of the
conduct engaged in by the ALPA is allowed under the CBAs. This
wi || not be known, however, until the arbitration steps provided in
t he CBAs are undertaken.

Application of the Farmer factors also i npels RLA preenption.
First, we assess the federal interests involved in this case. The
present suit involves three parties, all of whom are governed in
their enploynment relationships by the aforenentioned CBAs.
Additionally, this is a suit by union nenbers agai nst their union
and their enployer. Thus, the federal concerns regarding the
stability of labor relations and the uniformty of handling | abor
di sputes are strong. On the other hand, the state does have an
interest in protecting its citizens agai nst conduct that is found
to be "outrageous.” The Court in Farnmer found that the claim of
intentional infliction of enotional di stress—enconpassing a certain
type of outrageous conduct—avoi ded federal preenption. The claim
pursued in Farnmer, however, is not the nature of the clains pursued
in this case. Lastly, we nust consider to what extent avoiding
preenption will interfere with the federal regulatory schene
designed to control |abor relations. The determ native fact is

that the CBAs control the rel ationships and enpl oynent activities



of this enploynent triangle. Al parties—either by their
menbership in the ALPA, their status as enployees of United or as
the enpl oyer—are controlled by the CBAs regarding the issues of
| abor relations. Entertaining state-lawrenedies in federal court
under these circunstances woul d be to by-pass the CBAs agreed to by
all parties to this litigation.

Persuasive on this issue, and supportive of this court's
ruling, is Fry v. Airline Pilots Assoc., International, 88 F. 3d 831
(10th G r.1996). The suit brought by Fry and other plaintiffs,
also fleet qualified pilots, was simlar, if not identical in many
ways, to the case before this court. In Fry, the plaintiffs'
state-law clains against United were (1) intentional infliction of
enotional distress; (2) conspiracy to inflict enotional distress;
(3) breach of contract; and (4) false representation (this cause
of action voluntarily dism ssed). Id. at 834 n. 3 (enphasis
added). The cl aimagainst the ALPA wastortious interference with
a contract. 1d. (enphasis added). At issue inFry was whether the
RLA preenpted these state-law cl ains. The court noted that
"plaintiffs often [attenpt] to avoid federal jurisdiction under §
301 by framing their conplaints in terns of such diverse state | aw
t heori es as wongful discharge, intentional infliction of enotional
di stress, conspiracy, and misrepresentation.” ld. at 836
(citations omtted). The court held that "[a]fter careful review
of the record, we conclude that the district court properly
determ ned that plaintiffs' state |aw clains, based on the theory
that United reneged on its responsibility to protect the

plaintiffs, cannot be understood w thout reference to the various



CBAs." 1d. at 836. The court further stated "[i]n this case ..
the alleged outrageous conduct is inextricably bound up wth
agreenents and prom ses nade to protect, and then actions all egedly
forsaking, the plaintiffs." 1d. Wth respect to the claim for
tortious interference with a contract against ALPA, the court
determ ned "[w het her ALPA caused United to breach its contract to
protect the plaintiffs cannot be determ ned w thout exam ning and
conparing the prom sed protections afforded by United and the
all eged withdrawal of those protections as decided in subsequent
negoti ati ng sessions.” 1d. at 838-39. The court did not, however,
find the plaintiffs' enotional distress clains preenpted. See id.
at 841.

The decision by the Tenth Crcuit is not binding authority for
this court. It is, however, persuasive authority that provides
val uabl e insight. The background and basic facts of Fry are the
same as in this case. Fry covers the sanme strike by ALPA agai nst
United, the sanme CBAs, the sane post-strike harassnent, and the
same post-strike actions taken by United and ALPA The two
material differences between Fry and this case are that the
plaintiffs in Fry were different pilots than in this case and sone
of the clainms alleged in the Fry conplaint were different than
t hose al | eged here. However, all of the state-|aw causes of action
alleged in the case sub judice are covered in Fry. | ndeed, the
Tenth Circuit's ruling on RLA preenption under virtually the sane
set of facts as the present case is very instructive.

The plaintiffs argue that their clains should fall under the

Farmer exception to the preenption doctrine. Farnmer held that an



ot herwi se preenpted claimcould be prosecuted in state or federa
court if the conduct alleged was sufficiently outrageous. In
Farmer, the cause of action alleged was intentional infliction of
enotional distress. No such claimis alleged in the present case.
Al of plaintiffs' clainms in this case sound in contract or
guasi-contract. Merely because the plaintiffs allege outrageous
conduct as the nmeans by which their contracts were breached does
not bring this case under the Farnmer exception. Additionally, as
di scussed above, application of the Farnmer bal ancing test calls for
RLA preenption in this case.

Lastly, plaintiffs contend that Belknap, Inc. v. Hale, 463
U S 491, 103 S.C. 3172, 77 L.Ed.2d 798 (1983), applies in this
case to avoid federal preenption. In Belknap, the Court held that
non-uni on enpl oyees' breach of contract clains should not be
preenpted. 1d. at 500, 103 S.Ct. at 3178. The Court reached this
hol di ng because it determ ned that innocent third parties, that is,
enpl oyees of the enployer but not nenbers of the union and not
inplicated in any CBAs, should not be deprived of their nornal
state-law renedies. See id. "It is one thing to hold that the
federal law intended to | eave the enployer and the union free to
use their econom c weapons against one another, but it is quite
another to hold that either the enployer or the union is free to
injure innocent third parties without regard to the normal rul es of
| aw governing those relationships.” Id. Thus, Bel knap is
applicable in a situati on where a non-uni on enpl oyee does not have
at his disposal the protections of the union and the CBAs, but

rather has only his normal state-|aw renedi es agai nst the union or



hi s enpl oyer.

As nentioned above, the plaintiffs are or were ALPA nenbers,
as alleged in paragraph 50 of the original conplaint. They are
pilots for United, and ALPA is the sole bargaining unit for the
United pilots. Additionally, we agree with the district court in
its ruling that once the striking workers returned to work under
the newly negotiated CBA, the rights and duties of all parties
involved, including the plaintiffs as United enployees, were
governed by the newly fornmed CBAs. Therefore, Bel knap is
i napposite. Likewi se, the Tenth Crcuit in Fry reached the sane
hol di ng regarding the applicability of Bel knap. See Fry, 88 F.3d
at 838 & n. 9.

| V. CONCLUSI ON

The plaintiffs' civil R CO action was properly dism ssed by
the district court because the statute of limtations had run. The
district court properly found that all of the plaintiffs' state-|aw
claims were preenpted by the RLA because all of these clains
necessarily require interpretation of the CBAs between United and
ALPA. Therefore, we affirm the district court's granting of
summary judgnent in favor of United and ALPA

AFFI RVED.,



