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District of Georgia. (No. 1:94-CV-2224-FVH), Frank M Hul |, Judge.

Bef ore ANDERSON and CARNES, Circuit Judges, and CUDAHY', Seni or
Circuit Judge.

ANDERSQN, Circuit Judge:

The only issue before us in this appeal involves a challenge
to Ceorgia' s Monment of Quiet Reflectionin Schools Act ("the Act").
OC.GA 8 20-2-1050 (1996). Appellant Brian G|l espie Bown filed
this suit seeking a declaratory judgnent that the Act violates the
Est abl i shnent C ause of the First Amendnent and requesting that the
Act's enforcenment be enjoined. On a stipulated record, the
district court made findings of fact and conclusions of |aw and
entered final judgnment for the appellees, holding that the Act does
not violate the Establishnent Cause. W affirm

| . FACTS
A. The Act and its Legislative History
The Moment of Quiet Reflectionin Schools Act becane effective

on July 1, 1994. The Act anmended the forner version of § 20-2-

"Honor abl e Richard D. Cudahy, Senior U.S. Circuit Judge for
the Seventh Circuit, sitting by designation.



1050, which had allowed teachers to conduct a brief period of
"silent prayer or meditation" at the begi nning of each school day.
The 1994 Act, as codified, provides as follows:

20-2-1050. Brief period of quiet reflection authorized;
nature of period.

(a) In each public school classroom the teacher in
charge shall, at the opening of school upon every school day,
conduct a brief period of quiet reflection for not nore than
60 seconds with the participation of all the pupils therein
assenbl ed.

(b) The nmonment of quiet reflection authorized by
subsection (a) of this Code section is not intended to be and
shall not be conducted as a religious service or exercise but
shall be considered as an opportunity for a nonment of silent
reflection on the anticipated activities of the day.

(c) The provisions of subsections (a) and (b) of this
Code section shall not prevent student initiated voluntary
school prayers at schools or school related events which are
nonsectari an and nonprosel ytizing in nature.

OC.GA 8§ 20-2-1050 (1996). The Act's uncodified preanbl e states:

The General Assenbly finds that in today's hectic society, al
too few of our citizens are able to experience even a nonent
of quiet reflection before plunging headlong into the day's
activities. Qur young citizens are particularly affected by
this absence of an opportunity for a nonent of quiet
reflection. The Ceneral Assenbly finds that our young, and
society as a whole, would be well served if students were
af forded a noment of quiet reflection at the begi nning of each
day in the public schools.

Monent of Quiet Reflection in Schools Act, Act No. 770, 8 1, 1994
Ga. Laws 256, 256 (1994). The Act also contains an uncodified

severability provision which provides: "If any portion of this
bill is found to be unconstitutional, it shall be stricken and the
remaining portions of this bill shall remain in full force and
effect as if the stricken portion had not been enacted.” I1d., 8§ 4,

1994 Ga. Laws at 257.

Senator David Scott, the primary sponsor of the Act,



introduced the Act as Senate Bill 396 in January 1994. Senator
Scott represented an urban district in Atlanta, Georgia. He was
the Chairman of the Senate Education Conmttee, Chairman of the
Yout h, Agi ng and Human Ecol ogy Conmittee, and a nenber of the State
Vi ol ence Task Force Commttee to prevent violence in schools.
Senator Scott introduced Senate Bill 396 as a part of a package of
| egi sl ation ainmed at reducing violence anmpbng Georgia's youths. *
Senator Scott had observed that after several killings on school
canpuses, students canme together to have a nonent of silent
reflection. Noting that this nonent of silence seened to be
beneficial and calmng, Senator Scott believed that providing
students with an opportunity for silent introspection at the
begi nni ng of each school day would help to conbat viol ence anong
Georgia's students. As a result, he introduced Senate Bill 396 as
a part of his overall strategy for curbing juvenile violence.
After Senate Bill 396 passed in the Senate, the Georgi a House
of Representatives considered it and approved it wth two
amendnents: the Johnson anendnent and the Davis anendnent. The
Johnson anendnent extended the period of silence from 60 to 120
seconds. The Davis anmendnent contained the present Act's
subsection (c) and a subsection (d) stating that religious clubs
shall not be prevented fromneeting or recruiting nmenbers on school
property as long as other student groups are given equal access.

Senate Bill 396 then went to a conference conm ttee wi th House

'Senat or Scott's |egislative package included two ot her

bills. One bill required parents of students with chronic
di sciplinary problens to participate in school disciplinary
prograns. The other bill nmade the sale or transfer of firearns

to juveniles a felony. Neither of these two bills becane | aw.



and Senate nenbers. The Conference Committee del eted the Johnson
and Davis anmendnents and reported out the version of Senate Bil
396 originally approved by the Senate. The Senate adopted the
Conference Commttee report, but the House rejected it.

A second conference comm ttee was appoi nted. This conference
commttee proposed the version of the bill originally approved by
t he Senate, together with subsection (c) of the Davis anendnent and
a severability provision. Both the Senate and the House passed
this version of the bill, and it becane | aw

The CGeorgia Ceneral Assenbly does not officially record or
transcribe its proceedings, and it does not issue official
commttee reports. However, Bown submitted to the district court
a certified transcript of the House proceedings during which the
House debated and approved t he Johnson and Davi s anendnents. This
transcript reveals that sone House nenbers wanted to institute
school prayer and apparently believed that Senate Bill 396 would
acconplish this goal. A couple of House nmenbers opposed Senate
Bill 396 because they believed it instituted school prayer.
Several House nenbers spoke in favor of Senate Bill 396 and stated
that they did not believe the bill authorized school prayer or had
a religious purpose.

B. The Act's Inplenentation by the GmM nnett County School District

Prior to the beginning of the 1994-95 school year, Bown, who
was a South Gm nnett Hi gh School teacher, expressed reservations
regarding the i npl enentation of the Act. In aletter dated July 25,
1994, to OGmnnett County School Superintendent George Thonpson

Bown stated that he "resent[ed] the General Assenbly's intrusion on



t he operation of [his] classroont and requested gui dance regardi ng
the i npl ementation of the Act in his classroom Specifically, Bown
was concerned about the interpretation and enforcenent of
subsection (c) and its interaction with subsections (a) and (b).
Bown al so stated that he was uncertain what his responsibilities
woul d be if students engaged i n audi bl e prayer during the nonent of
qui et reflection. Bown concluded the |etter by stating that he was
concerned that he mght face legal liability for enforcing the Act
or for attenpting to determne what is and is not appropriate
prayer during the nonment of quiet reflection.
In a letter dated August 12, 1994, M. Steve Spell man,
Adm ni strative Assistant to the Gm nnett County School Board and
Superintendent, responded to Bown's letter by mailing Bown a copy
of an Adm nistrative Bulletin that Spell man had sent to all school
principals in July 1994. The Adm nistrative Bulletin instructed
t hat :
It is inportant that we recomend that teachers and
adm ni strators do not suggest or inply that students shoul d or
shoul d not use [the nonent of quiet reflection] for prayer.
| f a student asks, a teacher should advise a student that if
the student desires to have a quiet prayer, he or she may do
SoO. The statute specifically says "nonent of quiet
reflection.” This clearly precludes students using the nonent
of quiet reflection to pray audibly, singly or in unison. W
should not allow or tolerate any coercion or overbearing by
sone students to force others to pray. Nevert hel ess, we
should be tolerant of non-di srupti ve, non-sectari an,
non- prosel yti zi ng, student initiated prayer so long as it does
not occur during the nonent of quiet reflection; otherw se,
it will not be a noment of quiet reflection. This tine is not
intended to be and shall not be conducted as a religious
service or exercise, but considered as an opportunity for a
monment of silent reflection on the anticipated activities of
t he day.
Followng his receipt of Spellman's letter, Bown again

attenpted to raise his concerns regarding the Act in an August 16,



1994, faculty neeting and in a subsequent neeting with Principa
Del ores Hendri x. Partially in response to Bown's concerns,
Superi nt endent Thonpson and Princi pal Hendrix deci ded that Hendri x
shoul d announce t he nonent of quiet reflection at the begi nning of
each school day over the school intercomsystemin order to ensure
t hat the announcenent was handled in a uniformway every day.

At the beginning of the school day on August 22, 1994, the
first day of the 1994-95 school year, Principal Hendrix nade the
fol |l owi ng announcenent over South GM nnett Hi gh School's intercom
system "As we begin another day, let us take a few nonents to
reflect quietly on our day, our activities, and what we hope to
acconplish.” After Hendrix finished maki ng thi s announcenent, Bown
told his high school class, "You may do as you wish. That's your
option. But I'mgoing to continue with ny | esson.” Bown conti nued
teaching his lesson during the nonent of quiet reflection. Two
students placed Bibles on their desks, and one of these students
bowed her head. No students attenpted to pray audibly or to | ead
others in prayer during the nonent of quiet reflection or at any
ot her tinme during the school day.

Later that day, Bown nmet wth Superintendent Thonpson and
Princi pal Hendri x. Superi nt endent Thonpson instructed Bown to
conply with the noment of quiet reflection by remaining silent for
the specified sixty seconds and gave Bown overni ght to reconsider
his actions. The next day, Bown infornmed Hendrix that he did not
feel he could obey the Act and he left the school's canpus. Bown
was suspended from his job. The Board of Education subsequently

term nated his enpl oynent with the Gum nnett County School District.



[1. ANALYSI S

Bown argues that the Act viol ates the Establishnent C ause of
the First Anmendnent.? In analyzing this Establishnment d ause
chal l enge, we use the three part test articulated in Lenon v.
Kurtzman, 403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d 745 (1971). See
Lanb's Chapel v. Center Moriches Sch. Dist., 508 U S. 384, 395 n.
7, 113 S.Ct. 2141, 2148 n .7, 124 L.Ed.2d 352, 363 n. 7 (1993)
(noting that despite heavy criticismof the Lenon test, Lenon has
not been overruled). See also Jager v. Douglas County Sch. Dist.,
862 F.2d 824, 828-29 (11th Cr.), cert. denied, 490 U.S. 1090, 109
S.Ct. 2431, 104 L.Ed.2d 988 (1989) (discussing appropriateness of
using Lenon test). Under the Lenon test, "[f]irst, the statute
must have a secul ar | egislative purpose; second, its principal or
primary effect nust be one that neither advances nor inhibits
religion ...; finally, the statute nust not foster "an excessive
government entanglenent with religion." " Lenon, 403 U S. at 612-
13, 91 S.C. at 2111 (citations omtted). In order to withstand an
Est abl i shnent C ause challenge, a statute nust satisfy all three
prongs of the Lenon test. Stone v. Graham 449 U.S. 39, 40-41, 101
S.C. 192, 193, 66 L.Ed.2d 199 (1980) (per curiam
A. Secul ar Purpose

1. Determ nation of Purpose

The first prong of the Lenon test requires that the

*The Establishment C ause of the First Amendnent provides
that "Congress shall nake no | aw respecting an establishnent of
religion.... " US. Const. anend. |. The Establishnment C ause,
as incorporated by the Fourteenth Amendnent, applies to the
states. Everson v. Bd. of Educ. of Ewing, 330 U S. 1, 8, 67
S.Ct. 504, 508, 91 L.Ed. 711 (1947).



chal |l enged statute have a "clearly secular purpose.” Wllace v.
Jaffree, 472 U. S. 38, 56, 105 S. C. 2479, 2489, 86 L.Ed.2d 29
(1985). However, the statute's purpose need not be exclusively
secul ar. Lynch v. Donnelly, 465 U S. 668, 681 n. 6, 104 S. C
1355, 1363 n. 6, 79 L.Ed.2d 604 (1984). A statute violates the
Establi shnent Clause if it is "entirely notivated by a purpose to
advance religion.” Jaffree, 472 U S. at 56, 105 S.C. at 2489.
See al so Church of Scientology v. City of Clearwater, 2 F. 3d 1514,
1527 (11th G r.1993), cert. denied, 513 U. S. 807, 115 S.C. 54, 130
L.Ed.2d 13 (1994) (" "[N o legislative recitation of a supposed
secul ar purpose can blind us' to an enactnent's "pre-em nent
purpose.' " (quoting Stone v. Graham 449 U. S. 39, 41, 101 S. C.
192, 194, 66 L.Ed.2d 199 (1980) (per curianm))). In determning a
statute's purpose, the court should inquire into " "whether [the]
government's actual purpose is to endorse or disapprove of
religion.' " Jaffree, 472 U S. at 56, 105 S.Ct. at 2489 (quoting
Lynch, 465 U S at 690, 104 S. . at 1368 (O Connor, J.
concurring)). See also County of Allegheny v. ACLU, 492 U S. 573,
592, 109 S.Ct. 3086, 3100, 106 L.Ed.2d 472 (1989); Edwar ds v.
Aguil lard, 482 U.S. 578, 585, 107 S.Ct. 2573, 2578, 96 L.Ed.2d 510
(1987); Jager, 862 F.2d at 829. A court wusually should be
deferential to the state's articulation of a secul ar purpose, but
t he secul ar purpose nust be sincere and not a sham Edwards, 482
U S. at 586-87, 107 S.Ct. at 2579.

To ascertain a statute's purpose, it is, of course, necessary
to exam ne the | anguage of the statute on its face. Edwards, 482

U S at 594, 107 S.C. at 2583; Church of Scientology, 2 F.3d at



1527. It is also appropriate to consider the |egislative history
of the statute and the specific sequence of events leading up to
the adoption of the statute. Edwards, 482 U. S. at 594-95, 107
S.Ct. at 2583; Church of Scientology, 2 F.3d at 1527.
2. The Act's Purpose

The Act's preanble sets forth a clearly secul ar purpose for
the Act. The preanble indicates that the Georgia General Assenbly
felt that in "today's hectic society" there are few opportunities
to engage in what the General Assenbly felt would be beneficia
qui et reflection. The preanble explains that the purpose of the
Act is to provide students with an opportunity for a brief period
of quiet reflection before beginning the day's activities.

The secul ar purpose explained in the preanble is repeated
expressly in the |anguage of the statute itself. Subsection (a)
provides for a "brief period of quiet reflection."> O C GA § 20-
2-1050(a) (1996). Subsection (b) further reveals that the Act's
purpose is secular by explaining that the "nonment of quiet
reflection ... is not intended to be and shall not be conducted as
a religious service or exercise but shall be considered as an
opportunity for a nonent of silent reflection on the anticipated

activities of the day." OCGA 8§ 20-2-1050(b) (1996). Thus,

%Thi s Act amended the fornmer version of § 20-2-1050, which
provided for a nonment of "silent prayer or neditation." The
del etion of the words "prayer or neditation” and the substitution
of the words "period of quiet reflection” provides sonme support
for the idea that the Act's purpose is secular and is not to
establish a noment of prayer. Cf. Jaffree, 472 U S. at 58-60,
105 S. Ct. at 2490-91 (where Al abama already had a nonent of
silence statute, the fact that the new statute established a
period of silence "for neditation or voluntary prayer"” conveyed a
nmessage of endorsenent and pronotion of prayer).



subsection (b) expressly articulates a clear secular purpose and
al so expressly disclains a religious purpose. By stating that the
nonment of quiet reflection shall not be conducted as a religious
service or exercise, the statute indicates that Georgia is not
advocating the nmonment of quiet reflection as a tinme for religious
activity.® Subsection (b) even provides a secular topic on which
students may reflect: "the anticipated activities of the day."
I d.

Bown contends, however, that subsection (c) inpermssibly
infuses the Act with an inproper religious purpose. Bown argues
t hat subsection (c) aut hori zes vol untary, nonsect ari an,
nonprosel yti zing, student initiated prayer and thus shows that the
Act has a religious purpose. However, an exam nation of the
| anguage of subsection (c) and its legislative history reveal s that
t he nost reasonable interpretation of subsection (c) is that it
does not affirmatively authorize any activity at all, but rather
merely rebuts any possible negative pregnant inplied from the
prohibition of religious activity in subsection (b). The explicit
| anguage of subsection (c) nerely states that subsections (a) and
(b) do not prevent certain activity which the legislature

apparently believed was constitutional.®> This interpretation is

‘On the other hand, nothing in the statute prevents
i ndi vidual prayer or religious neditation during the nonent of
qui et reflection so long as such activity is silent.

°As discussed in the text below, the |awrakers apparently
feared that the express prohibition in (b)—+.e., that the nonent
of quiet reflection not be conducted in a religious manner—i ght
be m sconstrued by sone school officials as also preventing
constitutionally perm ssible religious activities at other school
events. The apparent intent of subsection (c) is to prevent any
such uni ntended readi ng of subsection (b).



clear fromthe plain | anguage of subsection (c):
The provi sions of subsections (a) and (b) of this Code section
shall not prevent student initiated voluntary school prayers
at school s or school rel ated events which are nonsectari an and
nonprosel ytizing in nature.
OC.GA 8 20-2-1050(c) (1996) (enphasis added). No affirmative
activity is authorized. Thus, subsection (c) nmerely clarifies that
subsections (a) and (b) shall not prevent other activity that is
constitutionally permissible under the First Amendnent.®
Several considerations |l ead us to reject Bown's argunent that
subsection (c) affirmatively authorizes religious activity at
school s and school -rel ated events. As noted above, the plain
| anguage of (c) indicates that it affirmatively authorizes nothing
and is nerely intended to guard agai nst uni ntended interpretations

of subsections (a) and (b). The overall structure of the Act

further supports this view. The preanble clearly explains that the

®Subsection (c)'s | anguage is distinguishable fromthat of
the M ssissippi statute at issue in Ingebretsen v. Jackson Pub.
Sch. Dist., 88 F.3d 274 (5th Cr.), cert. denied sub nom Moore
v. Ingebretsen, --- US ----, 117 S.C. 388, 136 L. Ed.2d 304
(1996). The M ssissippi statute provided that voluntary, student
initiated prayers that are nonsectarian and nonprosel yti zi ng
"shall be permtted" at school events. 1d. at 277. The
M ssi ssippi statute thus affirmatively authorized this type of
student prayer. In contrast, subsection (c) of the Act states
that nothing in subsections (a) and (b) "shall prevent" activity
the legislators believed to be constitutional. Subsection (c)
thus nmerely makes it clear that subsections (a) and (b) do not
prevent any activity that is protected by the First Amendnent.

We express no opinion in this case regardi ng whether a
statute which provides that voluntary, student initiated
prayers that are nonsectarian and nonproselytizing "shall be
permtted" at school events would violate the Establishnent
Cl ause. See Chandler v. Janes, No. 96-D- 169-N [--- F. Supp.
----1 (MD.Ala. Mar.12, 1997) (finding that Al abama statute
whi ch provides that voluntary, student initiated,
nonsect ari an, nonproselytizing prayers "shall be permtted"
at school is unconstitutional).



Act is focused on "a nonent of quiet reflection” for secular
purposes, not on the religious purpose suggested by Bown's
interpretation. The secular nonent of silence focus is al so borne
out by the title of the Act ("Minent of Quiet Reflection in
School s") and the caption for the Act as codified ("Brief period of
quiet reflection authorized; nature of period."). Finally, the
severability clause further supports our interpretation that
subsection (c) merely is intended to clarify subsections (a) and
(b) and does not infuse the Act with a religious purpose. The
severability clause provides that if any section of the Act is
found to be unconstitutional, the other sections of the Act wll
remain in effect. Because of this severability clause, if
subsection (c) were struck down, subsections (a) and (b) would
remain and the nmonment of quiet reflection would continue. The
severability clause thus indicates that the Georgia |egislators,
regardl ess of the validity of subsection (c), wanted to provide for
a nonment of quiet reflection for Georgia' s students and woul d be
satisfied to have subsections (a) and (b) enforced even in the
absence of subsection (c).

The Act's |l egislative history, although sonewhat conflicting,
is not inconsistent wth the express statutory |[|anguage
articulating a clear secular purpose and disclaimng a religious
purpose. The Act's primary sponsor, Senator Scott, stated that he
i ntroduced Senate Bill 396 as one way of addressing the probl ens of
vi ol ence which Georgia' s children face. He viewed the Act not as
providing for school prayer, but rather as providing for a nonment

for students to collect their thoughts, focus on the upcom ng day,



and begin to develop self-respect and discipline. In the House
debate, it is true that several representatives indicated a desire
toreinstitute school prayer, and at | east sone apparently believed
that the bill as anended in the House would do so. However ,
several |egislators who supported the bill in the House indicated
that they did not believe that the bill had anything to do with
prayer.

Bown argues that the House debate with respect to subsection
(c)” indicates a legislative purpose to restore prayer to the
school s. As noted above, several representatives apparently
bel i eved that the amendnent which ultimately survived as subsecti on
(c) was a step toward returning prayer to schools. However, as
al so noted above, other legislators thought otherwi se. There is
al so strong evidence indicating that subsection (c) was notivated
by a Fifth Grcuit decision which allowed voluntary,
student-initiated prayers at hi gh school graduations if the prayers
wer e nonsectarian and nonproselytizing. See Jones v. Cear Creek
| ndep. School Dist., 977 F.2d 963 (5th Cr.1992), cert. denied, 508
US 967, 113 S. . 2950, 124 L.Ed.2d 697 (1993). It is apparent
that the |l egislators supporting the addition of subsection (c) were
concerned that subsections (a) and (b) mght be construed to
prohibit activities (like those in Jones ) that the legislators
believed to be constitutionally perm ssible. |In other words, these

| egi sl ators viewed subsection (c) nerely as making it clear that

‘Subsection (c) was the only portion of the Davis Arendnent
whi ch survived the Conference Comm ttee and subsequent
| egi sl ative proceedings to becone part of the final version of
the statute.



subsections (a) and (b) do not prevent constitutionally permssible
activity.®

W are thus faced with legislative history that is nuch
different fromthat in Jaffree. InJaffree, the primary sponsor of
the Al abama statute and the CGovernor of Al abama both explicitly
conceded that the purpose of the Al abama statute was to return
prayer to the Al abama schools, and Al abama failed to present any
evi dence of a secul ar purpose. Jaffree, 472 U S. at 57 & n. 44,
105 S.C. at 2490 & n. 44. In contrast, in this case, the primary
sponsor of the Act indicated that the Act had a secul ar purpose.
It is true, as Bown argues, that sone |egislators expressed the
desire to return prayer to Georgia' s schools and supported the Act
for this reason. However, it is also true that other |egislators
felt that the Act did not involve school prayer. Furt hernore
there is no evidence as to what the many other |egislators who
voted in favor of the Act believed the purpose of the Act was or
why they voted for the Act. The plurality in Board of Education of
West side Conmunity Schools v. Mergens, 496 U S. 226, 110 S. C.
2356, 110 L.Ed.2d 191 (1990), provides hel pful guidance for a case
such as this one in which the legislative history is conflicting.
The Mergens plurality noted that "[e]ven if sone |egislators were

notivated by a conviction that religious speech in particular was

8The issue of whether the type of student initiated,
nonsect ari an, nonprosel ytizing, voluntary school prayer permtted
at high school graduations in Jones is constitutional is not
rai sed by the facts of this case. Thus, we need not address that
i ssue, nor whether there is tension between the Fifth Crcuit
decision in Jones and this circuit's decision in Jager v. Dougl as
County Sch. Dist., 862 F.2d 824 (11th Cr.), cert. denied, 490
U S. 1090, 109 S.Ct. 2431, 104 L.Ed.2d 988 (1989).



val uabl e and worthy of protection, that alone would not invalidate
the Act, because what is relevant is the | egislative purpose of the
statute, not the possibly religious notives of the |egislators who
enacted the law." Mergens, 496 U S. at 249, 110 S.C. at 2371
(plurality). Al though some Ceorgialegislators expressed religious
notives for voting for the Act, the fact remains that the | anguage
of the statute as enacted reveals a clearly secular |egislative
purpose: to provide students with a nonment of quiet reflection to
t hi nk about the upcom ng day.

An overall assessnent of the legislative history may well
support a clear secular purpose, as the district court found. W
need not so decide, however, because we readily conclude at the
very least that the legislative history cannot be construed to
override the express statutory |anguage articulating a clear
secul ar purpose and al so disclaimng a religious purpose.

For the foregoing reasons, we conclude that the Act has a
clearly secul ar purpose. Because the Act's clearly secul ar purpose
is sincere and not a sham® we conclude that the Act satisfies the
first prong of the Lenon test.

B. Primary Effect
Under the second prong of the Lenon test, a statute violates

the Establishnent Clause if its primary effect is to advance or

°This case is not like Edwards v. Aguillard, for exanple, in
whi ch the Loui siana Legislature's supposedly secul ar purpose for
enacting the Louisiana creationismstatute was found to be a
sham I n Edwards, the primary sponsor of the Louisiana statute
introduced the statute for a religious purpose and the statute's
supposedl y secul ar purpose of pronoting academ c freedom was
conpl etely underm ned by the statute's narrowi ng of the science
curriculum Edwards, 482 U. S. at 586-93, 107 S.Ct. at 2579-84.



inhibit religion. The effects prong of the Lenon test " "asks
whet her, irrespective of [the] governnent's actual purpose, the
practice under review in fact conveys a nessage of endorsenent or
di sapproval' " of religion. Jaffree, 472 U S. at 56 n. 42, 105
S.C. at 2489 n. 42 (quoting Lynch, 465 U.S. at 690, 104 S.Ct. at
1368 (O Connor, J., concurring)). See also Jager, 862 F.2d at 831
The facts presented in this case denonstrate that the Act, as
i npl emented by the Owm nnett County School District, does not have
the primary effect of either advancing or inhibiting religion. The
announcenent mnade over the school intercom by Principal Hendrix
i ndicated only that there would be a nonent of silence to reflect
on the day's activities. This announcenent in no way suggested
t hat students shoul d or should not pray silently during the nonent
of quiet reflection. The Adm nistrative Bulletin circulated to all
school principals instructed that teachers shoul d not suggest that
students use the noment of quiet reflection for prayer. The
Adm nistrative Bulletin advises that if students ask if they can
pray during the nonent of quiet reflection, the teacher should tel
the students that they may pray silently if they wish. There is no
indication in this case that any teacher encouraged prayer in
viol ati on of the guidelines stated in the Adm nistrative Bulletin.
There is no evidence in this case that any students were exhorted
to pray, favored for praying, or disfavored for not praying. Cf
Jaffree, 472 US. at 78, 105 S . C. at 2498 (O Connor, J.
concurring) (suggesting Establishnment C ause problens arise if
t eachers exhort students to pray or favor students who pray). The

record in this case indicates only that two of Bown's students



pl aced Bi bl es on their desks during the nonent of quiet reflection,
and one of these students bowed her head.

Bown cont ends, however, that the Act, by nmandati ng a nonent of
silence, both advances and inhibits religion by favoring silent
prayer and di scouragi ng other forns of prayer. W are unpersuaded
by this argunent. It is true that students may not engage in
audi bl e prayer under the terns of the Act because audi bl e prayer
necessarily woul d not be silent. However, this concl usion does not
cause the Act to run afoul of the second prong of the Lenon test.
The Act mandates a nonment of quiet reflection, not a nonent of
silent prayer. Students with religious beliefs which require
non-silent prayer need not engage in silent prayer during the
nonent of quiet reflection. These students may sit silently,
reflecting on whatever topic they choose, w thout conprom sing
their religious beliefs or being forced to listen to other
students' prayers. See Jaffree, 472 U.S. at 72, 105 S.Ct. at 2498
(O Connor, J., concurring). Simlarly, students who do not believe
in prayer or religion at all may sit silently and think about any
topic of their choice without being forced to pray or to listen to
ot hers' prayers. For that matter, students who do believe in
silent prayer as a formof religious activity may pray silently,
but are not forced to pray or to listen to others' prayers. Al
students may use the nonment of quiet reflection as they w sh, so

long as they remain silent. ' To the extent that individual

“As the court noted in Gaines v. Anderson, "If a student's
beliefs preclude prayer in the setting of a mnute of silence in
a schoolroom he may turn his mnd silently toward a secul ar
topic, or sinply remain silent, without violating the statute or
gui delines or facing the scorn or reproach of his classmates.”



students decide to use the nonent of quiet reflection as an
opportunity to pray silently (as opposed, for exanple, to using the
nmoment of quiet reflection to think about the day's activities, the
secul ar topic suggested in the statute), the statute does not have
the primary effect of either advancing or inhibiting religion so
| ong as the nonment of quiet reflection exercise is conducted in the
manner prescribed by the statute (i.e., that the nonment of quiet
reflectionis silent and is not conducted as a religi ous exercise).

We also note that this case does not involve inpermssible
government coercion of students to engage in religious activity.
See Lee v. Weisman, 505 U. S. 577, 591-95, 112 S. . 2649, 2658-59,
120 L.Ed.2d 467 (1992) (discussing the dangers of governnent
coercion inherent in school religious activities).™ The facts in
this case do not indicate that the state has created a situation in
whi ch students are faced with public pressure or peer pressure to

participate in religious activity. Cf. Wismn, 505 U S. at 591-

421 F. Supp. 337, 345 (D. Mass. 1976) (three judge district court)
(di scussing Free Exercise C ause).

"'t is not entirely clear how the coercion inquiry
interacts with the Lenon test. However, an exam nation of
coercion seens to involve an analysis of the effects of a
particul ar statute, so we include our discussion of coercion in
our exam nation of the Act's effects. W note that sonme Justices
have indicated that a showi ng of coercion is sufficient to prove
an Establishnment C ause violation, but is not necessary to
establish such a violation. See Wismn, 505 U S. at 604, 112
S.C. at 2664 (Blacknmun, J., concurring) ("Al though our
precedents nmake clear that proof of governnent coercion is not
necessary to prove an Establishnent C ause violation, it is
sufficient. Government [coercion] ... is an obvious indication
t hat the governnent is endorsing or pronmoting religion.");

Wei sman, 505 U.S. at 619, 112 S.C. at 2672 (Souter, J.,
concurring) ("Qur precedents .... sinply cannot, however, support
the position that a showi ng of coercion is necessary to a
successful Establishnment C ause claim?").



93, 112 S. . at 2658 (explaining that school sponsored prayers at
a high school graduation create public pressure and peer pressure
to at least maintain respectful silence during the prayers). The
Act explicitly says that the nonent of quiet reflection is not to
be conducted as a religious exercise. OC GA 8§ 20-2-1050(b)
(1996). Al that students nust do under the Act is remain silent
for 60 seconds; they are not encouraged to pray or forced to
remain silent while listening to others' prayers. As aresult, we
conclude that this case reveals no coercion.®

For the foregoing reasons, we conclude that there has been no
vi ol ation of the second prong of the Lenobn test.
C. Excessive Entangl enent

The third prong of the Lenon test dictates that the statute
must not foster an excessive governnent entangl enent with religion.

The Lenon test's excessive entangl enment prong has been interpreted

to nean that " "sonme governnental activity that does not have an
i mper m ssi bl e religious ef f ect may nevert hel ess be
unconstitutional, if in order to avoid the religious effect [the]

government nust enter into an arrangenent which requires it to
nonitor the activity." " Nartowcz v. Cayton County Sch. Dist.,
736 F.2d 646, 649 (11th Cr.1984) (quoting Anericans United for
Separ ati on of Church and State v. School Dist. of the Gty of G and
Rapids, 718 F.2d 1389, 1400 (6th G r.1983)). We concl ude that

W& reject Bown's argument that there is evidence of
coercion in this case. The fact that two students placed Bi bl es
on their desks and one of them al so bowed her head does not
i ndi cate coercion. Indeed, the fact that out of the entire class
only two students did so indicates a | ack of coercion. W
express no opinion on a case in which there is substanti al
evi dence of visible religious activity in the classroom



there is no excessive entanglenent in this case. Al that the Act
requires is that the students and the teacher in charge remain
silent during the nonment of quiet reflection. Teachers are not
required to participate in or |lead prayers, nor are they required
to review the content of prayers during the nonent of quiet
reflection. Cf. Jager, 862 F.2d at 831 (suggesting that excessive
ent angl ement m ght result if school officials nonitored the content
of pre-football gane i nvocations or chose the i nvocati on speakers);
| ngebretsen, 88 F.3d at 279 (finding excessive entangl enment when
school adm nistrators participated in and reviewed the content of
prayers). The fact that a teacher nust stop a student who prays
audi bly or otherwi se nakes noise during the nonent of quiet
reflection does not result in excessive governnment entanglenent
with religion. There are many tinmes during any given school day
when teachers tell their students to be quiet and when audible
activity of any kind is not permtted. The fact that this
particul ar period of silence is mandated statew de does not create
ent angl enent probl ens.

Bown argues that subsection (c) affirmatively permts student
initiated, voluntary school prayers so long as they are
nonsect ari an and nonprosel ytizing. He argues that teachers would
have to nonitor such prayers to ensure they were nonsectarian and
nonprosel ytizing, and that this nonitoring would constitute
excessive entangl enent. W can assune arguendo w thout deciding
that such nonitoring would constitute excessive entanglenent.
However, Bown's argunent fails for two reasons. First, we have

already rejected Bown's interpretation of subsection (c) and



concluded that the nost reasonable interpretation is that
subsection (c) affirmatively authorizes nothing at all. Rather, we
t hi nk subsection (c) nerely clarifies that the nmonment of quiet
reflection statute does not prevent other activity that 1is
constitutionally permssible. See supra Part I1.A 2. Thus, the Act
does not affirmatively authorize prayers which a teacher woul d have
to nonitor, and the nonitoring probl emabout which Bown specul at es
sinply does not arise under this Act.

Second, this case involves no prayer for a teacher to
nmonitor. |Indeed, no case involving the nonment of quiet reflection
woul d i nvol ve prayers for a teacher to nonitor because any prayers
during the nonent of quiet reflection necessarily nust be silent.
Thus, the nonitoring problem postul ated by Bown is not present in
this case and is not likely to arise in any nonment of quiet
reflection case. ™

For the foregoi ng reasons, we conclude that the Act satisfies

®The Suprene Court has indicated that an Establishment
Cl ause chal l enge may be made both facially and as applied. Bowen
v. Kendrick, 487 U.S. 589, 600-02, 108 S.Ct. 2562, 2569-70, 101
L. Ed. 2d 520 (1988). We readily conclude that the instant statute
is not facially unconstitutional. As explained above, subsection
(c) does not affirmatively authorize any activity at all.
Rat her, the focus of the Act is clearly upon the conduct of
nonments of quiet reflection in schools. The express provision of
the Act—+that the nonent of quiet reflection is "not intended to
be and shall not be conducted as a religious service or exercise
but shall be considered as an opportunity for a nonent of silent
reflection on the anticipated activities of the day"—persuades us
t hat nost nonment of quiet reflection exercises will be conducted
in a constitutionally perm ssible manner, as was the exercise in
the instant case. Thus, Bown's conclusory facial challenge is
wi thout nerit. See Bowen, 487 U.S. at 610, 108 S.Ct. at 2575
(rejecting a facial challenge because, inter alia, "nothing on
the face of the ... [statute] indicates that a significant
proportion of the federal funds will be disbursed to "pervasively
sectarian' institutions").



the third prong of the Lenobn test.
I 11. CONCLUSI ON

The GCeorgia Mnent of Qiet Reflection in Schools Act
satisfies all three prongs of the Lenon test. The Act has a
clearly secul ar purpose. The specific facts presented in this case
i ndi cate that the Act does not have the primary effect of advancing
or inhibiting religion and does not create an excessi ve gover nment
entangl ement with religion. As aresult, we hold that the Act does
not violate the Establishment O« ause. The district court's
judgment for the appellees is affirned.

AFFI RVED.



