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Before BIRCH, Grcuit Judge, and HILL and FARRIS, Senior Circuit
Judges.

H LL, Senior Circuit Judge:

Atractor trailer and private autonobile collisionresultedin
one death and one serious and permanent injury. After the clains
for these |osses were settled, an excess carrier, Evanston
| nsurance Co., sued the i nsured, Schnei der National Carriers, Inc.,
the primary carrier, Truck I nsurance Exchange, and two ot her excess

carriers, Stonewall Insurance Co. and Stonewall Surplus Lines

"Honorabl e Jerome Farris, Senior U S. Circuit Judge for the
Ninth Crcuit, sitting by designation.



| nsurance Co., over coverage. The insured sought but was denied
permssion to cross-claim against Stonewall Insurance Co.
Cross-notions for summary judgnment were filed. The district court
granted summary judgnment for the insurer-defendants against
Evanston | nsurance Co., and denied the insured's notion for sumrary
j udgnment agai nst Evanston Insurance Co. Evanston |nsurance Co.
appeals the grant of summary judgnent against it. The district
court entered an order under 28 U.S. C. 8 1292(b) granting Schnei der
National Carriers, Inc. permssiontofile aninterlocutory appeal.
The cases were heard together. For the follow ng reasons, we
affirmthe grant of summary judgnent to Truck |Insurance Exchange,
Stonewal | I nsurance Co. and Stonewal | Surplus Lines Insurance Co.,
but reverse the district court and direct that summary judgnment be
granted in favor of Schneider National Carriers, Inc..
| . BACKGROUND

This case arises out of an accident which took place on a
two-1ane road in Fulton County, Georgia at approximtely 6:00 a. m
on January 24, 1986. A sem -trailer truck, operated by Schnei der
National Carriers, Inc., (Schneider) a national trucking conmpany
based in G een Bay, Wsconsin, was involved in a collision with a
vehicle driven by Laverne Zachery in which her two daughters
Al l yson Zachery (age five) and Kayla Zachery (age four) were
passengers.

The driver of the truck, Albert Blow, was attenpting to
negotiate a lefthand Uturn in the mddl e of the road when the | eft

dolly leg of the trailer got hung up on the pavenent. At that



1 As Bl ow was

point, the trailer was perpendicular to the road.
attenpting to get the dolly leg free, Laverne Zachery struck the
trailer, just in front of the rear wheels, killing her instantly
and causi ng permanent head and eye injury to Allyson Zachery.

On the day of the accident, Schneider gave notice to its
i nsurers, Truck Insurance Exchange (Truck) ($300,000 coverage),
Stonewal | Surplus Lines Insurance Conpany (Stonewall Surplus)
(excess liability in the anount of $700,000) and Stonewall
| nsurance Conpany (Stonewall) ($4 mllion excess coverage). No
notice was given to Schneider's other excess carriers, Evanston
| nsurance  Conpany  ( Evanston) ($2.5 mllion excess), or
Weaver/London Market Insurers, National Union Fire |Insurance
Conpany and Fireman's Fund (totalling approxi mately $100 nmillion of
further excess Iliability coverage). There were no witten
agreenents between or anong Truck, Stonewall, Evanston and the
ot her excess insurance conpani es. Marsh, MLennan & Conpany served
as broker for Schneider in securing the insurance policies with
Truck, Stonewall and Evanston.

Truck was obligated to provide a defense, including counsel.
Schnei der advi sed Truck that it wanted its defense to be handl ed by
attorney Robert Corry of Dennis, Corry, Porter & Thornton (Dennis
& Corry) and Truck agreed. R Cay Porter worked with Robert
Corry. Thereafter, Corry and Porter were Schneider's attorneys.

They reported directly to Schneider, as well as to Truck. They

'Bl ow was charged with making an illegal U turn and with
vehi cul ar hom cide. After giving a statenent follow ng the
acci dent, Bl ow disappeared. Both before and during the first
trial, Blow was not available to explain what happened that
norning, or to testify.



were in regular, direct comuni cation with Schneider. They owed no
di vided or other allegiance to Stonewall. It is undisputed that
they fulfilled their professional obligation to Schneider. Al so,
pursuant to Schneider's direct enploynent, an investigation into
the accident and the Zachery clains was undertaken by Custard
| nsurance Adjusters (Custard). Custard  reported the results of its
investigation to Corry and Porter, Schneider's attorneys, as well
as Truck and Stonewal | .

Shortly after the accident, Roderick Zachery, husband of
Laverne Zachery and father of Allyson Zachery, retained attorney
Carl Reynolds to represent himin his clains against Schneider
arising out of the accident.

On or about March 25, 1986, Truck set a reserve at its policy
limt of $300,000, and, thereafter, although it received
i nformation regardi ng the Zachery litigation, it assunmed norolein
t he assessnment of the case.

On Cctober 17, 1986, E.A. Anderson who handl ed the Zachery
clainms for Stonewall wote to Truck requesting, anong ot her things,
information regarding Corry and Porter's evaluation of liability,
avai | abl e damages information, and the anmount Truck had reserved.
On Novenber 13, 1986, Corry reported to Truck his initial
eval uation of the case, which put defense chances in the 10-25%
range and reported a recent $800, 000 verdict in sinmlar case tried
in Fulton County. Anderson, as evaluator of the clainms for
Stonewal |, increased the reserve for the Zachery clains by
Stonewal | Surplus' $700,000 excess, over the $300,000 underlying

Truck limt, for a total of $1 mllion. None of Stonewal |



| nsurance's $4 mllion excess was set aside at this point.
I n August of 1987, Stonewall engaged the services of attorney
J. Robert Persons of Lord, Bissell & Brook to advise Stonewall

regarding the Zachery clainms and nonitor the anticipated Zachery

[itigation. Persons had previously worked wth Anderson of
Stonewal | on other cases. In addition, Persons had previously
handl ed several matters with Evanston. 1In fact, Persons' firmis

listed as the agent for service of process upon Evanston on
Evanston's policy with Schneider. Persons received fromPorter a
package of materials conprising reports and other investigative
materials generated by Custard and by Dennis & Corry regardi ng the
Zachery cl ai ns.

On August 20, 1987, Roderick Zachery sued Schnei der in Fulton
Superior Court for injuries to Allyson Zachery. The suit was
renoved to the United States District Court for the Northern
District of Georgia.

On August 24, 1987, Stonewall requested Truck make avail abl e
its $300,000 policy limt for use in settlenment negotiations, and
Truck did so. Stonewall also set a reserve for the Zachery cl ains
on its policy of $1 nmillion over the existing $1 million provided
by the Truck and Stonewall Surplus policies, for a total of $2
mllion reserved.

I n Septenber of 1987, Corry val ued the Zachery w ongful death
claimat $150, 000 to $550,000. Persons agreed with this estinate.

I n Novenber of 1987, plaintiffs served Schneider with a set of
interrogatories in the Zachery personal injury suit. Answers were

drafted by Corry and Porter based upon information in their files



and sent to Schnei der to be anended or corrected, if necessary, and
executed. Truck and Stonewall were listed as insurers, but not
Evanston or any hi gher | evel insurers. Schneider, for sonme reason
not apparent on the record, did not anmend or correct this item but
executed the answers and they were served. From this point on,
Corry and Porter were required to assune that Schneider itself
woul d be liable for any judgnent over $5, 000, 000.

On January 3, 1988, Roderick Zachery filed suit for the
al | eged wongful death of Laverne Zachery. The suit was filed in
Ful ton Superior Court, but renoved to the same district court as
the personal injury suit and consolidated with it. Both suits
named Bl ow, Schnei der and Truck as defendants.?

On March 23, 1989, Persons reported to Stonewall that he
eval uated the death case at $500, 000-$600, 000, and that Allyson

Zachery's personal injury case had a value in excess of
$1, 000, 000." Corry and Porter concurred.

On April 14, 1989, Corry sent a structured settl enent proposal
to plaintiffs on behalf of Schneider with the authorization of
Truck and Stonewal | . The proposal had a present cash val ue of
approxi mately $1, 265,111, and projected total benefits of $7.3
mllion for Allyson Zachery and $1.1 million for Roderick Zachery
on the wongful death claim No response nor demand was made by

plaintiff's counsel until Septenber 1990, nearly one and a half

years | ater, despite numerous requests from defendants.

*Truck was a named defendant in these cases pursuant to
OCGA 8 46-7-12 which allows injured persons to maintain a
direct action against the indemity insurance carrier for a notor
common carrier for clainms up to the policy limt of the coverage.



In January of 1990, plaintiffs filed an anmendnent to their
pretrial submission specifying $7 to $11 million as conpensatory
and $3 nmillion as punitive damages. Stonewall still eval uated the
case at between $1 and $2 million.

In March of 1990, plaintiffs furnished defendants a report
from their economc expert that indicated an econom c value on
Laverne Zachery's life in the range of $514,00 to $699, 000, and
past and future damages to Al lyson Zachery in the range of $1.626
to $2.661 mllion.

In May of 1990, Stonewall was eval uating the pending cases in
the area of a total of $2 mllion. |In Septenber, one week prior to
t he schedul ed trial of the conbined Zachery cl ains, plaintiffs nmade
their first settlenent demand: $2.25 million for the wongful
death claim and $6 nmillion for Allyson Zachery's personal injury
clains, for atotal of $8,250,000. Persons responded for Stonewal
that the demand did not "denonstrate a reasonable or realistic
interest in settlement” and that it does "not appear intended to
suggest a reasonable alternative to trial."

On Septenber 21, 1990, Porter sent a facsimle to Schneider

stating, "I presune that all excess insurers have been notified.
If not, please notify them"” In a subsequent telephone
conver sati on, plaintiffs’ attorney requested that Porter

doubl e-check on excess coverage. Porter called Stonewall and was
told that the coverage "goes up into the $100 mllion range."
Porter asked if the excess carriers had been notified and was told
that Marsh, the broker, would have done so. After the call

Stonewal | called Marsh to confirmthat notice had been given to the



excess carriers. There is no dispute that Evanston had not yet
received notice of the clains.

On Septenber 24, 1990, the first day of trial, Persons
requested from Stonewall and was given authority to offer $1.5
mllioninastructured settlenent. The trial of the Zachery cases

began. The next day, Persons wote directly to Schneider that

"[ e] xcess | ayers above Stonewall |nsurance should have notice of
this claimalready. If they do not have such notice, they should
be advi sed i medi ately that the case is proceeding to trial." The

sanme day, Marsh, on behal f on Schnei der, sent witten notice of the
Zachery clainms to Evanston by facsimle. The notice conmmuni cated
the $8.25 nmillion denmand. The faxed notice was inmediately
followed by telephone calls from Marsh to the various excess
i nsurers.

On Septenber 27, 1990, Persons reported to Stonewall that
Corry believed both cases m ght have a conbi ned val ue in excess of
$3 million, although Persons believed the value was closer to $2
mllion. Stonewall executives |ooked to Anderson for evaluation
and negotiation. After review ng the case, they gave Anderson ful
authority to use any or all of the $5 million coverage limts, and,
si mul taneously set the reserve for the litigation at that anount.

Upon submi ssion of the case to the jury, Corry and Porter, the
| awyers who had conducted the defense throughout, both eval uated
the cases at less than $3.5 nmillion.

After the jury charge, plaintiffs' Ilawer indicated to
Persons, Corry and Porter his willingness to discuss settlenment in

the range of a $6 nmillion total settlenment. |In response, Persons



i ncreased defendants' offer to $2.5 mllion, with projected total
benefits exceeding $12 mllion. Later, Reynolds told Persons that
he woul d recomend settling both cases for $5 mllion.

On the norning of Cctober 2, 1990, the jury returned a verdi ct
totaling $23.2 mllion, including awards of $10 nmillion in the
death case, $8.2 mllion in their personal injury case and $5
mllion in punitive damages.

After the verdict, Evanston took the position that it did not
owe Schnei der coverage for the Zachery clainms and suits because
Schneider had not given it tinely notice. On May 10, 1991,
Evanston filed a declaratory judgnment action agai nst Schneider
claiming that Evanston's policy did not cover the Zachery cases.
Evanston had not disputed its coverage prior to the verdict.

On July 9, 1991, the district court, inawitten order, found
t hat the wongful death award was "pl ai nl y excessive, shocki ng, and
well outside the range within which a reasonable jury could
properly operate;" and that "the award in Allyson Zachery's case

shocks the conscience and is outside the range within which a

®Faced with the prospect of maintaining that Stonewall and
Schnei der shoul d have recogni zed the vast potential of the
Zachery clains and given earlier notice to it, while
si mul taneously negotiating settlenment with plaintiff which
requi red sone downpl ayi ng of those clains, Evanston agreed to
dismss its declaratory judgnment action agai nst Schnei der w thout
prejudice and the parties' agreed to reserve their rights with
respect to each other.

The parties disagree on the effect this agreenent had
on Evanston's subsequent tender of its policy limts to
Schneider in the settlenent negotiations after the first
verdict. We do not decide the validity or scope of the
reservation of rights because we hold that Schneider did not
breach the policy requirenent for tinmely notice and
Evanston, therefore, owed Schnei der the coverage.



reasonabl e jury could properly operate.” The court set aside both
verdicts as to damages, and granted a new trial as to damages on
t he wongful death, personal injury, and punitive damages cl ains.*

On April 3, 1992, sonme nine nonths after the verdi cts had been
set aside, the insurers presented Zachery with a structured
settlement offer worth $3.5 mllion. On June 10, 1992, Stonewall
tendered to Evanston the Stonewall policy limts of $5 million to
be used in further settlenent negotiations.

On Cctober 21, 1992, the second trial began. On October 21 or
22, Evanston tendered its policy limts of $2.5 mllion to
Schnei der for use in ongoing settlenent negotiations. On Cctober
22, 1992, Reynol ds agreed on behalf of plaintiffs to accept $7.5
mllion in settlenment, and the cases were settl ed.

In January of 1994, Evanston filed suit agai nst Schnei der
Truck and Stonewall. The thrust of Evanston's conplaint is that
each defendant had a duty to provide notice to Evanston of the
Zachery clains, but failed to do so. In addition, Evanston cl ai ns
that Stonewal|l negligently, and/or in bad faith, failed to settle
the Zachery claims within Stonewall's policy limts. Evanst on
seeks to recover the $2.5 nmillion that it paid to Zachery.
Schneider noved for permssion to file a cross-claim against
Stonewal | for indemity should Schnei der be found |iable.

Al the parties filed notions for summary judgnent. The

district court denied Schneider's notion for summary judgnent

“The district court also admitted error in the jury
instruction on the neasure of damages for the wongful death
claim that a newtrial on punitive damges was warranted due to
the newly discovered evidence, and that a new trial as to damages
was warranted due to inproper argunment of plaintiffs' counsel.



agai nst Evanston, and granted sunmary judgnents in favor of Truck,
Stonewal | and St onewal | Surplus. Schneider's notion for perm ssion
to file a cross-cl ai magai nst Stonewall was al so deni ed. Pursuant
to Fed. R G v.P. 54(b), the district court found there was no just
reason for delay and directed the clerk to enter final judgnents
for Truck, Stonewall |Insurance and Stonewall Surplus against
Evanston. Evanston appeal s these judgnents. Schnei der noved for
and received permssion to take an interlocutory appeal fromthe
denial of its notion for summary judgnent. W reviewthe grant, or
denial, of summary judgnent de novo. TRM Inc. v. United States,
52 F.3d 941 (11th Cir.1995); Fitzpatrick v. Gty of Atlanta, 2
F.3d 1112, 1117 (11th Gir.1993).
1. DI SCUSSI ON

A. Truck's and Stonewal |'s Summary Judgnent Mbtions
1. Evanston's Rights Against Truck and Stonewal |

Truck and Stonewal | noved for sunmmary judgnment on the grounds
t hat they neither owed nor breached any duty to Evanston. There is
no dispute that Truck and Stonewall have no direct contractua
relationship with Evanston. Truck's and Stonewal |'s contracts are
with their insured, Schneider. Therefore, Truck and Stonewall
contend that Evanston's rights, if any, against them are derived
fromtheir contracts with Schnei der; any duties they owe Evanston
are a function of its position as subrogee of Schneider.
Furthernmore, Truck and Stonewall <claim the right wunder the
principles of equitable subrogation to assert agai nst Evanston al
t he defenses they could assert agai nst Schnei der.

In a diversity case, we apply state |law as we woul d expect



that state's hi ghest appellate court to apply it. Flintkote Co. v.
Dravo Corp., 678 F.2d 942, 945 (11th Cr. 1982). Al t hough sone
state courts have suggested there may be a direct duty of care from
one excess insurer to a higher |evel excess insurer, see e.g.,
Hartford Accident & Indemity Co. v. Mchigan Mutual Ins. Co., 93
A.D.2d 337, 462 N. Y.S.2d 175, 178-79 (1983), aff'd, 61 N. Y.2d 569,
475 N. Y. S. 2d 267, 463 N E.2d 608 (1984); Estate of Penn v.
Amal gamat ed General Agencies, 148 N.J. Super. 419, 372 A 2d 1124,
1127 (1977), the law of Georgia (the place of the accident) and
Wsconsin (Schneider's domcile and, perhaps, the place of
contracting) is to the contrary.”

Under both Georgia and Wsconsin |law, any duties Truck and
Stonewal | owed Evanston were derivative of their contractual
relati onship with Schneider. Hone Ins. Co. v. North River Ins.
Co., 192 Ga.App. 551, 385 S. E 2d 736 (1989); Kranzush v. Badger
State Mut. Cas. Co., 103 Ws.2d 56, 307 N.W2d 256 (1981). See
al so G eat Anerican Ins. Co. v. International Ins. Co., 753 F. Supp.
357 (M D.Ga.1990).°% In Honme Ins., the Court of Appeals of Georgia
affirmed an excess insurer's right to bring suit against a primry
i nsurer when based upon t he doctrine of equitable subrogation. The

court adopted the reasoning of the trial court which:

W need not decide which state's law is applicable since
they are the sane.

®We reject Evanston's contention that Great American is to
the contrary. The district court in that case m squoted an
earlier CGeorgia opinion to suggest there mght be direct duties
bet ween excess carriers, and then went on to adopt the hol ding of
Hone | nsurance that rights as between excess insurers are based
upon their relationship to the insured and the doctrine of
equi t abl e subrogati on.



concl uded that when an insurance conpany defends its insured
pursuant to a policy of liability insurance against a claim
whi ch seeks danmages in excess of the policy's limts and a
judgment is returned in excess of those limts an insurance
conpany which issued a policy of excess or unbrella coverage
to that insured is equitably subrogated to any rights the
i nsured m ght have against its primary carrier for negligent
failure to settle. Thus, the trial court found plaintiff to
be subrogated to the rights of its insured...

ld. 385 S.E.2d at 739-40.
The Supreme Court of Wsconsin in Kranzush st at ed:

[Qur cases indicate that the insurer's duties of diligent

investigation, notice of excess liability potential, and
conmuni cation of settlement offers run to the insured, and the
cause of action upon their breach belongs to the insured. 1In
every one of our excess liability bad faith cases the

plaintiff is either the insured or the assignee of the
insured's claim

307 N.W2d at 260-61. See also Teigen v. Jelco, Inc., 124 Ws. 2d
1, 367 N.W2d 806, 811 (1985) ("[We refuse[ ] to extend the
obligation of good faith beyond the relationship between the
insurer and its insured.")
The Seventh GCircuit Court of Appeals in addressing this issue
has observed:
There are hints (no nore) of such a duty in a handful of cases
from New Yor k and New Jersey, but the overwhel m ng majority of
Anmeri can cases describe the duty that a primary insurer owes
an excess insurer as one derivative fromthe primary insurer's
duty to the insured. The principal contenporary support for
the idea of a direct duty cones fromdecisions fromdistrict
judges in the Northern District of Illinois in diversity cases

such as this. W are not clear why these judges expect that
the Suprenme Court of Illinois would buck the national trend.

Twin Gty Fire Ins. Co. v. Country Miut. Ins. Co., 23 F.3d 1175,
1178 (7th Cir.1994).
The Seventh Circuit went on to concl ude:
Should courts strain to create novel tort duties on
behal f of insurance conpanies? Do insurance conpani es need

the protection of tort |aw against their own insureds and
ot her insurance conpanies? W need not answer these



guestions. It is enough that the argunents in favor of the
direct duty are not so conpelling...

Id. at 1180-81 (citations omtted). We find no support in the | aw
of Ceorgia or Wsconsin for a contrary result.

In the absence of any direct contractual or privity
rel ati onship between these excess insurers, or any GCeorgia or
W sconsin | aw hol di ng ot herwi se, we hold that Evanston's rights in
the present suit against Truck and Stonewal|l are derived through
the duties owed by Truck and Stonewall to their own insured
Schnei der, and Evanston's position as subrogee of Schnei der.

2. BEvanston's C ains Agai nst Stonewall and Truck

Evanston clainms that Stonewall and Truck breached their
duties to it by failing to give tinely notice of Evanston's
liability exposure as required by the terns of Evanston's excess
l[iability policy which it issued to Schneider. Evanston al so
clainms that Stonewal |l negligently or in bad faith refused to settle
the Zachery clainms within Stonewall's policy limts. As subrogee
of Schnei der, however, Evanston stands in its shoes, subject to al
defenses avail able to Stonewal | and Truck agai nst Schnei der.

Through counsel, Corry and Porter,’ Schnei der was present at
and knew as nuch about the Zachery cases as did Stonewall and
Truck. Stonewall and Truck derived their know edge of the cases,
in large part, from Schneider's |awers, Corry and Porter. Even
Corry and Porter did not know of Evanston's existence as excess

carrier until shortly before trial

‘Al t hough paid by Stonewall, Schneider selected Corry and
Porter. No party has argued that they did not act in accordance
with this obligation.



The record reveals that Corry and Porter were fully aware of
and never conplained of Persons' handling of the settlenent
negotiations prior to the first verdict. It is clear that at that
time they did not believe the cases were worth the $5 mllion
coverage afforded by Stonewall and Truck. Schneider's own risk
manager eval uated the case at no greater than $2.5 nmillion

On Cctober 1, 1990, Porter infornmed Schneider that plaintiffs
counsel was willing to recormend a settlenent for $5 mllion.
There is nothing in the record to indicate, assumng the offer to
settle for $5 mllion was bona fide, ® that Stonewall's failure
imredi ately to accept the offer arose from failure to give
Schneider's interest and the interests of its subrogee the sane
consi deration given Stonewall's owm. Nor is there any suggestion
t hat Schnei der urged Persons to secure authority fromStonewal |l to
extend a $5 m |l lion dollar settlement of fer, even though the record
shows that Schneider knew of Stonewall's $5 million reserve. On
the contrary, the record is clear that Schneider, Persons, Corry,
and Porter all agreed that the verdict would not reach or exceed $5
mllion. No one urged a positive response to the $5 mllion
settl enent suggesti on.

Based upon t hese undi sputed facts, Schneider itself could not
successfully assert clainms of |ack of notice or failure to settle
agai nst Stonewal | or Truck. Evanston, whose rights in this suit
are derivative of Schneider's, stands in its shoes as against

Stonewal | and Truck. Therefore, the district court properly

®There is some question whether this was a settlenment offer
or only an invitation to the defense to nake an offer of $5
mllion.



granted Stonewall's and Truck's notions for summary judgnent
agai nst Evanston.
B. Schneider's Summary Judgnent Mbtion

Evanston's cl ai m agai nst Schneider is that Schneider failed
to give it tinely and adequate notification of the accident, the
Zachery clainms, and of the suits. The liability policy issued to

Schnei der by Evanston provides, anong ot her things:

[ Schneider] shall immediately give to [Evanston] witten
notice directed to Shand, Modrahan & Conpany, Inc., 1 Anerican
Pl aza, Evanston, Illinois 60201 of an occurrence, claim or

suit which is reasonably likely to involve [Evanston] under
this policy. (enphasis added)

Schneider clainms that it fully conplied with this provision
In fact, Schnei der contends that, when it gave notice on or about
Septenber 26, 1990, it did so as a courtesy; it was not required
to do so at that tine because both its own attorneys, Stonewall's
attorney Persons, and Stonewall's evaluator, Anderson, al
apprai sed the Zachery cases at less than $5 nillion, the point at
whi ch Evanston's coverage woul d becone "invol ved. "

The district court held that material facts remain in dispute
regarding this issue. The court ruled that it could not say, as a
matter of law, that it was not "reasonably likely" that an anount
in excess of $5 mllion was "invol ved" before Septenber 25, 1990,
such that Schnei der should have given notice to Evanston prior to
that tine.

We di sagr ee. Whet her notice is tinely is ordinarily a
guestion of fact for the jury to determne. Maryland Cas. Co. v.
Sammons, 99 F.2d 323 (5th G r.1938). However, where the facts as

asserted by the insured are such that, if established, there could



be no recovery, or where the undi sputed facts are such that would
preclude the insured' s recovery, then the question becones one of
law for determnation of the court and a proper matter for
di sposition by summary judgnent. State FarmMit. Auto. Ins. Co. v.
Col eman, 441 F.2d 329, 332 (5th Gr.1971); Cotton States Mut. Ins.
Co. v. International Surplus Lines Ins. Co., 652 F.Supp. 851, 853
(N.D. Ga.1986). Such is the case here.

The parties have spent considerable tinme debating whether
"reasonabl y" is an objective or subjective neasure of "likely." W
hold that under either standard, prior to the first verdict,
Schnei der was never required to conclude that it was "reasonably
i kely" that Evanston's coverage would becone "involved" in the
Zachery cl ai ns agai nst Schnei der.

Under this policy, when notice is required is, necessarily,
a question of judgnent. It could not be otherw se. Notice is
requi red whenever excess coverage involvenment is "reasonably
likely." This phrase, although susceptible of different neanings,
clearly contenplates that the insured is not required to give

notice every tinme there is a claimagainst it. Nor does the policy

require notice upon the nere possibility that the excess will be
involved. If this were intended, the policy would sinply require
notice of all clains against the insured. In interpreting an

excess policy which required notice whenever "an occurrence is
likely to involve indemity,"” the Court of Appeals of Ceorgia held
that the word "likely" neans "probable" not nerely possible.
Lunbernmens Mut. Cas. Co. v. Plantation Pipeline Co., 214 Ga.App.
23, 447 S.E.2d 89, 91 (1994).



Notice is required only when it is "reasonably |ikely" that

the claimw Il be found to have a value in excess of the primry
insurance limts. "Reasonable" to whon? The insured' s appraisal
will have to control wunless, as a matter of law, it is

unr easonabl e.

The fact is that excess carriers are not interested in
recei ving notice of every clai magainst their insureds. The excess
i nsurer does not undertake to defend the insured. Consequently,
t he excess insurer is not interested in every accident, but only in
t hose serious enough to involve it. Excess policies, therefore,
usually require an assured to give notice of clains that appear
"l'ikely to involve" the excess.

Under the notice provision of the excess policy "the exercise
of sone judgnment on the part of the assured in evaluating the case
is contenplated.” Herbert C. Brook, 2lins. Counsel J. 131 (April,
1954). This standard requires the insured to base its judgnent
regarding the anmpbunt of the claim against it upon sound reasons.
Mere guesswork will not be enough; ignorance is no defense. An
i nsured cannot be heard to say it did not know when it did not
inquire. The insured nust use due diligence and take appropriate
steps to nmake an i nforned judgnment regardi ng the nature and anount
of the claim See Bitum nous Cas. Corp. v. J.B. Forrest & Sons,
Inc., 132 Ga.App. 714, 209 S.E.2d 6 (1974) (requirenment for notice
met so long as notice is given "with reasonable diligence and
within a reasonable length of time in view of attending
circunstances of each particul ar case").

Nevertheless, it is equally clear that, as judgnent 1is



i nvol ved, reporting perfection will not be attained. Nor does the
policy |anguage protect Evanston against a judgnent that was not
"reasonably likely" but which, nonetheless, materializes. As the
drafter of the contract, Evanston nust shoulder this risk.
Li verpool & London & G obe Ins. Co. v. Kearney, 180 U S. 132, 21
S.C. 326, 45 L.Ed. 460 (1901) ("The general rule ... is ... that
where a policy of insurance is so franmed as to | eave roomfor two
constructions, the words used should be interpreted nost strongly
agai nst the insurer.")

In this case, Schneider reported the accident to its primary
insurer on the day of the accident. Schnei der al so enpl oyed
Custard I nsurance Adjusters to develop the facts of the accident.
Custard reported its results to Schnei der. Schnei der had conpet ent
counsel who, by all accounts, perforned conpetently. Stonewall had
conpet ent counsel who, by all accounts, performed conpetently. No
one involved with the Zachery clains valued them at nore than $5
mllion prior to the first verdict—not Corry and Porter, not
Persons or Anderson, not even plaintiff's own expert. After over
two and one-half years of litigation, and six nonths prior to the
first trial, plaintiffs furnished Schneider with a report from
their econom c expert that indicated a maxi num econon c val ue for

both cases of $3.4 million.° At the close of the first trial, both

't is true that plaintiffs' counsel filed an anendnent to
his pre-trial order, in the nature of an ad dammum praying for
damages of approximately $7 to $11 mllion, conpensatory damages,
and $3 million, punitive. This denmand, however, was not
consistent with the evaluations of those associated with the case
at that tine. An insured is not required to conclude that a
claimis "reasonably likely" to produce a | oss equal to
plaintiff's demand. Requiring notice whenever the demand exceeds
primary coverages could be, but was not, made a part of the



Corry and Persons, the | awyers in the best position to eval uate the
cases, valued the cases at less than $3.5 nmillion.

On COctober 2, 1990, the jury returned conbined verdicts
totaling $23.2 nmillion. Al though it had been notified of the
clainms on Septenber 25, 1990, it was only after this verdict that
Evanston sought to repudiate its coverage under the excess policy
for failure of tinely notice.

Evanston wurges the testinony of several experts who,
after-the-fact, offer their opinions that the Zachery cases were
“clearly" worth nore than the $5 mllion trigger for its excess
coverage. Furthernore, one of Evanston's experts testified that
"good insurance practices" would have dictated that Schneider
notify Evanston |ong before it did.*

The issue of breach of contract, vel non, however, does not
concern good insurance practices. It does not even concern
whet her, in fact, the Zachery cases were evaluated incorrectly by
everyone, since the jury ultimtely rendered a verdict far in
excess of that amount.

To borrow a phrase, this issue concerns "what Schnei der knew,

contract.

“The only ot her evidence cited by Evanston in support of
its view that Schnei der should have val ued the cases at nore than
$5 million are (1) a letter witten by Porter stating that a
"jury verdict in the second trial could easily exceed ten mllion
dollars,"” and (2) Stonewall's setting its reserves at $5 mllion
shortly before the first verdict. Porter's letter, however, was
witten after the first verdict, and after actual notice had been
given to Evanston. The undi sputed testinony regarding
Stonewal | 's $5 million reserve was that it was a matter of trial
managenent strategy and that use of the authorized settl enment
funds woul d depend on the evaluations of the case by Persons and
Ander son whi ch continued to be substantially |ess than $5
mllion.



and when it knew it." Schneider's actions can be properly
evaluated only in this context. W do not ask whether Schneider's
eval uati on of the case was "correct” or "m staken" but whether, at
the time, it was based upon reason. W do not even ask whether it
woul d have been reasonable to give notice, as Evanston's experts
now suggest. Rather we nust determ ne whether it was reasonable
for Schneider not to notify Evanston.

Under the circunstances prior to the first verdict, did
Schnei der exerci se due diligence in gathering information regarding
the clains, nake an inforned judgnent and come to a reasonable
eval uation of less that $5 mllion? |If so, then it fulfilled its
contractual duty to Evanston. \Wether it turned out |ater that
Schneider's evaluation was incorrect is irrelevant under the
contract. The contract only requires that Schnei der exercise good
judgment, and notify Evanston of all clains "reasonably |ikely" to
involve its coverage. The contract does not, indeed could not,
require that Schneider be right 100% of the tinmne.

Furthernore, even if "good insurance practices” would have
di ctated that Schneider notify Evanston earlier, the contract did
not. |If, under a contract the doing of either one of two or nore
acts would be reasonable, the doing of either will discharge the
contractual duty.

Under Evanston's contract, both the giving of notice and the
failure to give earlier notice may have been authorized in this
case. Presumably the giving of notice could never breach the
contract, even though it may not be good i nsurance practice to give

it in every case. Nevertheless, with no reason to believe, prior



to the first verdict, that its liability would reach, nmuch |ess
exceed, $5 mllion, Schneider's failure to give earlier notice to
Evanston did not breach the contract either.

The Court of Appeals of Ceorgia has held no notice reasonabl e

as a matter of lawin a simlar case. Lunbermens Cas. Co., 447
S.E.2d at 91. In that case, the insured sought to recover the
costs of an oil spill clean-up under an excess policy which

provi ded coverage only after liability exceeded $3 mllion. The
excess carrier deni ed coverage based upon the insured's failure to
timely notify it of the claim

The court noted that in an excess policy "the notice
obligation is triggered by the insured s assessnent of the
i kelihood of the nonetary anobunt of the property damage for which
it may be liable exceeding the "ceiling' of the primary policy."
Since the insured' s costs of clean-up totalled |Iess than $25, 000
after nine years of recovery operations, the court concluded that
"[g]iven these facts, and considering that [the excess carrier] has
pointed to no other facts showing that [the insured] should have
knowmn that its liability would exceed $3,000,000 and that the
[imts of the [primary] policy would even be reached, nuch |ess
exceeded, no basis existed for finding that the [excess carrier's]
policy woul d becone "involved." " 1d. The insured' s eval uation of
the claimas not requiring notice was reasonable as a matter of
law. Id.

In this case, the insured' s evaluation of the clai mwas based
upon advi ce from conpetent attorneys representing both itself and

ot her excess insurers. No one suggested that the Zachery clains



woul d exceed $5,000,000. Therefore, Schneider's failure to give
earlier notice to Evanston was reasonable as a matter of law. The
trial court incorrectly denied summary judgnment to Schnei der on
this issue.
I 11. CONCLUSI ON

The district court correctly determ ned the legal rights and
duti es as between Evanston and the ot her insurers. Accordingly, we
affirmthe grant of summary judgnment to Truck, Stonewall Surplus
and Stonewal | 1nsurance. The district court erred in denying
summary judgnment to Schnei der and we reverse that denial and grant
summary judgnent to Schnei der agai nst Evanston. Accordingly, the
judgments as to Truck, Stonewall Surplus and Stonewall |nsurance
are AFFIRVED, and the denial of summary judgnent to Schneider is
REVERSED and t he case i s REMANDED for the entry of sunmary judgnent

for Schnei der.



