United States Court of Appeals,
El eventh Gircuit.
No. 95-9341
Ti rot hy P. DUCKWORTH, Pl aintiff-Appellee,
V.

M chael E. WH SENANT, Janes Patrick, Lionel G Higdon, Stuart
Jackson, Individually and in their official capacities as Deputy
Sheriffs of DeKalb County, Georgia, Pat Jarvis, Sheriff of DeKalb
County, Ceorgia, Defendants,

DeKal b County, Georgia, Defendant-Appellant.
Cct. 21, 1996.
Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:89-CV-1102-JCF), J. Owen Forrester,
Di strict Judge.

Bef ore BARKETT, Circuit Judge, and DYER and HI LL, Senior Circuit
Judges.

PER CURI AM

DeKal b County, Georgia appeals the district court's award of
attorneys' fees in this civil rights case. The County contends
that the court abused its discretion in awarding plaintiff's
counsel $162,209 in fees when plaintiff sought no injunctive relief
and the fees awarded are disproportionate to the $500 recovered
fromthe County.

W have considered the argunents the County advances and
conclude that there is no abuse of discretion in this case. The
district court neticulously appliedthe controlling|egal precedent
to a set of facts fully supported by the record in arriving at the
fees awarded. Accordingly, we affirmon the basis of the Oder
dated Septenber 25, 1995, attached as an appendi x and hereby

incorporated into and nade a part of this opinion.



AFFI RVED.,
APPENDI X

IN THE UNI TED STATES DI STRI CT COURT FOR THE NORTHERN DI STRI CT OF
GECRG A ATLANTA DI VI SI ON

Timothy P. Duckworth, Plaintiff,
Vs.
M chael E. Whisenant, et al., Defendants.
Cvil Action No. 1:89-CV-1102-J0OF.
ORDER

The matter before the court is Plaintiff's notion for
reconsideration of an order denying an award of costs and
attorney's fees [134-1]. The court explained its denial as based
upon its inability to assess reasonable costs or attorney's fees
because Plaintiff's exhibits in support of its notion had not been
filed wth the court. After full consideration of the matter, the
court erred in that determ nation and thereby GRANTS Plaintiff's
notion for reconsideration. Thus, the order entered on January 31,
1995, [133-1] is VACATED
| . STATEMENT OF THE CASE

Plaintiff sued for injuries that he sustained as a result of
excessive force used by deputies of DeKalb County Sheriff's Ofice
whi |l e being processed into jail as a pretrial detainee. Follow ng
a non-jury trial, the court determned that Plaintiff failed to
carry his burden of proof with regard to individual officers with
the exception of O ficer Janes Patrick, who conceded that he had
kicked Plaintiff in the groin area when Plaintiff was handcuffed.
In regard to Def endant DeKal b County, however, the court criticized

its failure to discipline severely officers who filed fal se reports



concerni ng excessive force, who engaged in the use of excessive
force, or who testified falsely regarding the use of excessive
force. The court concluded that had the officers been on notice
that DeKal b County would not tolerate such conduct, the excessive
force that violated Plaintiff's constitutional rights would not
have occurred. Based upon these determ nations, the court entered
judgnment for Plaintiff and awarded Plaintiff $500 in conpensatory
damages agai nst DeKal b County and O ficer Patrick, and $10,000 in
puni tive damages against O ficer Patrick individually [122-1].1

Plaintiff filed a notion for award of costs and attorney's
fees with a brief and exhibits in support on April 18, 1994 [124-
1]. In support of its notion, Plaintiff presented evidence
indicating that attorney's fees and costs should include
conpensati on: for 519.95 hours of work perfornmed by Donald B.
Howe, Jr., for 715.5 hours of work perforned by Mchael N
Weat hersby, and for 27.50 hours of work performed by M.
Weat her sby' s paral egal s, as wel |l as out-of - pocket costs paid by M.
Howe's firm in the amount of $6,248.74, and those paid by M.
Weat hersby's firmin the anount of $8,791.75. Plaintiff submtted
affidavits fromel even attorneys practicing in Georgia that showed
a prevailing market rate for Atlanta ranging from$100 to $300 per
hour dependi ng upon the nature of the case and skill and experience
of the attorney.

Def endant s oppose Plaintiff's notion for costs and fees on the

I'n the same order, the court dism ssed clains against
Def endants M chael E. Wi senant and Lionel G Hi gdon, and awarded
$1, 000 in conpensatory damages and $5,000 in punitive danmages to
O ficer Wiisenant in his assault counterclai magainst Plaintiff.



grounds that Plaintiff is seeking an excessive sum based upon the
anount of recovery and initially request the court to deny the
notioninits entirety [127-1]. Defendants further di spute whether
Plaintiff has properly cal cul ated attorney fees and costs. First,
t hey contest whether the evidence of "prevailing market rates" has
provided this court with a proper range of rates for civil rights
litigation as conducted by Plaintiff's counsel. Second, Defendants
argue that the request does not include any deduction for
unsuccessful clainms or excessive, unnecessary, or redundant hours,
and denonstrates poor "billing judgnment.” After outlining their
objections to Plaintiff's evidence of fees, Defendants have
suggested that their tally of "reasonable" hours for Plaintiff's
counsel not surpass 904.2 hours, as conpared with the 1,262.5 hours
set forth by Plaintiff. Finally, after conparing the nonetary
awards to Plaintiff with the nonetary relief sought, Defendants
urge this court either to deny all fees requested or to adjust the
| odestar to a mninmal fee.
1. DI SCUSSI ON
A. Attorney's Fees

Norman v. Housing Authority of Cty of Montgonery, 836 F.2d
1292 (11th Cir.1988), prescribes the law in our circuit for
determ ning the appropriate award of attorney's fees. The court
must nultiply the nunmber of hours reasonably expended by a
reasonabl e hourly rate. 1d. at 1299, 1302. The party who applies
for attorney's fees is responsible for submtting satisfactory
evi dence to establish both that the requested rate is in accord

with the prevailing market rate and that the hours are reasonabl e.



Id. at 1303. After determ ning the | odestar, the court nmay adj ust

the anount depending upon a nunber of factors, including the
quality of the results and representation of the litigation. 1d.
at 1302.

1. Reasonable Hourly Rate

The first step is to ascertain a rate to charge for the
attorney's representation. Plaintiff has requested $175 per hour
for both attorneys and argues that the rel evant range based upon
the affidavits submtted is from$135 to $300 per hour. Defendants
protest on the basis that Plaintiff provided the court with only
one affidavit establishing actual rates for 8 1983 civil rights
cases. Furthernore, Defendants assert that this affiant inflated
the estimate of his hourly rate in light of the affiant's
unsuccessful 8§ 1983 cases for which he would receive no paynent.
Also contested by Defendants is the skill that Plaintiff's
attorneys exhibited based upon the valuation of the clains, the
| egal theories pursued and the fact that this was M. Wathersby's
first 8 1983 case.

"A reasonabl e hourly rate is the prevailing market rate in the
rel evant |egal community for simlar services by |awers of
reasonabl y conparabl e skills, experience, and reputation.” Nornman,
836 F.2d at 1299. Contrary to Defendant's supposition, this
circuit has recognized that a novant nmay neet his burden by
produci ng either direct evidence of rates charged under simlar
ci rcunstances or opinion evidence of reasonable rates. Id. at
1299. Furthernmore, a civil rights case involving a single

plaintiff may require analogies to other areas of representation



wi th the absence of "ongoing rel ati onship between the attorney and
the client.” 1Id. at 1300. Wiile the court is cognizant that sone
opi nion evidence may be afforded |ess weight due to differences
such as the affiant's type of casework or experience, Defendant's
attack upon the affidavits submtted is not availing.

Based upon a practice in securities and experience with civil
rights and securities cases involving attorney's fees, Robert D.
Feagin estinmated that a prevailing market rate ranged from$125 to
$300 per hour. Ral ph S. Gol dberg assessed the range as between
$125 and $250 per hour depending upon the experience of the
attorney. Richard W Hendrix stated that he charges and receives

$190 per hour for civil rights cases.?

Plaintiff clearly has net
hi s burden in providing evidence by which this court may assess the
prevailing market rate. Plaintiff's attorneys have requested $175
per hour, the anount that they charge their clients in their
respective practices.

This court has al so been gi ven anpl e opportunity to assess the
| awyering of this case for the Plaintiff. Both attorneys are
experienced litigators who ably represented their client. Since
his adm ssion to the bar in 1961, Donald B. Howe, Jr., has handl ed
over a dozen civil rights cases through trial and at |east twenty
cases that settled before trial, with the occasion to represent
both plaintiffs and defendants. An  hourly rate of $200

appropriately represents the efforts of M. Howe. Hi s co-counsel,

M chael N. Wat hersby, has been practicing in Atlanta for over a

’Attorneys Feagin, Col dberg and Hendri x have been practicing
law in Georgia since 1963, 1975, and 1979, respectively.



decade with a pronounced enphasis upon the areas of products
l[iability and comrercial litigation. Because the case at bar was
M. Weathersby's first § 1983 excessive force case, this court
deenmrs the rate of $150 per hour as a reasonable basis for
calculating his fees.

2. Reasonabl e Hours Expended

The second step requires a determ nation as to the nunber of
reasonabl e hours expended by counsel. VWi | e exercising proper
"billing judgnent," the party shoul d have excl uded t hose hours t hat
woul d be unreasonable to bill a client or opposing counsel w thout
reference to skill, reputation or experience. Norman, 836 F.2d at
1301. The court will therefore deduct unnecessary or redundant
hours and tinme spent upon "discrete and unsuccessful clains" from
the calculations. |[Id. at 1301-02.

Because reducing the hours clainmed requires the court's
precision, the lawin this circuit comands that both the proof of
the hours spent in litigation and any correspondi ng objections
posed be voiced with a simlar exactitude. Nor man, 836 F.2d at
1301. Plaintiffs have enunerated 519.95 hours spent by M. Howe
and 715.5 hours spent by M. Wathersby. Defendants have specific
objections to an estimated 358.4 of the 1,262.6 hours requested.
Al though Plaintiff asserts that ninety percent of the tine spent by
counsel was directed toward Plaintiff's successful claim against
DeKal b County and that no duplication of efforts of counsel
occurred, this court cannot agree with that assessnent.

In searching for a principled way to neke reductions for

unsuccessful clains and redundant work, the court declines to adopt



the approach of subtracting five or ten percent from the sum
requested, as advocated by Plaintiffs. Rather, finding the bul k of
Def endant's specific objections and argunents to the anounts
cl ai med t o be convi ncing, the court adopts Defendant's cal cul ati ons
of reasonabl e hours as nodified below. ® Consequently, the court's
cal cul ations, which arrive at 942 "reasonable hours" of work,
shoul d provide a nore generous return for Plaintiff's efforts.

i) Unsuccessful d ainms*

%The court is cognizant that the | aw does not pernit award
of fees under § 1988 based upon a pure proportion of the anpunt
of the civil rights plaintiff's recovery. See Cty of Riverside
v. Rivera, 477 U.S. 561, 574, 106 S.C. 2686, 2694, 91 L. Ed.2d
466 (1986). Neither would such a calculation be appropriate in
light of the inportance of Plaintiff's perseverance in this
[itigation, which may be credited with forcing a needed
exam nation of the disciplinary process in the DeKal b County
Sheriff's Ofice. Yet, by contesting only 358.4 hours, DeKalb
County was in no danger of either straining the court's tol erance
for contesting the hours clainmed or adopting a penurious
approach, which one could construe as dimnishing unfairly the
return due to Plaintiff's counsel

“The court recognizes the difficult task |eft to Defendant
in chall enging over 1200 hours cl ainmed and determ ning how to
all ocate the tine between activities conbined within a single
time entry. Wiile agreeing wwth the heart of their objections,
the court did heed Defendants' warning that Defendants' sum of
t he obj ectionabl e hours was slightly askew because sone entries
contained nultiple unsuccessful clains or duplicated activities.
The court therefore nmade adjustnents accordingly.

In the absence of evidence to the contrary, this court
has assuned that the portion of tinme spent on unspecified
activity in a conbined entry was directed toward the
unsuccessful claimor issue set forth in the sane entry.

For exanple, M. Howe spent 2.5 hours on 5/16/89
"researching malicious prosecution and preparing the
conplaint."” The court concluded that counsel was preparing
the malicious prosecution aspect of the conplaint.

Where the entries specified activities directed toward
bot h an unsuccessful claimand a successful claimwithin a
single entry, such as the failure to train with inadequate
di sci pline, allocation of "reasonabl e hours" spent becane
even nore conplicated. Exercising its discretion, the court



Following the trial, the court concluded that Plaintiff's own
testinmony contradi cted objective evidence concerning many of his
injuries; the court also voiced reservations about the credibility
of Plaintiff's treating psychol ogi st and expert on post traumatic
stress di sorder. Thus, the conpensatory danages of $500 awarded to
Plaintiff were based |argely upon the injury, pain and suffering
from Oficer Patrick's kick to Plaintiff's groin. Consequently,
the court agrees that hours spent on other aspects of Plaintiff's
damage cl ai ms shoul d be deducted fromthe | odestar where possi bl e.

Because Plaintiff did not prevail on the malicious prosecution
issue, the tinme that M. Howe included for researching and
preparing for summary judgnent on this issue should be excluded.
Simlarly, the entries that include activities in pursuit of
Plaintiff's First Amendnent clains nust also be deducted. The
court estimates that 6.25 hours clainmed by M. Howe were dedi cated
to these unsuccessful First Amendnent clains. |In regard to clains
based upon DeKal b County's failure totrainits officers, the court
estimates that counsel has inproperly included 33.8 hours, nine of
which were attributable to M. Howe.

i1) Redundant and Unnecessary Billing:

Def endant has highlighted 86.90 hours clained that revea
redundant billing for overlapping efforts in deposing wi tnesses and
parties by the two attorneys. O these hours, 19.7 hours have
al ready been struck because counsel had spent the tinme on

unsuccessful damages clainms. Plaintiff has asserted that only one

opted not to exclude the entire conbined entry and attenpted
to apportion tine in an evenhanded manner between the
activities.



attorney prepared and conducted depositions of parties and
Wi t nesses, while both attorneys attended all of the depositions.
Because a conparison of the two sets of tinme entries largely
attests to this explanation, the court has subtracted hal f of each
attorney's hours spent for nere attendance of depositions. This
amounts to a reduction of 16.25 hours for M. Howe, and 12 hours
for M. Wathersby. The court does not find the remaining 10.7
hours cal cul ated by Defendants to be redundant.

In addition, Defendant has raised issue with the nyriad of
t el ephone conferences for which Plaintiff has requested fees. The
court agrees with this objection and is therefore including a
reduction of 35 hours split between the two attorneys equally.
Simlarly, the court has adopted the 3.25 reduction in hours for
counsel's requests and reviews of |eave of absences, the 5.55
reduction in hours for non-legal services, and a reduction of 6.55
hours for m scell aneous charges that Plaintiff adm tted shoul d not
be included inits request. The court is therefore deducting these
excessive hours in the anount of 1.25 hours from M. Howe's tine
and 14.1 hours from M. Wathersbhy's tine.

3. Paral egal Hours
Def endants have chall enged a portion of the hours spent by

the paralegals to procure nedical research for the unsuccessfu
damage clains. As the court discussed above, those hours should
t herefore be excluded. Defendants have not raised issue with the
remaining 22.1 hours of paralegal work clainmed by Plaintiff.
Because there i s no evidence regardi ng t he paral egal s' expertisein

a civil rights case, the court finds that conpensation at the



| owest rate for paralegals outlined by M. Wathersby, $45 per
hour, is an appropriate fee.

In sum the court finds that M. Howe is entitled to
attorney's fees for 398.3 hours worth of work at the rate of $200
per hour. H s co-counsel, M. Wathersby, is entitled to 543.7
hours worth of conpensation at the rate of $150 per hour for his
time and to 22.1 hours worth of conpensation at the rate of $45 per
hour for the paralegals. A rough sketch of the «court's
cal cul ations is included bel ow.

4. Adjustnments to the Lodestar

After determ ning the | odestar anmobunt as above, the court is
entitled to adjust the amount of final fees awarded in Iight of the
results obtained through the litigation. Hensley v. Eckerhart, 461
U S. 424, 434, 103 S.C. 1933, 1939-40, 76 L.Ed.2d 40 (1983);
Norman, 836 F.2d at 1302. Defendants urge the court to exercise
its discretion by either denying fees altogether or by reducing
fees awarded to a minimum |In support of this request, Defendants
point to the fact that the ultimte net recovery of Plaintiff is
far below the mark of the damages sought. Defendants rem nd the
court that Plaintiff did not seek injunctive relief fromDefendants
and even suggest that this court was responsi ble for providing the
| egal theory of liability upon which Plaintiff prevailed. The nost
arresting argunent advanced by Defendant is the assertion that the
benefits of any supervisory policies instituted as aresult of this
l[itigation are "marginal" when conpared to the net worth of the
fees Plaintiff has requested. This court, however, wll not

endorse Defendants' efforts to underm ne the significance of this



[itigation.

Not all nomnal damage awards produce purely pyrrhic
victories. See Farrar v. Hobby, 506 U S. 103, 120-22, 113 S.C.
566, 578, 121 L.Ed.2d 494 (1992) (O Connor, J., concurring). As

this witer has recognized, "[w]lhen a constitutional right is

vindi cated, ... the fact that the nonetary result was small may not
al ways control. This is particularly the case where the outcone
pronotes sonme public purpose.” Cullens v. GCeorgia Dept. of

Transp., 827 F.Supp. 756, 762 (MD.Ga. 1993) (citations omtted).
The case at bar illustrates that principle.

The record bears witness to a de facto policy of the DeKalb
County Sheriff's Departnent i nposing m nimal disciplinary sanctions
for officers who used excessive force, who filed false reports
concerni ng excessive force, or who perjured thensel ves regarding
excessive force. As the court noted, the initial conplaints of
Plaintiff's famly and prior attorney to the Departnment were not
sufficient to trigger an internal investigation of Oficer
Patrick's use of excessive force. The pursuit of this litigation,
however, has revealed both the unconstitutional act of Oficer
Patrick and the tacit condonati on of such excessive force by DeKal b
County. The acknow edgenment of this practice and pattern can only
inure to the benefit of those invol ved when redressing an officer's
abuse of discretion which violates a person's constitutional
rights. This court therefore declines to exercise its discretion
to reduce the | odestar anount.

B. Costs

Plaintiff is seeking to recover expenses incurred during



litigation, which include: $6,248.74 by the firmof M. Howe and
$8,791.75 by the firm of M. Wathershy. Def endants have not
articulated any objections to the out-of-pocket costs clainmed in
Plaintiff's affidavits. The court, however, has observed that the
total of these anmounts exceeds the sumthat Plaintiff requested in
its bill of costs [125-1] by al nost $10, 000.

Upon further inspection, Plaintiff's affidavits appear to
i ncl ude costs such as general copying, conputerized | egal research,
post age, courthouse parking fees and expert w tness fees, which are
clearly nonrecoverable. See 28 U S.C. § 1920; see e.g., Kivi v.
Nationwide Mit. Ins. Co., 695 F.2d 1285, 1289 (11th G r.1983)
("additional anpbunts paid as conpensation, or fees, to expert
Wi t nesses cannot be all owed or taxed as costs in federal courts.");
Cullens v. Georgia Dept. of Transp., 827 F.Supp. 756, 766
(MD.Ga.1993). In contrast to the affidavits submtted, the court
finds that the item zed anounts originally set forthin Plaintiff's
Bill of Costs [125-1] only request costs that are cl early awardabl e
under 28 U. S.C. § 1920. The court therefore AWARDS Plaintiffs
costs in the anpbunt of $5, 730. 48.

CALCULATI ON OF ATTORNEY' S FEES & COSTS

Weat her sby

Total Hours C ai ned: 715. 50

Reducti ons
Damages 103. 4
Trai ni ng 24.8
Dupl i cati on/ Deposi ti ons 12.0
Dupl i cati on/ Tel ephone Conf. 17.5
Excessi ve/ Unnecessary Hours 14.1



Tot al Hours Deducted 171. 80
Tot al Reasonabl e Hours: 543. 70 @ $150/ hour
VEATHERSBY FEES: $81, 555

Par al egal Hours d ai ned: 27.50
Tot al Hours Deducted 5.40
Total Reasonabl e Hours: "22.10 @ $ 45/ hour
Par al egal Costs: $ 994.50
FEES AWARDED FOR VEATHERSBY: $82, 549. 50
Howe
Total Hours C ai ned: 519. 95
Reducti ons
Damages 67.4
Mal i ci ous Prosecution 4.0
Fi rst Anmendnent 6. 25
Trai ni ng 9.0
Duplication of Effort 16. 25
Dupl i cati on/ Tel ephone Conf . 17.5
Excessi ve/ Unnecessary Hours 1.25
Total Hours Deduct ed 121. 65
Tot al Reasonabl e Hours: 398. 30 @ $200/ hour
FEES AWARDED FOR HOWE: $ 79, 660
TOTAL COSTS AWARDED: $ 5, 730. 48
[11. CONCLUSI ON

This court hereby AWARDS M. Howe $79,660 in attorney's fees,
M. Weathershy $82,549.50 in attorney's fees, and $5,730.48 in

costs.



SO ORDERED, this 25th day of Septenber, 1995.
/s/ J. Onen Forrester

J. OVNEN FORRESTER
United States District Judge



