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Before DUBINA and BLACK, Circuit Judges, and MARCUS, District
Judge.

MARCUS, District Judge:

Plaintiff-Appellant Sharon Bennett appeals the district
court's grant of summary judgnment in favor of the Defendant-
Appel lee United States of Anmerica. Bennett brought this action
under the Federal Tort Cainms Act ("FTCA"), 28 U S.C. 88 1346(b)
and 2671, et seq., alleging that she suffered pernmanent injuries
due to the negligent conduct of a United States Arny soldier
stationed at Fort Gordon in Augusta, Ceorgia. Bennett's injuries
resulted from the soldier's discharge of a handgun that, in
vi ol ati on of base regul ati ons concerning privatel y-owned weapons,
had not been registered with the base Provost Mirshal's office.
The United States noved for summary judgnent, arguing, anong ot her
things, that the soldier was not acting within the scope of his
enpl oynent at the tine of the incident, and therefore no liability

could be inposed under the FTCA. The district court agreed that
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the soldier had not acted within the scope of his enploynent.
Bennett insists that the district court erred in reaching this and
ot her concl usi ons concerni ng her negligence claim For the reasons
detailed below, we affirm
| . Background

Thi s case arises out of an acci dental shooting on the night of
January 14, 1993. Early in the evening, David WIllians, a soldier
assigned to Conpany A of the 551st Signal Battalion at Fort Gordon
and residing on the base, attended the rehearsal of a band of which
he was a nenber. During the rehearsal, WIllians told a fellow
sol di er and band nenber, Adrian Risby, that he planned to visit a
| ocal dance club later that night. Risby indicated that he would
like to go, and the two servicenen arranged to neet at Risbhy's
barracks room Shortly after 11:00 p.m, WIllians, off-duty at the
time, left his residence to neet Risby. Wen he arrived at Ri shy's
quarters, WIllianms was carrying a black nylon bag that conceal ed a
personal .380 «caliber sem-automatic pistol. Bennett, an
acquai ntance of both soldiers and a guest of Risby's, was in the
room along with R sby when Wllians arrived. The trio discussed
whi ch night club to visit and other plans for the evening. At sone
poi nt during the conversation, WIllians renoved the pistol fromhis
bag and inadvertently fired it. The bullet struck Bennett in the
back and severed her spinal cord, causing permanent paral ysis bel ow
her upper waist. WIllianms subsequently pled guilty at a court
martial in June, 1993 to charges of assault with a dangerous
weapon, negligent discharge of a |loaded firearm and carrying a

conceal ed weapon.



Seeking to recover noney damages for her injuries, Bennett
submtted an adm nistrative claimto the Departnent of the Arny.
After the Arny denied her claim she filed the instant FTCA | awsui t
against the United States on My 18, 1994. In her conplaint,
Bennett alleges that the negligent acts of WIlianms nmay be
attributed to the United States on a theory of vicarious liability,
since Wllians acted within the scope of his enploynent as a United
States Arny soldier. Bennett also alleges that the Governnment was
liable for failing to adequately supervise the dormtory where she
suffered her injuries, and that WIIlianms and other Governnent
enpl oyees exacerbated her injuries by noving her imediately after
t he accident. The United States answered the conplaint, and
thereafter noved to dismss or in the alternative for summary
judgment. In an Order dated Septenber 29, 1995, the district court
assunmed that WIIlianms' negligence caused Bennett's injuries, but
accepted the Government's argunent that WIIlians had not been
acting within the scope of his enploynent at the tinme of the
shooting. The district court also concluded that the Arny did not
willfully or wantonly fail to supervise the barracks. In a
subsequent Order, the court rejected as a matter of |aw Bennett's
claimthat Arny enpl oyees aggravated her condition, since neither
WIllianms nor Risby acted within the scope of their enploynent and
no evidence had been produced to show that any other enployees
i nproperly noved her after the shooting. Bennett appeals the
district court's findings on these issues.

1. Standard of Review

The district court construed the Governnent's notion as an



application for summary judgment.* W reviewthe district court's
grant of summary judgnent de novo. Forbus v. Sears Roebuck & Co.,
30 F.3d 1402, 1404 (11th Cr.1994), cert. denied, --- US ----,
115 S.Ct. 906, 130 L.Ed.2d 788 (1995). A sunmary judgnent notion
should be granted when "the pleadings, depositions, answers to
interrogatories and admssions on file, together wth the
affidavits, if any, showthat there is no genuine issue of materi al
fact and that the noving party is entitled to summary judgnent as
a matter of law" Fed.R Cv.P. 56(c); Celotex Corp. v. Catrett,
477 U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986);
Everett v. Napper, 833 F.2d 1507, 1510 (11th G r.1987). An issue
of fact is "genuine" if the record as a whole could | ead a rati onal
trier of fact to find for the non-noving party. Ander son .
Li berty Lobby, Inc., 477 U S. 242, 248, 106 S.C. 2505, 2510, 91
L. Ed. 2d 202 (1986). An issue is "material™ if it mght affect the
outconme of the case under the governing |aw. | d. Li ke the
district court, we reviewthe evidence in alight nost favorable to
the non-noving party. Giesel v. Hamin, 963 F.2d 338, 341 (1l1th
Gir.1992).

"The FTCA operates as a |linmited waiver of the United States'
sovereign imunity. See, e.g., Lawence v. Dunbar, 919 F. 2d
1525, 1528 (11th Cr.1990). Unless the United States may be held
|iable pursuant to the ternms of the statute, the sovereign's
immunity remains intact, and no subject matter jurisdiction
exists. 1d. Rule 12(b)(1) of the Federal Rules of G vil
Procedure provides a vehicle for the dism ssal of actions for
| ack of subject matter jurisdiction. Nevertheless, where-as
here—the existence of subject matter jurisdiction is inextricably
intertwned with material facts affecting the nmerits of the
claim a district court nust be guided by the standard for
summary judgnent notions under Fed.R GCv.P. 56. 1d. at 1528-30;
Geen v. HIll, 954 F.2d 694, 697-98 (11th Cr.), w thdrawn and
superseded in part on reh'g, 968 F.2d 1098 (1992); Eaton v.
Dorchester Dev., Inc., 692 F.2d 727, 734 (11th G r.1982).



I11. Discussion

The principal question presented in this appeal concerns
| anguage in the FTCA that nmakes the United States' vicarious
liability for the negligence of its enpl oyees conti ngent on whet her
the enployee acted in the "line of duty." The FTCA waives the
Governnment's sovereign immunity for civil damages | awsuits agai nst
the United States for "injury or loss of property, or personal
injury or death caused by the negligent or wongful act or om ssion
of any enpl oyee of the Governnent while acting within the scope of
his office or enploynent, under circunstances where the United
States, if a private person, would be liable to the claimant in
accordance with the law of the place where the act or om ssion
occurred.” 28 U S.C. § 1346(b). The statute defines "enpl oyee of

the government” as including "nmenbers of the mlitary or nava

forces of the United States.” For mlitary personnel, "[a]cting
wi thin the scope of ... enploynent” nmeans acting in "line of duty."”
Id. "Line of duty,” inturn, draws its neaning fromthe applicable

state | aw of respondeat superior, WIllians v. United States, 350
UsS 857, 76 S.Ct. 100, 100 L.Ed. 761 (1955) (per curiam, taking
into account the special factors and characteristics of mlitary
activity and discipline. See, e.g., Bettis v. United States, 635
F.2d 1144, 1147 (5th Gr. Unit B 1981); Hnson v. United States,
257 F.2d 178, 181 (5th Cir.1958).°

’I'n Bonner v. Prichard, 661 F.2d 1206, 1209 (11th G r.1981)
(en banc), the Eleventh Crcuit adopted as binding precedent al
decisions of the former Fifth Grcuit Court of Appeals handed
down prior to October 1, 1981. This Crcuit also regards as
bi ndi ng precedent all decisions of Unit B of the fornmer Fifth
Circuit. Stein v. Reynolds Sec., Inc., 667 F.2d 33, 34 (11lth
Cir.1982).



Since WIllians' alleged negligence occurred in Georgia, we
| ook to CGeorgia s |law of respondeat superior. \Wile respondeat
superior is a slippery concept that eludes precise, universal
definition, Georgia courts will hold an enployer responsible for
the conduct of its enployee if the enpl oyee acted in the course of
t he enpl oyer's business and with a desire to benefit the enployer.
See Green, 954 F.2d at 698 (noting that, under Georgia law, "[t]he
tort of an enployee is within the scope of his enploynent if it is
done in furtherance of his enployer's business"”); Wallace v. ARA
Servs., Inc., 365 S. E. 2d 461, 463 (Ga. Ct. App. 1988); Wttig v. Spa
Lady, Inc., 356 S. E 2d 665, 666 (Ga.Ct.App.1987); Southern Bel
Tel & Tel Co. v. Sharara, 167 Ga.App. 665, 307 S.E. 2d 129, 131
(1983). By contrast, when an enpl oyee undertakes an act purely
personal in nature, no respondeat superior liability may be
i nposed. Green, 954 F.2d at 698; see Wrstell Parking, Inc. v.
Ai sida, 212 Ga. App. 605, 442 S. E. 2d 469, 470-71 (1994) (refusing to
hol d enpl oyer liable for acts of a parking attendant who struck a
customer with a stick, and concluding that the enployee's
"altercation with plaintiff and her boyfriend appears to have been
purely personal and not for any purpose beneficial to defendant");
Wal | ace, 365 S.E.2d at 463 (refusing to hold enployer liable for
injuries resulting froman enpl oyee's unaut hori zed use of a conpany
van for personal errands); Wttig, 356 S.E. 2d at 666 (finding that
enpl oyee who forged a purported custoner's signature on a conpany
contract acted outside the scope of her enploynent). The question
of whether a given act falls within the scope of enploynent is

hi ghly fact-specific, and turns on the uni que circunstances of the



case at bar. See, e.g., Wallace, 365 S. E 2d at 463.

At the outset, Bennett seens to suggest that each and every
act by a mlitary enployee in or around mlitary housing
necessarily falls within the scope of a soldier's enploynent. She
describes a mlitary base as a "special type of business |ocale"
that is "open for business” at all tinmes. She further naintains
that since soldiers may be called to duty on a nonent's notice, al
of their activities relate to or are limted by their enployer's
purpose. These argunents are unpersuasi ve.

We are aware of no case lawfromthis Crcuit or el sewhere to
support so sweepi ng an application of respondeat superior under the
FTCA. To begin with, a great many acts by mlitary personnel who
reside on base may be sufficiently outside the scope of their
enpl oynment to preclude vicarious liability on the part of the
Government. In Bettis v. United States, for exanple, the forner
Fifth Crcuit held that an off-duty Arny soldier who caused an
accident while driving an Arny vehicle off-base was not acting
within the scope of his enploynent. The soldier had driven the
vehicle to a nearby party. A superior officer attending the party
gave the soldier permssion to drive the vehicle back to his
barracks. The soldier understood, however, that he was not
permtted to take the vehicle off base at any time wthout
perm ssion. Nevertheless, after returning to his quarters, he used
the vehicle to drive to a neighboring town to see a girlfriend.
The accident occurred during this frolic. The district court
entered summary judgnment in favor of the Governnent, hol ding that

t he sol di er had used the vehicle without authority and for his own



personal reasons. The former Fifth Crcuit affirmed, holding that
since the soldier's "trip from beginning to end was totally
unaut hori zed, he was not acting in the scope of his enploynent."
ld. at 1148. As Bettis suggests, evidence that a negligent act is
attributable to a soldier who lives in mlitary housing may be
insufficient to support the inposition of respondeat superior
liability.

Dictum from the United States Suprene Court's opinion in
Sheridan v. United States, 487 U S. 392, 108 S . C. 2449, 101
L. Ed. 2d 352 (1988) underscores this conclusion. Sheridan concerned
a serviceman who inpermssibly kept a rifle and amunition in his
barracks at a Navy nedi cal center. After becom ng i ntoxicated, the
servi ceman wal ked to the edge of the base and began shooting at
passi ng vehicles on a public street. In the course of its opinion,
the Court remarked that the serviceman's conduct, standing al one,
did not provide a basis for inposing liability on the United
States, even though the tortfeasor lived in mlitary housing and
conmmtted his tortious acts while on base property. The Court
stressed that the "tortious conduct of an off-duty servi ceman, not
acting within the scope of his enpl oynent, does not in itself give
rise to Governnent liability...." 1d. at 401, 108 S.C. at 2455.
Sheridan, like Bettis, suggests that evenif the alleged tortfeasor
is a menber of the mlitary, and commts the allegedly negligent
act on base property, it may not follow that the soldier has acted

within the scope of his enploynent.?

®Bennett cites the Second Circuit's opinion in Taber v.
ne, 67 F.3d 1029 (2nd Cir.1995), for the proposition that the

Mai
mlitary's pervasive control over the activities of its personnel



There is no dispute that WIllianms was of f-duty at the tinme of
the alleged incident. There is also no dispute that WIIlians
visited R sby's quarters on the night of January 14, 1993 for
purely personal reasons unrelated to his responsibilities as a
sol di er. As the district court observed, WIIlians' subsequent
di scussions with Ri sby and Bennett about which night club to visit
"fail to bear even the faintest connection with his duties as an
enpl oyee of the United States Arny."™ Nor can WIIlians' possession
or concealnment of the firearm prior to or during the night of
January 14th be linked in any way to his duties as a nenber of the
armed forces. In a statenent given to mlitary authorities,
Wl lianms acknow edged that he carried the gun "just for conmon

practice. Wth all the things going on you never know who or what

supports a broad application of respondeat superior. Taber, an
FTCA case arising under Guam and California |aw, involved an

of f-duty sol di er who becane intoxicated after drinking al coholic
beverages at several base parties and on-base recreation centers.
The sol di er subsequently struck and injured another soldier while
driving a vehicle off-base in search of a |late-night snack. In
reversing the district court's finding that the intoxicated
sol di er had not been acting within the scope of his enpl oynent at
the tinme of the accident, the Second G rcuit explained that,
under California |aw, respondeat superior liability is proper
whenever the enpl oyee's "conduct is not so unusual or startling
that it would seemunfair to include the loss resulting fromit
anong ot her costs of the enployer's business.” 1d. at 1036-37
(citation and enphasis omtted). The panel treated the damage
resulting fromthe intoxicated soldier’'s conduct as one of the
"costs of base operations” properly allocable to the Governnent,
especially since the mlitary's "fairly | enient on-base drinking
policies" benefitted its interest in boosting soldiers' norale.
Id. at 1037. Taber acknow edges the expansive nature of
California s respondeat superior law. Id. at 1034-35. But even
if we were to assune that the standard applied in Taber could be
squared with the nore limted reach of the doctrine in Georgia,
the Second Circuit's opinion provides little guidance on the

i ssue before us. In particular, the Arny did not provide
Wlliams with the weapon used to injure Bennett, or in any way
encourage or facilitate his acquisition, retention or conceal nent
of the gun.



you are going to run into." R3-Exh. 1. Quite sinply, none of
WIllians' acts on the evening of the shooting furthered, or were
intended to further, his enployer's purpose.

Bennett neverthel ess argues that since WIlians' possession
of the handgun inplicated a base regulation that inposed certain
affirmative duties on him his obligation to di scharge those duties
may be considered within the scope of his enploynent. Bennet t
contends that the United States' "enployee's actions, in
possessing, carrying and concealing a personal firearm were in
violation of Fort CGordon security regulations.... [and] suggests
the existence of vicarious liability." Appellant's Br. at 12.
Fort Gordon regulation 210-13, which relates to the "Control of
Firearms, Amunition, and Oher Dangerous Wapons," expressly
limts the kind of weapons that may be brought onto the
installation. Anong other things, the regulation requires that all
privatel y-owned weapons be registered with the Provost Mrshal's
office within three days after arrival on the base, subject to
certain exceptions not applicable here. R3-Exh. 4. The regulation
al so forbids the carrying of conceal ed weapons. Violators of the
regul ation are subject to mlitary punishnent.

As support for her position, Bennett places great enphasis on
the Ninth Grcuit's analysis in Lutz v. United States, 685 F.2d
1178 (9th Cr.1982). In Lutz, the plaintiffs sought to hold the
Governnent liable for injuries attributable to an Air Force sol di er
who failed to properly control his dog. Soldiers living in base
housing were permtted to own pets, but were required to conply

with a base regulation that directed pet owners to control their



ani mal s. The Plaintiffs alleged that the soldier's negligent
handl i ng of his dog allowed the dog to attack a small girl playing
in a nearby yard. The district court found that, by bringing his
pet on base, the soldier did not act in the line of duty, but
rather for his own benefit. As a result, the court concluded, no
respondeat superior liability could be inposed under the FTCA. On
appeal, the Ninth Crcuit reversed, holding that since the soldier
"was del egated a specific mlitary duty, the performance of which
furthered the interests of the Air Force," he acted in the |ine of
duty and within the scope of his enpl oynent. ld. at 1183. In
reaching this conclusion, the Ninth Grcuit acknow edged that not
"every act of a base resident is wthin the scope of his
enpl oynent . " | d. It nevertheless suggested that "[military
housing presents a unique situation. Unli ke enployees and
residents of cities and towns, the enploynent relationship of
residents of mlitary bases continues even during the off-duty,
at-home hours." Id.

The holding in Lutz has been rejected by three of our sister
Circuits and several district courts. See Chancellor v. United
States, 1 F.3d 438 (6th G r.1993); Piper v. United States, 887
F.2d 861 (8th G r.1989); Nel son v. United States, 838 F.2d 1280

(D.C.Cir.1988); Stanley v. United States, 894 F.Supp. 636
(WD. N Y.1995); Brotko v. United States, 727 F.Supp. 78
(D.R1.1989). These opinions recognize that sone regulations

governing the conduct of mlitary personnel sinply do not inpose
requirenents within a soldier's "scope of enploynent.” In Nelson,

for exanple, the court considered a regul ation al nost identical to



the one at issue in Lutz. The regulation required pet owners to
control the animals they kept on the base. Plaintiffs alleged that
an Air Force soldier living on the base failed to prevent his dog
from attacking a neighboring child. The district court entered
j udgnment agai nst the Governnent, partly on a theory of respondeat
superior and relying heavily on Lutz. The Court of Appeals
affirmed the judgnment, but rejected the district court's respondeat
superior analysis. In so doing, it criticized the Nnth Crcuit's
reasoni ng:

Under Lutz, all duties inposed by mlitary regulation, no
matter how trivial, could fall within the enployer-enpl oyee

rel ati onship. In the unique context of life on a mlitary
base, however, the governnment is nmuch |ike an ol d-fashioned
"conpany town." Wthin this nulti-faceted rel ationship, the

mlitary inposes duties on personnel, not all of which are
pl ausi bly viewed as inposed by the governnent in its role as
enpl oyer. ... Because such duties, although established by
mlitary regulations, do not run to the benefit of the
enpl oyer and are linked only incidentally wth the enpl oynent
rel ati onshi p, they cannot be said to be discharged within the
scope of enpl oynent.

Id. at 1283-84. The court added that the Ninth Crcuit's opinion
provided no limting principle on the Government's vicarious
liability, effectively making the United States an insurer for an
entire universe of bizarre accidents that m ght occur onamlitary
instal l ati on:
Mlitary regulations typically govern a wi de range of base
residents' activities, touching nost aspects of private and
public life. To hold the governnent potentially liable for
all damage done on a mlitary base that violates any one of
the nmany base regulations would expand liability in ways
inconsistent with the idea that the FTCA nust be strictly
interpreted as alimted relinqui shnment of sovereignimmunity.
ld. at 1284.
To the extent that Lutz can be read to suggest that every duty

i nposed by base regulations falls within the enployer-enpl oyee



rel ati onship as a consequence of the mlitary's pervasive interest
in fostering order and discipline, we think the Ninth Crcuit's
opi nion sweeps too broadly. Lutz inposes on the United States a
risk of respondeat superior liability far beyond that of its
private enpl oyer counterparts. W need not equate mlitary housing
with a "conpany town" to recognize that while providing on-site
residences for soldiers may foster canmaraderie, encourage
discipline and facilitate rapid nobilization in the event of a
crisis, it does not draw the entire panoply of soldiers' on-base
activities within the anmbit of the enploynent relationship. The
connection between mlitary service and trivial or housekeeping
regul ations that benefit the mlitary's purpose only in an indirect
sense may be far too tenuous to trigger vicarious liability under
the FTCA. And whileBettis, Hi nson and other Circuit precedents do
suggest that the concept of "scope of enploynent” nust be tailored
to the "special factors and characteristics of mlitary activity
and di sci pline,"” these opi nions neverthel ess confirmthat Congress,
when it waived the United States' sovereign immunity for FTCA
|awsuits, did not intend to sever the concept of respondeat
superior liability fromits common | aw noorings. See 28 U S.C. 8§
2674 (providing that the "United States shall be liable ... in the
sanme manner and to the sane extent as a private individual under
i ke circunmstances").

It follows that the existence of a base regul ati on governing
the manner and nethod of WIIlians' personal possession of the
handgun does not draw conpliance with that regulation within the

scope of his enploynment. The regulation at issue in this case,



which pertains to private weapons that individuals may elect to
bring onto the base, bears a highly attenuated relationship to the

Arny's purpose. Not ably, the regulation applies not just to

soldiers, but rather to all individuals on the prem ses of Fort
Gor don. At the sane tinme, the regulation does not apply to
servi cemen who keep weapons off-base. The existence of the

regul ati on cannot, standing alone, convert a soldier's private act
of carrying a personal firearm into conduct sonehow designed to
further or benefit his enployer's purpose.

Qur conclusion is not inconsistent with the fornmer Fifth
Circuit's opinion in Craft v. United States, 542 F.2d 1250 (5th
Cr.), reh'g denied, 546 F.2d 906 (1977). Craft concerned an Arny
sol di er who i nadvertently injured the child of a neighboring famly
while nowing the |lawn surrounding his assigned residence at a
mlitary installation in Al abama. The soldier had been given
on-post housing in a multi-unit conplex where the child lived with
his parents. Upon taking up residence, the soldier was advised
that he would be required to maintain the grounds imrediately
surrounding his apartnent. Base regul ati ons governed the nmanner
and net hod by which the soldier was expected to nmaintain the | amn.
The soldier was given verbal and witten instructions regarding
| awn care, and his yard work was inspected by Arny officials. It
was in the mdst of cutting his assigned portion of the | awn that
the soldier struck the child with the | awn nower.

The child and her parents thereafter filed suit against the
Government under the FTCA The CGovernnent noved for sunmary

j udgnment, arguing that the soldier was not acting in the "line of



duty" at the tine of his allegedly negligent conduct. The district
court agreed, and entered judgnent in favor of the United States.
On appeal, however, the former Fifth Crcuit reversed, hol di ng that
the soldier was acting within the scope of his enploynent. The
panel expl ained that, under Al abama | aw, an enpl oyer may be |iable
for acts conmmtted "in or about the business or duties assigned to
himby his enployer.” 1d. at 1254 (citing Wells v. Henderson Land
& Lunmber Co., 200 Ala. 262, 76 So. 28, 29 (1917)). The court then
reiterated that the soldier undertook the task of nmowi ng the | awn
pursuant to the command of base regulations and his superior
of ficers:

At the tinme of Child' s injury, Soldier was performng a

specific duty which had been assigned to him+to cut his

portion of the lawn, was receiving a CGovernnental subsidy
through his |living quarters, was subject to mlitary

di sci pline, and was not on |eave. Soldier's only choice was

the immterial one of which type of Government permtted

nowi ng device he would use. Under Al abama |aw, once it is
recogni zed that Soldier was performng a duty specifically
assigned to him the necessary conclusion is, and we hold as

a matter of law, that Soldier was acting within the scope of

hi s enpl oynent .

ld. at 1256.

The critical difference here is that, unlike the soldier in
Craft, who was required by specific regulation to now the |awn
surrounding his quarters, WIllianms was not conpelled in any sense
to owmn or bring onto the base a private weapon. WIllians nmade a
voluntary decision to subject hinself to the strictures of the
regul ation; his enployer took no part in this choice. It is the
absence of any specific requirement to perform the underlying

act—the soldier's threshold decision to possess a handgun—that



di stingui shes this case from Craft.* More to the point, the
absence of conpulsion is powerful evidence that the Arny did not
think its purpose furthered by the soldier's possession of a
private handgun. The fact that Fort CGordon officials thought it
advisable to promulgate certain regulations governing those
sol diers who did choose to bring approved weapons onto the base
does not convert a personal choice to bear a personal firearmwhile
of f-duty into an act designed to further the enployer's business.”

Still another fornmer Fifth Crcuit case illustrates this
principle in an anal ogous context. In Hnson v. United States, an
Arny nedical officer, while driving his personal autonobile en
route to his first duty assignnment, <collided wth another
autonobile off the prem ses of the base, and injured that car's
passengers. The victins sued the United States under the FTCA
The district court granted the Governnent's notion for summary
judgrment, holding that the soldier was not acting within the scope

of his enployment at the time of the accident. The Court of

‘I'n a narrow sense, the soldier in Craft did have a nmeasure
of choice. He was not required to accept the on-post |iving
gquarters assigned to him If he declined the offer, however, he
woul d have forfeited the nonthly housing all owance given to arned
forces nmenbers residing in non-governmental housing. 542 F.2d at

1252. In other words, the soldier "would have no on-base housing
and no [allowance] for an off-base residence.... [T]lhis is truly
a Hobson's choice.” 1d. at n. 5. At Fort CGordon, by contrast,

the Arny did not offer privileges to those soldiers who brought
privatel y-owned weapons on base. Nor did it threaten to penalize
t hose sol diers who declined to bring otherw se perm ssible
weapons onto the base. It is this kind of freedom of choice that
separates Craft fromthe case at bar.

®This | ogic underscores our difficulty with the Ninth
Circuit's analysis in Lutz. Since no soldier was conpelled to
bring a dog or other animal onto the base, it is difficult to
concei ve how the regulation requiring pet owners to control their
pets created duties within the soldier's "line of duty."



Appeal s reached the opposite conclusion, and reversed. In so
doing, the panel stressed that the soldier was executing an
unequi vocal order that commanded himto travel to the site of his
first assignnent. "He was not going to work," the court expl ai ned,
"he was [instead] engaged in the performance of one of the very
duties specifically assigned to him receiving Arny pay, subject to
mlitary discipline and not on |eave. H's only choice was the
imuaterial one of route and neans of travel." Id. at 182. For
t hese reasons, the court concluded that, under Ceorgia l|law the
sol dier had acted within the scope of his enploynent. 1d. at 183.
In Hnson, as in Craft, the United States was exposed to respondeat
superior liability precisely because the act giving rise to the
al | eged negl i gence had been undertaken not at the discretion of the
soldier, but rather at the command of the mlitary in order to
further its purposes. See also Hallberg v. Hlburn, 434 F.2d 90,
92-93 (5th G r.1970) (finding that soldier acted within the |ine of
duty while traveling on the last leg of his journey to report to a
new assi gnnent, even though he had taken the previous several days
off); United States v. Culp, 346 F.2d 35, 36 (5th Cr.1965) (per
curiam (follow ng H nson ).
| V. Concl usion

The scope of enploynent doctrine, in Ceorgia as el sewhere,
turns on whether the enpl oyee has acted to benefit his enployer's
purpose. Sinply put, the exi stence of a base regulation inplicated
by a soldier's all eged negligence does not invariably transforman
act otherw se outside the soldier's line of duty into one for which

the United States nmay be deened responsi ble under the FTCA. The



key inquiry remains whether the regulation inposes duties that
directly and substantially serve the mlitary's purpose. we
conclude, therefore, that the district court properly held that
Wl lianms' conduct on the night of January 14, 1993 cannot be the
basis for vicarious liability under Georgia s |aw of respondeat
superior. WIlians' activities on that evening were unrelated to
any enploynment relationship with the mlitary, and were not
undertaken to further his enployer's business. Since the district
court did not err in rejecting the other theories that Bennett
proffered in support of her claim the decision belowis

AFFI RVED. ©

®Bennett's suggestion that the Arny's failure to "properly
enforce the regul ations constitutes negligence” and is "at the
very |east, [a] question[ ] of fact for a jury," Appellant's Br.
at 19-20, is unpersuasive. There is no evidence in the record
tending to establish that the Governnent failed to enforce the
registration requirenent, let alone that it knew prior to the
ni ght of the shooting that WIIlians possessed an unregistered
weapon. There is no evidence suggesting that the Government was
negligent in its supervision of R sby's barracks on the night in
question. And there is no evidence on which a reasonable jury
could hold the Governnent vicariously liable for acts of R sby
and Wllians imediately after the shooting that inadvertently
may have exacerbated Bennett's condition.

In her brief, Bennett argues that WIlians' violation
of regul ation 210-13 constituted negligence per se under
Georgia law. Since we find that the district court properly
concluded that the United States cannot be held directly or
vicariously liable to her under the FTCA, we need not
address whether WIlians' conduct was negligent within the
meani ng of the Act.



