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D strict Judge.

Before BIRCH and CARNES, Circuit Judges, and M CHAEL", Senior
D strict Judge.

CARNES, Circuit Judge:

After International Business Mchines (IBM canceled its
Retirenment Education Assistance Program (REAP), the plaintiffs,
former REAP beneficiaries, brought state |aw clains for breach of
contract and fraud against IBM in state court. | BM renoved the
case to federal district court on federal question grounds, and
t hen sought dism ssal of the plaintiffs' clains as preenpted by the
Enpl oyee Retirement |Income Security Act, 29 U S.C. § 1001 et seq.
(ERISA). The district court denied IBMs notion to dismss, but it
granted IBMs notion to certify the preenption issue for
interlocutory appeal pursuant to 28 U S.C. 8§ 1292(b). W granted
perm ssion for the interlocutory appeal in order to deci de whet her
clainms for REAP, a non-ERI SA benefit, are nonethel ess preenpted by

ERI SA because of REAP' s inclusion in a nultibenefit plan containing

"Honor abl e Janes H. M chael, Senior U 'S. District Judge for
the Western District of Virginia, sitting by designation.



ERI SA benefits.

For the reasons that follow, we hold that REAP' s inclusion in
a multibenefit plan containing ERI SA benefits does not nmake REAP
itself an "enployee welfare benefit plan"™ governed by ERI SA
Li kew se, its inclusion also fails to turn the plaintiffs' state
law cl ainms for REAP benefits into clains for ERI SA benefits under
29 U.S.C. 8§ 1132(a). Because the plaintiffs' state | aw cl ai ns may
not be "recharacterized" as federal clainms for ERI SA benefits, the
plaintiffs' conplaint does not include a sufficient federal
guestion to support renoval jurisdiction. Therefore, the federal
courts | ack subject matter jurisdiction over this case, and it nust
be remanded to state court for further proceedi ngs.

| . FACTS AND PROCEDURAL HI STORY

In 1992, IBMoffered certain enployees an early retirenent and
| eave program known as Individual Transition Options Il (ITO11).
In order to provide eligible enployees with pertinent information
regarding the benefits in ITOIIl, IBM created and distributed a
summary plan description (SPD). The ITO 1l SPD includes, anong
ot her  things, eligibility requirements for participation,
adm ni strative procedures, the nane of the plan adm nistrator, and
a list and description of benefits offered under the plan. The
first page of the SPD al so contains a footnote, stating that I TO ||
is subject to ERI SA

One of the benefits nentioned in the ITO Il SPD is REAP. At
the tinme ITO Il was inplenented, the REAP benefit consisted of
rei nbursenents for certain educational expenses in an anount up to

$2, 500. IBM had voluntarily provided REAP to eligible |BM



enpl oyees and their spouses prior to ITOIl. The SPD states that
enpl oyees who elected to participate in ITO 1l would continue to
have access to REAP. In Decenber 1992, |BM revoked or suspended
t he REAP benefit.

The plaintiffs are two former |IBM enpl oyees who elected to
participate in ITO Il while it included REAP, and t he spouse of one
of them They filed suit in state court. In their conplaint, the
plaintiffs allege that IBMfraudul ently i nduced themto take early
retirement under I TO 1l by offering continued access to REAP, and
that 1BM breached its contract with the plaintiffs to continue
REAP.' The plaintiffs seek relief on behalf of thenselves and a
proposed class of persons consisting of ITO Il participants and
t heir spouses.

| BM renoved the case to federal district court on the ground
of ERI SA preenption and noved to dismiss the plaintiffs' clains.
Wi | e conceding that sonme of the benefits provided in ITOIIl, if
they were provided individually, would not be governed by ERI SA,
I BM argued in its notion that ITO Il is, as a whole, an ERI SA
enpl oyee wel fare benefit plan. Based on this reasoning, |BMargued
that the plaintiffs' clains nust be dism ssed because they "rel ate
to" ITO Il and are therefore preenpted.

Because | BM presented evidence beyond the pleadings in its
notion, the district court converted the notion into one for

summary judgnment. The district court then denied the notion. The

The spouse-plaintiff could not participate in the early
retirement program but was entitled to use the REAP benefit. The
spouse-plaintiff alleges an injury simlar to that alleged by the
enpl oyee-plaintiffs.



court held that the plaintiffs' clainms were not preenpted by ERI SA,
even though their clains may relate to ITO I, because ITO Il "as
a whole" is not an ERISA "plan." The court explai ned:
VWhile it appears that ITO Il certainly provides nunmerous ERI SA
benefits, it al so contains non-ERI SA benefits. Defendant asks
the Court to sweep the non-ERI SA benefits up into the ERI SA
benefits and consider the entire benefits package as an ERI SA
pl an. Defendant has cited no authority for the Court to do
this. In fact, defendant cites contrary authority. In

Wlliams v. Wight, 927 F.2d 1540, 1550 (1i1th Cr.1991), a

case involving a nultibenefit retirenment package, the El eventh

Crcuit treated the ERISA benefits as a "plan" subject to

ERI SA and the non-ERI SA benefits as separate and subject to

state law. The Court is conpelled to follow Eleventh Circuit

precedent and therefore concludes that state | aw shoul d apply
to non-ERI SA benefits that are part of a nultibenefit package
cont ai ni ng ERI SA and non- ERI SA benefits.

Order of March 30, 1995, at 6 (footnote omtted).

In that sanme order, the district court also denied the
plaintiffs' notion to remand the case to state court for |ack of
federal question jurisdiction. The court stated that it could not
decide whether the plaintiffs' conplaint presented a federal
guestion, because the court |acked sufficient information to
det er mi ne whet her REAP i s an ERI SA benefit or a non-ERI SA benefit.?
The court said it would allow plaintiffs to renew their notion for
remand after discovery.

IBM filed a 28 U S.C. 8§ 1292(b) notion for interlocutory
appeal of the March 30, 1995 order and opinion. Pursuant to 8§
1292(b), the district court found "substantial ground for
di fference of opinion" on an issue, the resolution of which would

mat eri ally advance the term nation of the case, and certified for

At that point, IBM had not conceded that REAP, standing
al one, is not an ERI SA benefit. |BM nmade that concession during
oral argunment before this Court.



appeal its holding that ERI SA:

does not preenpt a claiminvolving an educational assistance

program funded fromgeneral corporate assets which is part of

a multibenefit plan containing ERI SA and non- ERI SA benefits.
Oder of My 4, 1995 at 1. We granted permssion for the
interlocutory appeal.

Because this appeal cones before us on the denial of sunmmary
judgment, we reviewthe district court's conclusions de novo. See
Menuel v. City of Atlanta, 25 F.3d 990, 994 n. 7 (11th G r.1994)
(de novo review applies to denial of summary judgnent certified for
appeal pursuant to 28 U.S.C. § 1292(b)).

1. DI SCUSSI ON
In its order denying IBMs notion for sunmary judgnent and
the plaintiffs' nmotion for remand, the district court first
analyzed I1BMs argunent for preenption and then addressed the
jurisdictional issue. In contrast, we shall begin by addressing
the plaintiffs' contention that the district court |acks
jurisdiction over this case. After deciding the jurisdictiona
issue, we will consider as nuch of the preenption issue, which is
the issue certified by the district court, as our jurisdiction
permits.?
A. REMOVAL JURI SDI CTI1 ON
A defendant may renove a case to federal court only if the

district court would have had jurisdiction over the case had the

®As we have held before, the jurisdiction of this Court is
not confined to the precise question certified by the district
court, "because the district court's order, not the certified
question, is brought before the court” on a § 1292(b) appeal .
Aldridge v. Lily-Tulip, Inc., 40 F.3d 1202, 1207 (11th G r.1994).
See also 1 Susan H. Black et al., Federal Appellate
Procedure—1th Circuit § 3:203 (1996).



case been brought there originally. 28 US.C. § 1441. A federal
district court has original jurisdiction over diversity cases and
cases arising under federal |[|aw. 28 U . S. C 88 1331, 1332. No
di versity exists between the plaintiffs and 1BM so we nust decide
whet her the plaintiffs' case arises under federal |aw

A case does not arise under federal |aw unless a federa
question is presented on the face of the plaintiff's conplaint.
See Franchi se Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S.
1, 11, 103 S.Ct. 2841, 2845, 77 L.Ed.2d 420 (1983). This is known
as the "wel | - pl eaded conpl aint” rule, because it directs our focus
tothe terns of the conplaint as the plaintiff chooses to frane it.
If the plaintiff elects to bring only state | aw causes of action in
state court, no federal question will appear in the conplaint that
could satisfy the well -pl eaded conplaint rule, and t he case nmay not
be renoved to federal court. 13B Charles A Wight, Arthur R
MIller & Edward H. Cooper, Federal Practice and Procedure 8§ 3566
(1984).

Because a federal question nust appear on the face of the
plaintiff's conplaint to satisfy the well-pleaded conplaint rule,
a defense which presents a federal question can not create renova
jurisdiction. Thus, a case may not be renoved to federal court on
the ground of a federal question defense alone, even if that
defense is valid. See, e.g., Franchise Tax Board, 463 U. S. at 25-
28, 103 S. Ct. at 2854-56 (holding that ERI SA preenption defense,
wi thout nore, does not create renoval jurisdiction). The
plaintiffs in this case brought only state lawclains. |BMrenoved

this case to federal court on the ground of ERISA preenption, a



federal |aw defense. Under the general terns of the well-pl eaded
conplaint rule, the renmoval of this case to federal court was
i nproper, because the preenption defense is not presented on the
face of the conpl aint.

However, there is a qualification to the well-pleaded
conpl aint rule: a doctrine known as "conplete preenption" or
"super preenption.” Under that doctrine, Congress may preenpt an
area of law so conpletely that any conplaint raising clains in that
area i s necessarily federal in character and therefore necessarily
presents a basis for federal ~court jurisdiction. E. g.
Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58, 63-64, 107 S. Ct
1542, 1546, 95 L. Ed.2d 55 (1987) (citing Avco Corp. v. Machinists,
390 U.S 557, 88 S.Ct. 1235, 20 L.Ed.2d 126 (1968)). Such
"conplete preenption”™ will convert state law clains into federa
claims for the purposes of the well-pleaded conplaint rule,
all owi ng a defendant to renove the case to federal court. Congress
has acconplished this "conplete preenption” in 29 U. S.C. 8§ 1132(a),
whi ch provides the exclusive cause of action for the recovery of
benefits governed by an ERI SA plan. Metropolitan Life, at 65-67,
107 S.Ct. at 1547-48. State law clainms seeking relief available
under 8 1132(a) are recharacterized as ERI SA clains and therefore
"arise under" federal law. Id. at 67, 107 S.Ct. at 1548. See al so
1 WlliamW Schwarzer et al, Federal G vil Procedure Before Trial
88 2:768-2:769 (1996).

To sum up, the jurisdictional issue in this case turns on
whet her the plaintiffs are seeking relief that is avail abl e under

29 U.S.C. 8§ 1132(a). If they are, Metropolitan Life requires us to



recharacterize the plaintiffs' clains as an ERI SA claim and hold
that renoval jurisdiction exists. But if the plaintiffs are not
seeking relief available under 8§ 1132(a), then the plaintiffs'
clainms may not be recharacterized as a claimunder § 1132(a), and
no federal question jurisdiction exists.

Section 1132(a) states that a participant or beneficiary of a
"plan" may bring suit "to recover benefits due to him under the
ternms of his plan...." 29 US. C A 8 1132(a)(1)(B) (West 1985).
The term"plan" as used i n ERI SA neans an "enpl oyee wel fare benefit
pl an” (or an enpl oyee pension benefit plan, which is not at issue
in this case). See 29 U S.CA 8 1002(3) (West Supp.1996). [|IBM
conceded at oral argunent that REAP, standing alone, is not an
enpl oyee wel fare benefit plan covered by ERI SA. According to the
plaintiffs, that concessionis determnative. The plaintiffs argue
that REAP is the "plan" fromwhich they seek benefits, and because
REAP is not an enployee welfare benefit plan, their clains are
outside the scope of § 1132(a). In response, IBMargues that: (1)
I TO 11, as a whole, is an enpl oyee wel fare benefit plan; (2) REAP
cannot be severed from the ITO Il nultibenefit package; and,
therefore, (3) clains for REAP are clains for ITO Il benefits that
fall within the scope of § 1132(a).

So, in order to determ ne whether the plaintiffs are stating
claims under 8 1132(a), which wll determ ne whether federal
guestion jurisdiction exists, we nust decide if REAP becane an
ERI SA-covered plan as a result of IBMs inclusion of REAP in I TO
. The district court addressed this "plan within a plan"

subi ssue in the process of addressing whether the plaintiffs'



clainms for REAP benefits are preenpted by ERI SA. Al though we agree
t hat subi ssue nust be addressed, we believe that it should be done
in the context of deciding federal question jurisdiction (and thus
removal jurisdiction). An ordinary ERI SA preenpti on defense, even
if valid, is not enough to create federal question jurisdiction.
E.g., Franchise Tax Board, at 25-28, 103 S.C. at 2854-56.
Therefore, we decide the "plan within a plan" subissue, which is
determ native of the 8 1132(a) i ssue and therefore of the "conplete
preenption” question, as a neans of deciding if this case was
properly renoved to federal court.

W will now analyze whether clains for a benefit plan not
covered by ERISA fall within the scope of 8 1132(a) as a result of
t hat non-ERI SA plan being provided in a nultibenefit plan along
wi th ERI SA-covered enpl oyee wel fare benefit plans.

B. THE PARAMETERS OF AN ERI SA " PLAN'
We begin with the | anguage of ERI SA's definitional statute.
According to ERI SA, an "enpl oyee wel fare benefit plan" governed by
ERI SA i ncl udes:
any plan, fund, or program which was heretofore or is
hereafter established or maintained by an enployer or by an
enpl oyee organi zation, or by both, to the extent that such
pl an, fund, or program was established or is maintained for
the purpose of providing for its participants or their
beneficiaries, through the purchase of i nsurance or ot herw se,
(A) nedical, surgical, or hospital care or benefits in the
event of si ckness, acci dent, di sability, death or
unenpl oynent, or vacation benefits, apprenticeship or other
training prograns, or day care centers, schol arship funds, or
prepai d | egal services...

29 U.S.C.A 8 1002(1) (West. Supp.1996) (enphasis added). 1In other

words, a plan is an "enpl oyee wel fare benefit plan” to the extent,

and only to the extent, that it is maintained for the purpose of



provi ding the types of benefits that Congress decided to protect in
ERI SA ( hereinafter, the "ERI SA benefits"). O, as we have
expl ai ned before:
[a] plan, fund or program furnishing both benefits listed in
ERISA 8 3(1), 29 U S.C 8§ 1002(1) or § 302(c) of the Labor
Managenent Rel ations Act, 29 U.S.C. 8§ 186(c), and benefits not
listed in those sections, is subject to ERISA to the extent
t he plan, fund or programhas as its purpose the providing of
t he enunerated benefits.
Donovan v. Dillingham 688 F.2d 1367 n. 5 (11th G r.1982) (en
banc). The | anguage of our Donovan decision indicates that ERI SA
coverage within a nultibenefit plan does not reach beyond the
benefits described in 8 1002(1). That neans non-ERI SA benefits do
not fall within ERISA's reach nerely because they are included in
a multibenefit plan along wth ERI SA benefits.
We applied the Donovan interpretation of the statutory
| anguage in Wllianms v. Wight, 927 F.2d 1540 (11th Cr.1991), a
case that invol ved i ssues of ERI SA coverage in a nultibenefit plan.
We held in WIlians that certain non-ERI SA benefits, e.g., paynent
of a country club nenbership, promsed by an enployer to an
enployee in a nultibenefit retirenent package that al so provided
ERI SA benefits, were not covered by ERI SA. See 927 F. 2d at 1549 n.
17, 1550. 1In so holding, we cited 29 U.S.C. 8§ 1002, which provides
the definition of an enpl oyee welfare benefit plan. 1d. WIIlians
establishes that an enployer's decision to provide a non-ERI SA
benefit in a nmultibenefit plan containing ER SA benefits does not
turn the non-ERI SA benefit into an enpl oyee wel fare benefit plan.
The parti es agree that ERI SA does not govern REAP. It follows

that according to the ERI SA definition of an enployee welfare

benefit plan, as interpreted in Donovan and WIlianms, REAP is not



part of an enpl oyee benefit plan as a result of its inclusion in
I TO-11. Because the plaintiffs are not seeking benefits from an
enpl oyee wel fare benefit plan, their clainms do not fall within the
scope of 29 U.S.C. 8§ 1132(a). Since the plaintiffs' clains do not
fall within 8§ 1132(a), those clains may not be recharacterized as
an ERI SA claim under that section, and no "conplete preenption”
exi sts. For that reason, there is no federal question jurisdiction
and this case was inproperly renoved to federal court.
C. DEFENSI VE PREEMPTI ON:  THE "RELATES TO' TEST

| BMstrenuously argued before this Court that the plaintiffs’
cl ai ms nust be preenpted because those clains "relate to" an ERI SA
pl an. ERI SA supersedes "any and all State |aws" that "relate to
any enpl oyee benefit plan.” 29 U S.C. A 8 1144(a) (West 1985). |If
the plaintiffs' clains sufficiently relate to an ERI SA plan,
ordinary preenption principles would bar the plaintiffs' state | aw
action. W can not deci de whether the plaintiffs' clains relate to
an ERI SA pl an, however, because we have no jurisdiction over this
case. The defense of ordinary ERI SA preenption, by itself, does
not create federal question jurisdiction. See Franchise Tax Board,
463 U.S. at 7, 27-28, 103 S.Ct. at 2845, 2855-56. Wthout any
basis for federal jurisdiction over a case, a federal court can not
decide a preenption defense. Any defensive preenption argunents
| BM seeks to raise will have to be decided, if at all, in state
court.

I 11. CONCLUSI ON

We VACATE the district court's order denying sumrary judgnent

and REMAND to the district court with instructions to REMAND this



case to state court.



