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Appeal from the United States District Court for the Northern
District of Ceorgia. (No. 4:90-CV-063-HLM), Harold L. Murphy,
D strict Judge.

Before ANDERSON, Circuit Judge, and FAY and KRAVITCH, Seni or
Circuit Judges.

FAY, Senior Circuit Judge:

Def endant s appeal the district court's denial of their notion
for summary judgnment based on qualified inmmunity. W vacate and
r emand.

l.
James Narey ("Plaintiff") filed suit under 42 U S.C. § 1983

! and Janmes Moss

agai nst Darrel Dean, John Gates, Tommy d nstead,
(collectively "Defendants"), alleging that Defendants violated his
Fifth and Fourteenth Amendnment rights to due process by denoting

himfromhis tenured position as Director of the Northwest Georgia

'Plaintiff originally filed his conplaint against James G
Ledbetter in his individual capacity as Conm ssioner of the
Ceorgi a Departnent of Human Resources. Pursuant to Fed.R Cv.P.
25(a) and Fed.R App.P. 43(c), Ledbetter's successor in office,
Tomry O nstead, has been substituted as a party-defendant.



Community Mental Health Center (the "Center") in Fort gl ethorpe,
Georgia. As the reason for Plaintiff's denotion, Defendants cited
nunerous problems with Plaintiff's managenent of the Center,
i ncl udi ng i nproper comm ngling of Center funds, inproper handling
of client funds, msuse of state grant-in-aid funds, failure to
conmply with account ant reconmendat i ons regarding fiscal
responsi bility and drug i nventory, and i nproper handling of | eases.
Plaintiff countered, however, that Defendants had concocted these
"trivial, technical, mnute and inconsequential" charges agai nst
himmmerely to renmove himfromhis position. At trial, Plaintiff
asserted two clains relevant to this appeal: First, Plaintiff
claimed that Defendants denoted him for pretextual reasons in
violation of his constitutional right to substantive due process.
Second, Plaintiff clained that Defendants inproperly failed to
satisfy the requirenents of progressive discipline before denoting
him Both clains were sent to the jury; the jury returned a $1.7
mllion verdict in Plaintiff's favor.

On appeal, this Court reversed that verdict, hol ding that our
decision in McKinney v. Pate, 20 F.3d 1550 (11th Cr.1994), cert.
denied, --- US ----, 115 S.C. 898, 130 L.Ed.2d 783 (1995)
precluded Plaintiff from maintaining a substantive due process
cl ai m based on pretextual firing. Narey v. Dean, 32 F.3d 1521
1526-28 (11th G r.1994). Prior toMKinney, the lawof our Grcuit
was that " "[a] violation of a public enployee's right to
subst anti ve due process occur[red] when an enpl oyer deprive[d] the
enpl oyee of a property interest for an i nproper notive and by neans

that [were] pretextual, arbitrary and capricious, regardless of



whet her or not a hearing was held." " MKinney, 20 F.3d at 1558-59
(quoting Nolin v. Douglas County, 903 F.d. 1546, 1553-54 (11th
Cr.1990) (internal quotation marks omtted) (alterations not in
original)). In McKi nney, we overruled the I|ine of cases
establishing that |aw, and instead established that an allegation
of pretextual firing inplicates only procedural, and not
substantive due process. 1d. at 1564-65; see also Narey, 32 F.3d
at 1526 (discussing McKinney ). Thus, after MKinney, Plaintiff
was entitled to maintain only a procedural due process claim
agai nst Def endants. Narey, 32 F.3d at 1527. In assessing that
claim we found that Plaintiff had been afforded adequate
procedural protection both before and after his denotion; we
therefore ruled that Defendants had not deprived Plaintiff of his
right to procedural due process. |[|d. at 1528.

Def endants did not challenge the propriety of Plaintiff's
progressive discipline claim but Plaintiff conceded that his
progressive discipline claim alone could not support the jury's
$1.7 mllion verdict. I1d. W rermanded the case to the district
court for further consideration of that claim |Id.

On remand, however, the district court permtted Plaintiff to
amend his conplaint to allege that Defendants term nated him
because of his speech in violation of his First Amendnent rights.?
Once again Plaintiff clained that Defendants' cited reasons for

denoting him were pretextual; this tinme, Plaintiff argued that

*The district court also permitted Plaintiff to add an equal
protection claim but it |later granted Defendants' notion for
summary judgnent as to that claim The court's ruling on the
equal protection claimis not an issue in this appeal.



Def endants actual |y denpted himin retaliation for statenments nmade
by Plaintiff to the Governor's Advisory Council on Mental
Heal t h/ Ment al Ret ardati on/ Subst ance Abuse (the "Council ™). During
a discussion with Council nenbers, Plaintiff explained that his
program at the Center saved state funds by shifting | ocal revenue
sour ces. Those comments followed a presentation by Plaintiff's
staff nmenber regarding their program s significant acconplishments
w thout state funding. Plaintiff's statenents apparently angered
and enbarrassed Defendants because they were requesting $6-7
mllion in state appropriations. After Plaintiff made the
stat enments, Defendants becane hostile toward him and according to
Plaintiff, thereafter sought to renove himfromhis position.

Def endants noved for summary judgnment on both the remanded
progressive discipline claimand the newly added First Amendnent
claim on the First Amendnent claim Defendants argued that they
were entitled to qualified inmmunity. The district court granted
Def endants' notion as to the progressive discipline claim?® but
denied the notion as to the First Amnendnent claim In so doing,
however, the court explicitly stated that it did not reach the
qualified inmunity issue. I nstead, the court concluded that
Plaintiff had produced sufficient evidence to create a jury
question as to whether he was denpoted for his speech, or for his
i nappropriate actions as revealed by Defendants' investigation
The existence of that jury question, according to the court,

obvi ated the need to address whet her Defendants were entitled to

*The court's disposition of the progressive discipline claim
is also not an issue in this appeal.



qualified immunity. Defendants now chall enge that ruling.

Def endants al so challenge the district court's decision to
permt Plaintiff to amend his conplaint after this Court's remand
of the case. They argue that, in permtting the anmendnent, the
district court inproperly expanded our nmandate on renmand. See
Litman v. Mssachusetts Miut. Life Ins. Co., 825 F.2d 1506, 1511
(11th G r.1987) (stating that district court acting under appel |l ate
court's nmandate cannot give any relief further than that necessary
to settle so nuch as has been remanded). Defendants further argue
that the doctrine of res judicata bars Plaintiff's First Amendnent
claim or in the alternative, that Plaintiff waived that claimin
the first trial of this case. Those issues, however, are not
appeal able at this stage of the proceedings.® See Puerto Rico
Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U. S. 139, 142-
44, 113 S.Ct. 684, 686-88, 121 L.Ed.2d 605 (1993); Cohen v.
Beneficial Indus. Loan Corp., 337 U S. 541, 546, 69 S. C. 1221,
1225-26, 93 L.Ed. 1528 (1949). W properly consider only whether
the district court erred in failing to decide if Defendant's were
entitled to qualified immunity. W hold that the court did so err.

‘W reject Defendants' contentions that these issues are
sufficiently intertwined with the qualified imunity issue to
warrant the exercise of pendent appellate jurisdiction. In Sw nt
v. Chanbers County Comm ssion, 514 U S. 35, 115 S.Ct. 1203, 131
L. Ed. 2d 60 (1995), the Supreme Court suggested that appellate
review m ght exist where an ot herw se nonappeal abl e question is
"inextricably interwoven" with an issue properly before us. Id.
at ----, 115 S .. at 1212. The facts of this case do not
present us with such a situation. See also Haney v. Gty of
Cummi ng, 69 F.3d 1098, 1102 (11th G r.1995) (refusing
jurisdiction under Sw nt because issues were not sufficiently
intertwi ned with defendants' qualified i nmunity defense).



We review de novo a district court's ruling that a governnent
official's conduct violated clearly established |aw such that the
official is not entitled to qualified immunity. Johnson .
Cifton, 74 F.3d 1087, 1090 (11th Gir.), cert. denied, --- U S. ---
-, 117 S.C. 51, 136 L. Ed.2d 15 (1996) (citing Mtchell v. Forsyth,
472 U. S. 511, 530, 105 S. Ct. 2806, 2817-18, 86 L.Ed.2d 411 (1985)).
Summary judgnent is proper if the evidence, when viewed in the
I i ght nost favorable to the nonnoving party, shows that there is no
genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of |aw Cel otex Corp. V.
Cartrett, 477 U S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265
(1986) .

[l

Qualified imunity shields government officials performng

di scretionary functions from civil liability "insofar as their
conduct does not violate clearly established.... constitutiona
rights of which a reasonabl e person would have known." Harl ow v.

Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738, 73 L. Ed. 2d 396
(1982).
A
Plaintiff contends that, under the Suprene Court's decision
i n Johnson v. Jones, --- U.S ----, 115 S.C. 2151, 132 L. Ed. 2d 238
(1995), this Court does not have jurisdiction to hear Defendants’
interlocutory appeal of the denial of qualified inmunity. e
di sagr ee.
A governnent official may inmediately appeal the denial of

qualified immunity when the i ssue appeal ed concerns whet her or not



certain facts show a violation of "clearly established |aw"
Mtchell v. Forsyth, 472 U.S. 511, 528, 105 S.Ct. 2806, 2816, 86
L. Ed.2d 411 (1985). In Johnson, the Supreme Court further
el aborated on that concept by meking it explicit that where the
only issue on appeal is a question of " "evidence sufficiency,"’
i.e., which facts a party may or nmay not, be able to prove at
trial"™, the district court's ruling on qualified immunity is not
i medi atel y appeal able. 1d. at ----, 115 S.C. at 2156. The issue
in Johnson was whether there was sufficient evidence to raise a
genuine issue of material fact as to whether the governnent
def endants had been involved in the plaintiff's beating. 1d. at --
-- - ----, 115 S.Ct. at 2153-54. The defendants admtted both that
the beating was unconstitutional and that it violated clearly
est abl i shed | aw, their only argument on appeal was that the
district court erred in finding an issue of material fact as to
their involvenent in the unconstitutional conduct. Id. at ----,
115 S. Ct. at 2154. Based on those facts, the Supreme Court held
that the district court's ruling could not be i medi atel y appeal ed.
ld. at ---- - ----, 115 S. Ct. 2156-58.

Def endants here make both evi dence sufficiency argunents and
argunents ainmed at the "clearly established aw' inquiry. On the
evidence sufficiency front, they primarily argue that Plaintiff
presented no credible evidence that Plaintiff hinmself nade any
public statenents, that Defendant Gates was upset at those
statenents, or that Defendant Dean—the person who actual |y proposed
t he adverse acti on—had any know edge of the events at the neeting

with Council nenbers. Appel lants' Initial Br. at 45. On the



clearly established law front, Defendants argue that Plaintiff
failed to cite any law with materially simlar facts that would
have told Defendants their conduct was unconstitutional.® See
Appel lants' Initial Br. at 47-9; Appellants' Reply Br. at 10-24.
Furthernore, as discussed in nore detail below Defendants also
challenge the district court's failure to apply the appropriate
| egal analysis in determning whether their conduct violated
clearly established | aw. See Appellants' Initial Br. at 39-40.
Because Defendants challenge all of these issues, and not nerely
the sufficiency of the evidence, we conclude that we have
jurisdiction to hear this appeal. See Foy v. Holston, 94 F. 3d
1528, 1531-32 n. 3 (11th Cr.1996) (stating that we have
jurisdiction where both factual issue and clearly established | aw
i ssue are appealed); Cottrell v. Caldwell, 85 F.3d 1480, 1484-86
(11th G r.1996) (sane); Johnson v. difton, 74 F.3d 1087, 1091
(11th Gr.), cert. denied, --- U S ----, 117 S.C. 51, 136 L. Ed. 2d
15 (1996) (sane).

In order to defeat Defendants' right to qualified immunity,

Plaintiff mnust have denonstrated (i) that Defendants' conduct

°I'n arguing that Defendants actions did not violate clearly
est abl i shed | aw, Defendants saved the bulk of their argument for
their reply brief. Defendants chose to do that apparently
because they did not feel Plaintiff had net its burden in com ng
forward with rel evant First Amendnent case |law. Al though it may
have been Plaintiff's burden to establish that Defendants’
conduct violated clearly established law, it was Defendants’
burden to establish jurisdiction in our Court. Perhaps
Def endants shoul d be nore conscious of that in the future.



violated his clearly established First Arendment rights,® and (ii)
that a reasonable governnment official would have been aware of
those rights. Tindal v. Mntgonery County Commin, 32 F.3d 1535,
1539 (11th G r.1994). It was the district court's task to
ascertain whether Plaintiff had nmet its burden. See difton, 74
F.3d at 1091 (stating that district court nust determ ne whether
there is genuine issue of material fact as to whether Defendant
comm tted conduct that violated clearly established | aw).

In assessing the first part of the qualified immunity
analysis—+.e., in determining whether an enployee's clearly
established First Anmendnent rights have been vi ol at ed—ae conduct a
four-part inquiry ("the Bryson test"). See Bryson v. Gty of
Waycross, 888 F.d. 1562, 1565 (11th Cr.1989); difton, 74 F.3d at
1092; Beckwith v. Gty of Daytona Beach Shores, Fla., 58 F.3d
1554, 1563 (11th G r.1995); Tindal, 32 F.3d at 1539. First, we
determne whether the enployee's speech my be "fairly
characterized as constituting speech on a matter of public
concern.” Id. (quoting Rankin v. MPherson, 483 U. S. 378, 384, 107
S.C. 2891, 2897, 97 L.Ed.2d 315 (1987)). Second, if the speech
addresses a matter of public concern, we apply the Pi ckering
bal anci ng test, "wei ghing the enpl oyee's first amendnent interests
against "the interest of the state, as an enployer, in pronoting
the efficiency of the public services it perforns through its

enpl oyees.” " 1d. (quoting Pickering v. Board of Education, 391

®Of course, at the summary judgment stage of the
proceedi ngs, Plaintiff need not prove his case. He need only
proffer evidence sufficient to create a genuine issue of materi al
fact as to whether Defendants violated his clearly established
rights.



U S 563, 568, 88 S.Ct. 1731, 1734-35, 20 L.Ed.2d 811 (1968)). |If
t he enpl oyee prevails on the bal ancing test, we next inquire as to
whet her the enpl oyee's speech played a "substantial part” in the
chal  enged enploynent decision ("the M. Healthy causation
gquestion"). Id. (citing M. Healthy Gty School District Bd. of
Education v. Doyle, 429 U S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471
(1977)) . Finally, if the enployee shows that his speech was a
substantial notivating factor, we ask whether the enployer would
have term nated the enpl oyee even in the absence of the protected
speech. 1d. (citing M. Healthy, 429 U S. at 286, 97 S.Ct. at 575-
76) .

In the case at hand, the district court determ ned both that
Plaintiff's speech addressed a matter of public concern (part 1)
and that Plaintiff had presented sufficient evidence to establish
a genuine issue of material fact as to whether his speech was a
substantial factor in the actions taken against him(part 3). The
court did not, however, performthe Pickering balancing test (part
2) or ask if there was a genuine issue of material fact as to
whet her Defendants would have termnated Plaintiff regardless of
his speech (part 4). According to the court, the Pi ckering
anal ysis i s appropriate:

only when the state fires an enployee for conduct that turns
out to be protected, but that the state as an enpl oyer has an
interest in not tolerating such conduct [sic]. The [c]ourt
may al so conduct the Pickering analysis if the state clains
that, al though the enployee did engage in protected conduct,
it fired himfor rel ated unprotected conduct. However, if the
conduct for which the state clains to have fired the enpl oyee
isunrelated to the protected conduct, a M. Heal thy causati on
guestion is presented, and that question is for the jury.

Order dated August 28, 1995, at 14 (enphasis in original). Because



Def endants clainmed they fired Plaintiff for reasons unrelated to
hi s speech, the court declined to apply Pickering to the facts of
this case. Further, the court stated that, "[b]ecause under the
ci rcunst ances of this case, Defendant[s'] all eged reasons for their
actions involve a M. Healthy causation question and not a
Pi ckering balancing, the [c]lourt does not reach the qualified
immunity issue.” Id. (enphasis added).

As a prelimnary matter, we note that the court's statenent
that it did not reach the qualified imunity issue is not totally
accurate. The M. Healthy question is often a part of the
qualified inmnity anal ysis, not al ways separate fromit. See also
Foy v. Holston, 94 F.3d 1528, 1534 (11th G r.1996) (recognizing
that M. Healthy-type concerns nust not be overl ooked in qualified
imunity analysis). By recognizing the existence of the M .
Heal t hy causati on question, the court was addressing part 3 of the
Bryson test. Thus, the court did reach part of the qualified
immunity issue, but it failed to conplete that inquiry because it
bel i eved that the existence of the M. Healthy causati on question
obviated the need to go further. That concl usion, however, is
sinply not correct.

The four-part inquiry—+ncluding the Pickering balancing

test—+s to be applied in those cases "where the state denies

di schargi ng the enpl oyee because of speech...." Bryson, 888 F.d.
at 1565. In those cases where the enployer's clained reasons are
unrel ated to the speech, we still apply the Pickering bal anci ng

test. See Beckwith v. Gty of Daytona Beach Shores, Fla., 58 F. 3d

1554 (11th G r.1995) (applying Pickering where enployer's alleged



reason for firing enpl oyee was enpl oyee' s viol ati on of depart nental
resi dency requirenent); Tindal v. Montgonery County Commin, 32
F.3d 1535 (11th G r.1994) (applying Pickering where enployer's
al | eged reason for firing enpl oyee was enpl oyee's failure to subm t
to requested psychiatric evaluation). ThePickering bal ancing test
and the remainder of the qualified inmmunity inquiry nust be done
before a case is sent to the jury for its determ nation of whet her
a plaintiff was actually fired for his speech. To do otherw se
deprives defendants of the benefit of their qualified inmunity
defense: "The entitlenment is an immunity fromsuit rather than a
nmere defense to liability; and |like an absolute immunity, it is
effectively lost if a case is erroneously permtted to go to
trial." Mtchell v. Forsyth, 472 U S. 511, 526, 105 S. C. 2806,
2815, 86 L.Ed.2d 411 (1985).

Based on the foregoing discussion, we conclude that the
district court erred in failing to apply the Pickering bal anci ng
test to the facts of this case. The court further erred in not
perform ng the remai nder of the qualified imunity analysis (part
4 of the Bryson test and the reasonable public official inquiry).
W make no comment on the correctness of the district court's
resolution of parts 1 and 3 of the Bryson test. W sinply vacate
and remand so that the court may conplete its inquiry and fully
det erm ne whet her Defendants are entitled to qualified immunity.
The order denying summary judgnment is vacated and the matter
remanded with instructions.

Vacat ed and Renmanded.



