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PER CURI AM

The DeKal b County School District, the nenbers of the DeKalb
County Board of Education, and several individuals brought this
action against the State of Georgia and its Governor, the State
Department of Education, the State Board of Education and its
menbers, the State School Superintendent, and several other state
officials to recover transportation and program costs incurred by
the plaintiffs because of the desegregation litigation involving
the DeKalb County School District's former dual public school

system The United States District Court for the Northern District



of Georgia awarded the plaintiffs the desegregative transportation
costs they sought and ordered the State of Georgia to fund those
future transportation expenses. The district court disall owed,
however, the plaintiffs' recovery of the costs of their "mgjority
to mnority" transfer® and magnet school desegregation prograns.
The state defendants appeal the district court's adverse ruling on
the transportation i ssue, and the DeKal b County plaintiffs filed a
cross-appeal to the district court's rejection of their claimfor
their programmatic costs. For the reasons stated in this opinion,
we reverse the district court's judgnent granting transportation
costs to the plaintiffs and affirmits ruling in favor of the
def endants denying the plaintiffs' recovery of their costs incurred
in the other desegregation undertakings.
| . BACKGROUND OF TH S APPEAL

A. The Desegregation Litigation.

DeKal b County, Georgia, is a suburban area adjacent to and
east of Atlanta.® The DeKalb County Board of Education ("DCBE")
operates the DeKalb County School System ("DCSS'), the schools
within the DeKalb County School District, which, at all tines

'Under the "majority to minority" transfer program a
student could transfer froma school where his race constituted a
majority of the student population to a school where his race was
inthe mnority. This programwas started by the DCSS on it own
initiative in 1972, but was ordered expanded by the district
court in 1976.

A smal | part of the City of Atlanta extends into DeKalb
County. That area of DeKalb County is part of the Cty of
Atl anta School System Simlarly, the Cty of Decatur, |ocated
in the central part of DeKalb County, operates an independent
muni ci pal school system The areas within the corporate limts
of those two cities are not part of the DeKalb County School
System and are not affected by this action.



relevant to this case, was the | argest school district inthe State
of Ceorgia. Consistent with state law and its own policies and
those pronul gated by the State Board of Education and the State
Department of Education, the DCSS historically operated a
segregated, dual system of education with separate schools for
bl ack and white students. 1n 1954, the Suprene Court of the United
States declared segregated schools unconstitutional in Brown v.
Board of Education, 347 U S. 483, 74 S.C. 686, 98 L.Ed. 873
(1954), and the follow ng year ordered all such segregated school
districts to desegregate with "all deliberate speed,” Brown v.
Board of Education, 349 U S. 294, 301, 75 S.C. 753, 756, 99 L. Ed.
1083 (1955). Those rulings notw thstanding, the DCSS did not
commence its desegregation efforts until 1966 when it inplenented
a "freedom of choice" plan, pursuant to which sonme bl ack students
attended formerly de jure white schools.?®
In 1968, the Suprene Court decided G een v. County Schoo

Board, 391 U.S. 430, 88 S. Ct. 1689, 20 L. Ed.2d 716 (1968), in which
the Court held that, if freedom of choice plans failed to
adequately end t he unl awf ul segregation of a school district, other
means nmust be utilized to achieve that purpose. Wthin two nonths,
a class of black students filed suit against the DCSS. In June,
1969, the United States District Court for the Northern District of
Georgi a entered an order whi ch abolished the freedomof choice pl an
and enjoined the DCSS from further discrimnation on the basis of

race. The court ordered the DCSS to close all remaining de jure

*Additionally, in 1968, the DCBE closed Bruce Street High
School, one of two all-black high school s.



bl ack schools and to establish a neighborhood school attendance
policy. The court retained jurisdiction to ensure conpliance with
its order. See Pitts v. Cherry, C. A No. 11946 (N.D.Ga. June 12,
1969) .

The parties did not seek any nodification of the 1969 order or
request additional relief until 1975 when the plaintiffs conpl ai ned
that DCSS had violated the earlier plan. In 1976, the district
court ordered the DCSS to expand its "majority to mnority" ("Mto
M) transfer system of assignnent, pursuant to which a student
could transfer fromany school in which his or her race was in the
majority to a school in which that race was in the mnority, by
providing free transportation to the students, and to reassign
faculty and staff nenbers so that the racial percentages at each
school woul d approxi mate those in the systemat large. In the late
1970's, the district court considered several plan nodifications,
not relevant to this litigation, requested by the DCSS.

In 1983, the plaintiffs sought additional relief in the
district court.® In an order entered followi ng a hearing on the
plaintiffs' request, the district court, apparently relying onits
1969 order in the case, asserted that the DCSS had been converted
from a dual to a unitary school system in that vyear. The
plaintiffs appealed to this court, which held that the district

court had inproperly declared the DCSS to be unitary wthout

“The plaintiffs contended that the linmtation on Mto M
transfers to predom nantly white Lakesi de Hi gh School and the
proposed expansi on of Redan Hi gh School would have the effect of
per petuating segregation in the system The district court
ordered the DCSS to accept additional black students in the Mto
M program at Lakeside but declined to enjoin the expansion of
Redan.



notifying the plaintiffs and conducting a hearing on that issue.
Pitts v. Freeman, 755 F.2d 1423 (11th Cr. 1985).

In January 1986, the DCSS filed a notion seeking final
dism ssal of the case, and the district court conducted a
t hree-week bench trial in July, 1987 to determ ne whether the
system had indeed achieved unitary status. In an order entered
June 30, 1988, the district court denied the DCSS s notion,
concluding that vestiges of the dual system remained in staff
assignnments, resource allocation and quality of education. The
court found, however, that the system had becone unitary wth
regard to student assignnents, transportation, physical facilities
and extracurricular activities. Accordingly, the court decided
that no further relief was necessary in those areas. The district
court certified its order for imrediate appeal pursuant to 28
U S.C. § 1292(b), and both sides sought reviewin this court.”

The appellate panel affirmed the district court's judgnment
that the DCSS had not fulfilled its responsibilities with respect
to faculty and staff assignnments but reversed its finding that the
DCSS had net its obligations in the assignnent of students. The
court also held that a school systemcould not be declared unitary
until it had maintained racial equality for a period of three years

inall of the categories identified by the Supreme Court in Geen.®

®The plaintiffs did not seek review of the district court's
ruling with respect to the areas of transportation,
extracurricular activities and facilities. Consequently, the
appel l ate court observed that those issues were not before it.

®Under Green, the factors to be considered in deternining
whet her a school system has achieved unitary status are student
assignment, faculty, staff, transportation, extracurricul ar
activities and facilities. Geen, 391 U S at 435, 88 S.Ct. at



The court, therefore, determned that the DCSS was not being
operated as a unitary system Pitts v. Freeman, 887 F.2d 1438,
1450 (11th Gir.1989).

The DCSS petitioned the Suprene Court for review In 1992,
the Suprenme Court reversed this court, holding that a district
court is permttedto withdrawjudicial supervisionwth respect to
di screte categories in which the school district has achieved
conpliance with a court-ordered desegregation plan. See Freenman v.
Pitts, 503 U S. 467, 471, 112 S.C. 1430, 1436, 118 L.Ed.2d 108
(1992). According to the Court, "in the course of supervising
desegregation plans, federal <courts have the authority to
relinquish supervision and control of school districts in
i ncrenental stages, before full conpliance has been achieved in
every area of school operations." |d. at 490, 112 S.C. at 1445.°

Wth respect to the case before it, the Court held "the Court
of Appeals did err in holding that, as a matter of law, the
District Court had no discretion to permt DCSS to regain control
over student assignnment, transportation, physical facilities, and
extracurricular activities, while retaining court supervision over

the areas of faculty and adm ni strative assignnents and the quality

1692.

The Court noted that the racial conposition of the student
popul ati on of the DCSS had changed dramatically over the years.
When the district court first ordered desegregation of the
system only 5.6% of the student popul ation was bl ack; by 1986,

t he percentage of black students had reached 47% Freeman v.
Pitts, 503 U S. at 475, 112 S.Ct. at 1438. Evidence subsequently
introduced in this litigation showed that, by the 1992-93 school
year, black students made up 66% of the district's student
enrollment. (District court order entered Septenber 23, 1994, at
2).



of education, where full conpliance had not been denonstrated.”
Id. at 492, 112 S. . at 1446. Turning to the question whether
continuing judicial control over student attendance was necessary
to achi eve conpliance in other areas of the systenis operations,
the Court noted that the district court, not having its analysis
before it, did not have the opportunity to make specific findings
and conclusions on this aspect of the case and stated that
"[f]urther proceedings are appropriate for this purpose.” 1d. at
498, 112 S. Ct. at 1449.

Conplying with the Suprene Court's mandate, this court
remanded the case to the district court with the follow ng
i nstructions:

The issues to be considered by the district court should

i ncl ude, but not necessarily be limted to, faculty and staff

assignnments (which may or may not involve a re-exam nation of

student assignnents), resource allocation, the quality of
education being received by all students and the good faith
comm tment of the school district.
Pitts v. Freeman, 979 F.2d 1472, 1473 (11th G r.1992) (per curiam
).

The district court subsequently entered orders directing the
parties to address whet her the DCSS had becone unitary with respect
to faculty assignnments and resource all ocation, whether the system
had denonstrated good faith in conmplying with the desegregation
order and whether it was providing a quality of education
consistent with the letter and spirit of the decree. The court
hel d hearings on these issues in January and March, 1996. In an
order entered June 12, 1996, the district court stated that it

woul d "not revisit those ... factors in which a unitary system has

al ready been held to exist. Rather, the court will address only



those issues |left open by the 1988 Order, and the appellate and
Suprene Court review of that order.” MIls v. Freeman, 942 F. Supp.
1449, 1454 (N.D. Ga.1996). Thus, the court considered on the nmerits
only the issues of faculty assignnents, quality of education, and
the DCSS's good faith.® The court concluded that the DCSS had
achieved unitary status in all respects and granted its notion for
final dismssal of the case. I1d. at 1463-64. No appeal has been
taken fromthat order

B. History of this Litigation.

This lawsuit was filed in 1990 by the DeKalb County School
District, the menbers of the DeKal b County Board of Education, and
several parents and students (hereinafter collectively "DeKalb")
against the State of GCeorgia, the Governor, the State Board of
Education and its nmenbers, the State Superintendent of Schools, the
State Departnent of Education and several other state officials
(collectively the "State") seeking to recover its past
transportation and other expenses related to its desegregation
efforts. In addition, as stated earlier, DeKalb sought injunctive
relief requiring the State to help fund its future desegregation
expenses. It contended that the State's efforts to inpede
integration violated the Fourteenth Arendnent of the United States
Constitution; the Equal Educational Opportunities Act of 1974, 20
US C 8§ 1701-1758, which, inter alia, bars a state education

agency from segregating students on the basis of race, color or

8 G ven the Supreme Court's opinion in the case and this
court's order remanding the case to the district court, the
district court could have reexam ned the area of student
assignments, but the court apparently elected to treat that
guestion as settled by its 1988 order.



national origin and requires an agency which has practiced such
segregation to take affirmative steps to renove the vestiges of a
dual school system Title VI of the Cvil R ghts Act of 1964, 42
U S.C. 8§ 2000d et seq., which prohibits discrimnation on the basis
of race in any governnental program that is the recipient of
federal funds; and certain provisions of state |aw

The case was tried to the court in July 1993. The evi dence at
trial disclosed that the State funds a portion of each | ocal school
district's educational expenditures depending on a nunber of
factors including, since 1985, the wealth of the local district.
The State partially reinburses local districts for their
transportati on expenses based on a formula in use since the early
1960" s. Every three years, using maps supplied by the [ ocal
districts plotting the |ocation of students residing nore than 1
and 1/2 mles fromtheir assigned or nei ghborhood school, state
officials draw"i deal " bus routes which will collect those students
and deliver them nost efficiently to that school. They then
cal cul ate the nunber of route mles and buses needed to transport
those students using these ideal routes and determ ne the anpunt
each district will be allocated for transportati on expenses. These
cal cul ati ons are nade wi thout regard to the actual schools to which
any of the students are assigned or to the local district's actual
bus routes or transportation expenses. Consequently, the State
does not conpensate DeKalb, or any other local district in the
state, for the additional expense incurred in transporting the
students in its magnet school and Mto M transfer prograns, who

frequently reside long distances from the schools which they



attend.®

The district court entered its findings of fact and
conclusions of lawin an order dated Septenber 23, 1994. The court
observed that the State had vigorously resisted the integration of
its public schools and had adopted a nunber of statutes and
policies over the years in an effort to preserve segregated
schools. The court noted that in the 1960's the State had refused
to fund transportation for students outside their |ocal attendance
zone except for white students seeking to attend white schools
under freedom of -choice plans. (Order at 6-7).' Wien conpul sory
busing began to be used to desegregate schools, the State
Departnment of Education adopted in 1972 Policy ED(1)G which
provi ded that student transportation funds were to be cal cul ated
using the school nearest the student's residence having space in

the appropriate grade.™ The court found that this policy was

°The district court observed that 6,251 students who
participated in the Mto Mtransfer and magnet school prograns
were transported by the DCSS in fiscal year 1992. (Order entered
Sept enber 23, 1994, at 12-13).

'n support of this statement, the district court cited the
1968 deposition of John C. Maddox, Chief of Pupil Transportation
Services for the State Board of Education, taken in United States
v. Board of Education of Johnson County, Georgia, C. A No. 696,
in the Southern District of Georgia. The testinony Maddox
actually gave in his deposition, however, does not appear to
support the district court's assertion. |In fact, in response to
a hypothetical question posed by one of the attorneys, Maddox
stated that the state would fund the transportation of a bl ack
student who was assigned by a |ocal school board to a fornerly
all-white school as part of a freedom of-choice desegregation
pl an. See Maddox Dep. at 108-09, Plaintiffs' Exh. 302.

“The policy provided the follow ng:
Pupi| transportation funds shall be cal culated on the

basi s of the school having avail able space in the
pupil's grade | evel nearest the pupil's place of



adopted to di scourage desegregative student transfers. (Id. at 11-
12) . 1n 1990, DeKal b requested that the State fund t he additi onal
transportati on expenses required by its magnet and Mto Mtransfer
prograns. The State refused, citing Policy ED(1)G and other
policies. The district court found that Policy ED(1) Gwas repeal ed
in 1991. It apparently was replaced by a simlar provision, arule
adopted by the State Board of Education in Novenber 1990.%

The district court concluded that the State's system of
cal cul ating rei nbursabl e transportati on expenses i s not consi stent
with OC.GA § 20-2-188(d), which directs in part that students
"who |ive beyond one and one-half mles fromthe school to which

they are assigned ... shall be eligible to be counted as

resi dence.
State Board of Education Policy ED(1)G

“The district court reached this conclusion notw thstanding
testimony from Sanuel P. MCul | ough, Jr., Director of Pupi
Transportation for the State Board of Education. In his
deposition, taken in the parallel litigation brought on behal f of
t he Savannah/ Chat ham County school system MCullough testified
that, in the tine period from 1976 to 1986, the State funded bus
transportation for students bused to paired schools in
nonconti guous attendance zones for desegregati on purposes. See
McCul | ough Dep. at 95-96

®The new policy stated in relevant part:

(1) Routing shall be as uniformas practical. Routing
shal | be planned and operated with m ni rum bus m | eage.
Unnecessary travel by enpty buses, excessive bus stops,
and excess spur routes off the trunk lines shall be

el imnated....

(v) Students living within one and one-half m|es of
school shall not be included in the survey for state
al | ot ment pur poses.

State Board of Education Rule 160-5-3-.10(2)(a)(1). See
Plaintiffs' Exhs. No. 75 & 77.



transported students...." From this, the court held that the
State's transportation funding policy violates this provision of
state law, the Fourteenth Amendnent and Title VI of the Guvil
Ri ghts Act of 1964. The court found, however, that the State had
not violated the Equal Educational Opportunity Act. (Ild. at 20-
28). Using figures supplied by DeKalb ' and not disputed by the
State, the court held that DeKalb was due "$24,632,351 in
transportation nonies that shoul d have been paid pursuant to state
law.” (1d. at 43). The court enjoined the State from ignoring
magnet and Mto Mtransfer students in its future calculation of
transportation funding and ordered the State to base its
conputati on on each student's actual school assignnent. (I1d. at
23).

Turning to DeKal b's request for reinbursenent for its magnet
school and Mto M prograns, the district court found that, under
Ceorgia |law, DeKalb was primarily responsible for the operation of
its public schools and, therefore, for renmedying the effects of its
earlier dual school system The court noted that there was "no
evidence ... to suggest that DeKalb's Mto M or magnet prograns
were ever hindered or interfered wth by the state or state
officials in their initial voluntary formor in their judicially

nodified form™ (Order at 19). The court observed that a

“DeKal b subnitted evidence that the transportation costs of
its Mto Mtransfer and nmagnet school prograns for the fiscal
years 1978 through 1992 was $34, 726, 764. 00. According to the
plaintiffs, if the State had construed O C. G A § 20-2-188 as did
they and the district court, the State would have paid the DCSS a
total of $25,372,748.00 over that period rather than the
$740,397.00 the State actually paid toward those costs. The
district court arrived at the amount of its award by subtracting
the latter figure fromthe forner.



t hree-judge panel had in an earlier lawsuit "found that no acts on
the part of the state had been shown to foster a segregative
condition since approximtely 1964." (1d. at 32, citing Arnour v.
Ni X, No. 16708, at 7 & 27 (N.D. Ga. Sept. 24, 1979), aff'd, 446 U.S.
930, 100 S.Ct. 2146, 64 L.Ed.2d 784 (1980)). The court further
observed that the Supreme Court had affirned its finding that the
DCSS was unitary with respect to transportation and three ot her of
the six factors identified by the Court in Geen. On this record,
the court concluded that it could not "order the state to
participate in a renedy for the renoval of a vestige of the dua
school systemwhich the court has al ready declared renoved.” (ld.
at 30). ® Therefore, the court refused to order the State to
conpensate the DCSS for its programmtic desegregati on expenses.
The court distinguished cases cited by the plaintiffs where state
governments had been ordered to pay for desegregation efforts on
the ground that those states had nuch greater responsibility for
and authority over |ocal schools. Moreover, the court found that,
in those cases, the state or state agencies had been involved in
the desegregation litigation from the beginning. Here, in
contrast, the DCSS had been under court supervision for over 20
years before filing this action against the State.

Both DeKalb and the State filed notions to alter or anmend the
judgnment. In response to the State's notion, the district court

clarified its order to specify that its award of danages to DeKal b

*Thi s concl usion seens to conflict with the court's
decision to require the state to participate in a transportation
remedy despite the earlier holding in the desegregation
l[itigation that the DCSS was unitary with respect to
transportation.



was based on federal, not state, |law, thereby avoiding the bar
posed by the El eventh Amendnent to the Constitution. According to
the court, it had used state law sinply to neasure the damages due
DeKal b. The court reiterated, however, its finding that the State
had not violated the Equal Educational Qpportunities Act because
"the transportation policy is not a vestige of the dual school
system..." (Order dated Decenber 19, 1994, at 8) (enphasis in
original). As a consequence of DeKalb's notion, the court awarded
the plaintiffs an additional $9, 259,257 in transportation expenses
for the 1993 and 1994 fiscal years. These appeal s foll owed.
1. STANDARD OF REVI EW

The district court's findings of fact may not be disturbed
unl ess they are clearly erroneous. Fed.R Cv.P. 52(a); Robinson
v. Gty of Fairfield, 750 F.2d 1507, 1510 (11th Cir.1985). |Its
conclusions of law are subject to de novo review by this court.
Veale v. Gtibank, F.S.B., 85 F.3d 577, 579 (11th G r. 1996).

[11. DI SCUSSI ON

A. Defendants' Appeal.
1. Retrospective Mnetary Relief.

The State urges that the district court's nonetary damages
vi ol ate the El eventh Amendnent and settled principles of comty and
federalism It notes that the court's Septenber 23, 1994, order
repeatedly states that DeKalb is due conpensation for the State's
violation of OC G A 8§ 20-2-188, a holding that is barred by the
El eventh Anmendnent . While conceding that the district court
clarified its order by relying on the Fourteenth Anmendnent and

Title VI rather than the state statute as the basis for its award,



the State argues that it is, in substance, one for the violation of
state |aw It also insists that the district court's decision
abridges the political integrity of the State by reallocating a tax
burden between DeKal b County taxpayers and those who bear the tax
burden in the state-at-1|arge.

The State also maintains that Title VI does not support the
award of damages in this case. Wile admtting that Congress has
abrogated the State's El eventh Anendnent imunity with respect to
actions brought pursuant to Title VI, the defendants assert that
this case is far froma legitimte Title VI action. It alleges
that DeKal b County, as a subordinate creation of the state, |acks
standing to bring this action against the State. Mreover, noting
that this case is sinply one for allocating a tax burden, not for
substantive relief under the civil rights laws, the State clains
that the individual plaintiffs here also |ack standing to seek
relief against the State.

The Eleventh Anmendnent to the Constitution provides that
"[t]he Judicial power of the United States shall not be construed
to extend to any suit in law or equity, conmenced or prosecuted
agai nst one of the United States by Citizens of another State, or
by G tizens or Subjects of any Foreign State."” Over a century ago,
the Suprene Court made clear that this | anguage al so barred suits
against a state by its own citizens. See Hans v. Louisiana, 134
US 1, 10 S.C. 504, 33 L.Ed. 842 (1890). In short, the Eleventh
Amendnent constitutes an "absolute bar” to a state's being sued by
its owmn citizens, anong others. See Mpnaco v. M ssissippi, 292

U S 313, 329, 54 S. C. 745, 750, 78 L.Ed. 1282 (1934). In the



view of the Suprenme Court, the principle of sovereign imunity
enbodied in the Eleventh Arendnent is a broad, fundanental one,
which is "anmobng the nost stable in our constitutiona
jurisprudence.” Wlch v. State Departnent of Hi ghways, 483 U. S.
468, 486, 107 S.C. 2941, 2952, 97 L.Ed.2d 389 (1987). The
doctrine plays a vital role in our federal systemby preventing the
sensitive probl enms which would result fromconpelling one sovereign
to appear in the courts of the other against its will. 1[Id. at 486-
87, 107 S.Ct. at 2952.

For that reason, absent its consent, a state nmay not be sued
in federal court unless Congress has clearly and unequivocally
abrogated the state's El eventh Arendnent i nmunity by exercisingits
power with respect to rights protected by the Fourteenth Arendnent.
See Pennhurst State School & Hospital v. Halderman, 465 U.S. 89,
99, 104 S.Ct. 900, 907, 79 L.Ed.2d 67 (1984). O course, Congress
may not nullify a state's imunity with respect to alleged
violations of state law. For that reason, a federal court nmay not
entertain a cause of action against a state for alleged violations
of state law, even if that state claimis pendent to a federa
claimwhich the district court could adjudicate. Id. at 117-23,
104 S.C. at 917-20. According to the Suprenme Court, "[a] federal
court's grant of relief against state officials on the basis of
state | aw, whether prospective or retroactive, does not vindicate
the suprene authority of federal |aw On the contrary, it is
difficult tothink of a greater intrusion on state sovereignty than
when a federal court instructs state officials on how to conform

their conduct to state law. Such a result conflicts directly with



the principles of federalismthat underlie the El eventh Arendnent."
Id. at 106, 104 S.C. at 911

In this case, DeKal b i nvoked the jurisdiction of the district
court by asserting that the State's conduct viol ated federal rights
protected by the Fourteenth Anmendnent, Title VI and the Equal
Educati onal Opportunities Act. As far as transportation fundingis
concerned, however, the gravanmen of its conplaint appears to be
that the State has inproperly interpreted and failed to adhere to
a state statute governing reinbursenent for transportation costs.
As was noted earlier, the district court's order concluded that
DeKal b was due additional "transportation nonies that should have
been paid pursuant to state law."™ It is uncontroverted that the
damages awarded to DeKalb in this case was neasured by application
of the disputed Georgia statutory provision, OC GA § 20-2-
188(d). DeKalb's discussion of this issue in its brief before us
is alnost entirely devoted to state I aw. Looking at the substance
of the district court's judgnent, it appears to be one for
viol ation of state | aw, a hol ding barred by the El eventh Arendnent .
See Pennhurst, 465 U.S. at 106, 104 S.C. at 911

Replying to the State's post-judgnment notion, the district
court nodified its initial decision to rest its judgnment nore
clearly on its finding that the State had violated the Fourteenth
Amendnent and Title VI. Even if we assune that the district
court's disposition is based on federal |law, the judgnent in favor
of DeKal b nmust still overcome the El eventh Amendnent barrier. The
Suprene Court has found no general abrogation of El eventh Amendnent

immunity for clainms brought pursuant to the Fourteenth Amendnent.



See Quern v. Jordan, 440 U S. 332, 99 S.C. 1139, 59 L.Ed.2d 358
(1979). On the other hand, the parties agree that Congress has
abol i shed the states' imunity for causes of action grounded in
Title VI. See 42 U.S.C. § 2000d-7.* Thus, the State could be
forced to defend a Title VI action in federal court without its
consent .

Title VI provides that "[n]o person in the United States
shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be
subj ected to discrimnation under any programor activity receiving
Federal financial assistance." 42 U.S.C. § 2000d. " While Title
VI is not itself an i ndependent source of federal funding, it bars
di scrimnation in over 80 federal prograns which provide financial
assi stance to state and | ocal educational activities. See 34
C.F.R Pt. 100, App. A

In spite of this bar, it does not appear that any of the
plaintiffs here have standing to sue the State for a violation of
Title VI. First, it is nowclearly the lawin this circuit that a
political subdivision of a state, such as the DeKal b County School
District and its Board of Education, may not maintain a suit for a
breach of Title VI against the State in federal court. 1InUS. wv.
Al abama, 791 F.2d 1450, 1455-57 (11th Cr.1986), cert. denied, 479
U S. 1085, 107 S.Ct. 1287, 94 L.Ed.2d 144 (1987), a panel of this

*The abrogation of immunity applies to violations that
occur in whole or in part after COctober 21, 1986, the effective
date of the Rehabilitation Act Anendnents of 1986, Pub.L. 99-506.
See 42 U.S.C. § 2000d-7(b).

YPub. L. 88-352, Title VI, § 601, July 2, 1964, 78 Stat.
252.



court held that a state university |acked standing to sue the
sovereign that created it under 42 U.S.C. 8§ 1983 for a violation of
t he Fourteenth Anendnent. Furthernore, the court concluded that a
state university was not a "person” with rights under Title VI
whi ch could be vindicated in a | awsuit against the state. I d.;
see al so Knight v. Al abama, 14 F.3d 1534, 1554 (11th Cr.1994).
DeKal b counters that the plaintiffs can circunvent this
obst acl e because there are individual citizens who are plaintiffs
inthis case. The Suprene Court has recognized a private right of
action for individuals injured by a Title VI violation. See Cannon
v. University of Chicago, 441 U S 677, 696-97, 99 S. C. 1946
1957-58, 60 L.Ed.2d 560 (1979). Nonet hel ess, the i ndividual
plaintiffs here appear to be only nomnally interested in the
outconme of this action. The legitimate interests of those
individuals are in an integrated educational system in DeKalb
County which conplies with the requirements of the Constitution
and their rights in those matters have been vindicated by the
district court in the underlying desegregation action.® No
discrete relief was sought in this action in favor of the
i ndi vidual plaintiffs, and none has been awarded for their benefit.
| ndeed, given that the DCSS is funding all the desegregation
measures required by the Constitution, these individuals have

suffered no injury at all which could be renedi ed by the i nvocation

®The plaintiffs in the original desegregation litigation
coul d, presumably, have joined the State and its educati onal
agenci es as defendants in that suit, but they did not do so.
See, e.g., Stanley v. Darlington County School District, 84 F.3d
707, 717 (4th Gir.1996).



of Title W.%

It nust be enphasized that we are not being called upon to
adjudicate the rights of mnority students and parents to a
quality, unified educational system in DeKalb County. As just
noted, those rights have been vindicated in the desegregation
| awsuit, and the district court has now declared the DCSS to be a
unitary school system a determ nation which is not on appeal. The
plaintiffs in this action sought only a nonetary award to
conpensat e DeKal b for sone of its past desegregative transportation
and other program costs and an injunction to require the State to
hel p fund those initiatives in the future. |In other words, this
case is sinply about who will pay for the measures undertaken by
DeKal b to renmedy the effects of the past segregation of its public
school s, the taxpayers of DeKalb County al one or the taxpayers of
the state as a whole.

If DeKalb had sought this relief in the wunderlying
desegregation suit, it would be nore clearly revealed for what it

iS: a third-party claim for contribution by a political

®I't might be argued that the individual plaintiffs have
standing to challenge the State's educational funding practices,
or failure to fund certain desegregation prograns, because, as
DeKal b County taxpayers, their local property taxes may be
increased by the State's actions. Even so, in order to have
standing to sue in federal court, a plaintiff nust allege an
injury in fact distinct fromthat suffered by all or a large
class of citizens. See, e.g., Warth v. Seldin, 422 U S. 490,
499, 95 S. . 2197, 2205, 45 L.Ed.2d 343 (1975). Therefore, with
respect to federal taxpayers, the Suprene Court has generally
found they lack standing to contest government spending unl ess
the challenge is to governnent expenditures which allegedly
violate the Establishment C ause of the First Anendnent. See
Fl ast v. Cohen, 392 U S. 83, 88 S.Ct. 1942, 20 L.Ed.2d 947
(1968). The sane result has been reached when | ocal taxpayers
seek to invoke the authority of the federal courts. See Warth,
422 U.S. at 508-10, 95 S.Ct. at 2210-11



subdi vi sion of a state agai nst the sovereign that created it. Yet,
a federal court's grant of relief in such an instance would be a
serious violation of the nost el enentary notions of federalismand
comty. Astate's power to create, abolish and determ ne the | evel
of public funding of political subdivisions has |ong been
recogni zed as an el enment of state sovereignty. See, e.g., Cty of
Trenton v. State of New Jersey, 262 U. S 182, 186, 43 S.Ct. 534,
536, 67 L.Ed. 937 (1923). As the Fourth Grcuit Court of Appeals
observed in a simlar case involving the funding of |ocal school
desegregati on neasures, "[i]t would be an unfathomabl e intrusion
into a state's affairs—and a viol ati on of the nost basic notions of
federalism+or a federal court to determne the allocation of a
state's financial resources. The | egislative debate over such
all ocation is uniquely an exerci se of state sovereignty." Stanley
v. Darlington County School District, 84 F.3d 707, 716 (4th
Cir.1996); see also Harris v. Angelina County, Texas, 31 F. 3d 331,
340 (5th Cir.1994) ("we can think of few greater intrusions on
state sovereignty than requiring a state to respond, in federa
court, to a claim for contribution brought by one of its own
counties"), Kelley v. Metropolitan County Board of Education of
Nashville & Davidson County, 836 F.2d 986, 998 (6th G r.1987),
cert. denied, 487 U.S. 1206, 108 S. Ct. 2848, 101 L. Ed. 2d 885 (1988)
(federal court may not "be called upon to adjudicate an internal
di spute [over |ocal school funding] between a |ocal governnental
entity and the very state that created it"). As a consequence of
t hese jurisprudential barriers, the district court's nonetary award

for transportation costs against the State cannot stand.



2. Prospective Injunctive Relief.

The State al so stresses that its argunments concerni ng El event h
Amendnent immunity and standing apply with equal force to the
district court's grant of injunctiverelief. It calls attentionto
the fact that it has been enjoined to adhere to a state funding
statute as that statute has been interpreted by a federal court.
The result wll not be any enhancenent of the desegregation
progranms in DeKal b County, which are al ready bei ng funded by DeKal b
as the Constitution requires, but, rather, a reallocation of
resources from poorer, rural school districts to a wealthier
suburban district. According to the State, this is beyond the
power of the federal courts. As with the danmages award, the State
attacks DeKalb's standing to advance a Fourteenth Amendnent or
Title VI claimagainst it.

Mor eover , the State challenges the district ~court's
interpretation of the transportation funding statute at i ssue here.
It takes the position that, since the early 1960's, when nearly
every Ceorgi a student attended his nei ghborhood school, or school
for the attendance zone in which he resided, the statute has been
construed consistently to provide transportation funding only for
students residing nore than one and one-half mles from their
nei ghbor hood school based on the di stance between their hones and
that school. Finally, the State argues that DeKalb has failed to
identify any nonnonetary injury which it has suffered as a result
of the State's interpretation of the statute.

I n support of the district court's grant of injunctive relief,

DeKal b asserts that such a prospective renmedy fits within the



exception to Eleventh Anmendnent immunity recognized in Ex parte
Young, 209 U S. 123, 28 S.C. 441, 52 L.Ed. 714 (1908). DeKal b
points to a nunber of cases where states have been ordered to help
pay for the costs of desegregating |ocal schools and have been
enjoined to hel p fashion renedi es for past segregation.

In Young, t he Supr ene Cour t carved out a
"prospective-conpliance" exceptionto the jurisdictional bar of the
El event h Anendnent, hol ding that a federal court could enjoin state
officials "who threaten and are about to commence proceedings ..
to enforce ... an unconstitutional act...."” 209 U S. at 156, 28
S.C. at 452. The exception permts federal courts to enjoin state
officials to conformtheir conduct to the requirements of federal
law, even if there is an ancillary inpact on the state treasury.
See, e.g., MIliken v. Bradley, 433 U S. 267, 289, 97 S.Ct. 2749,
2762, 53 L.Ed.2d 745 (1977). When, however, "the action is in
essence one for the recovery of noney fromthe state, the state is
the real, substantial party in interest and is entitled to invoke
its [Eleventh Amendnent] immunity fromsuit even t hough indivi dual
of ficials are nom nal defendants.” Ford Motor Co. v. Departnent of
Treasury of Indiana, 323 U S. 459, 464, 65 S.C. 347, 350, 89 L. Ed.
389 (1945); Pennhurst, 465 U.S. at 101, 104 S.C. at 908. A suit
that is essentially one against the state is "barred regardl ess of
whet her it seeks damages or injunctive relief.” Pennhurst, 465
U S at 101-02, 104 S.Ct. at 909; see Cory v. Wiite, 457 U S. 85,
102 S. Ct. 2325, 72 L.Ed.2d 694 (1982).

Wil e a nunber of state officials are naned as defendants in

this case in addition to the State of Georgia and its agencies, it



is obvious that this is, in reality, a suit against the State
itself. The only action the defendants are required to take to
conply with the district court's injunction is to pay from the
state treasury the additional funds specified by the district
court. |If the defendant state officials make those paynents, they
will not be in contenpt of the court's order; if they fail to do
so, such failure will constitute contenpt. Therefore, as the Sixth
Circuit found in Kelley, the injunctiverelief is ancillary only to
itself and does not fall within the Young exception. Thus, this
actionis, in substance, one agai nst the state, a proceedi ng barred
by the El eventh Anmendnent.

It is true, as DeKalb points out, that sone states have been
ordered by federal courts to help fund | ocal desegregation efforts.
They cite cases involving the desegregation of the Little Rock
Arkansas, Detroit, Mchigan and St. Louis, Mssouri school
districts, in which state governnents were ordered to participate
i n desegregation renedi es. The district court found, however, that
the state governnents in each of those cases had far greater
responsibility for primary and secondary education and nmuch nore
authority over the |l ocal school districts. In addition, the states
or state agencies in those cases had participated in the
desegregation litigation since its inception. See, e.g., Little
Rock School District v. Pulaski County Special School District No.
1, 778 F.2d 404, 411-17 (8th G r.1985) (Little Rock school case);
Bradley v. MIliken, 540 F.2d 229, 232-34 (6th Cir.1976) (Detroit
school case); United States v. State of Mssouri, 515 F.2d 1365
(8th Cr.1975) (St. Louis school case).



On the other hand, federal courts have refused to require
state participation in desegregation renedies when the state's
participation was only sought years after the original
desegregation litigation was initiated and when the primry
responsibility for public education rested with the |[ocal school
boards. The case factually closest to the present case is Kelley
v. Metropolitan County Board of Education of Nashville & Davi dson
County, 836 F.2d 986. In Kelley, the Metropolitan County Board of
Education of Nashville and Davidson County sued the State of
Tennessee some 26 years after the filing of a desegregation suit
i nvol vi ng Nashvill e and Davi dson County seeki ng rei nbursenent for
its past desegregation costs and injunctive relief to conpel the
State to fund future desegregation efforts. The district court
concluded that a retroactive award for past costs woul d viol ate the
El event h Amendnent but did enjoin the State to pay for 60% of the
| ocal district's future desegregati on costs.

On appeal, the Sixth Crcuit Court of Appeals held that the
grant of prospective relief violated the Eleventh Anmendnent.
Kel l ey, 836 F.2d at 988. The court noted that the case before it
was not about the nmerits of desegregation or various nethods for
achieving that goal, but sinply a contest about noney, about who
woul d pay the bill for desegregation neasures already in effect.
ld. at 990. According to the court, the fact that the state had
been a constitutional wongdoer prior to 1956 did not nean it
remai ned a constitutional wongdoer nore than 30 years later. |d.
at 994. Furthernore, while the state m ght have an obligation to

elimnate the lingering effects of de jure segregation, federal |aw



did not require that the obligation be discharged by paynents
directly fromthe state treasury rather than through funds raised
by the | ocal school authorities. Id.

A simlar result was reached in United States v. Texas
Educati on Agency, 790 F.2d 1262 (5th Cr.1986), cert. denied, 479
U S 1030, 107 S.Ct. 874, 93 L.Ed.2d 828 (1987). 1In that case, the
Lubbock I ndependent School District filed a notion to divide the
costs of its desegregation neasures with the state sonme 14 years
after the original lawsuit was filed. The district court denied
the notion, and the Fifth Grcuit Court of Appeals affirned. In
the view of that court, the case constituted "the LISD s bel ated
effort to recover costs which smacks of an attenpted end-run around
the Texas legislature's allocation of state funds. Yet the State
has not been an active party to his suit since 1970, and it has
never been adj udi cated responsi ble for that segregation in Lubbock
whi ch has proven costly to elimnate.” I1d. at 1265.

Finally, the Fourth Circuit Court of Appeals recently rejected
efforts to i npose on the State of South Carolina some of the costs
of desegregating the Darlington County schools. Stanley v.
Darlington County School District, 84 F.3d 707. There, the
district court had permtted the local district to join the State
as a defendant approximately 30 vyears after the original
desegregation lawsuit was filed and had ordered the State to pay
15% of the costs of the relief granted in the case. The appellate
court reversed, concluding that the district court had wongfully
joined the State in the litigation where neither the origina

plaintiffs nor the United States as i ntervenor had sought to pursue



a claimagainst the State. 1d. at 715-16. The court held that a
federal court |acked authority to entertain a contribution claimby
a local school district against the State. 1d. at 716-17.

In this case, DeKalb filed suit against the State over 20
years after the desegregati on case against it began in an effort to
shift the burden for sone of the costs of its desegregation
nmeasures to the State and, by extension, the state's taxpayers at
| ar ge. That effort is barred by the Eleventh Amendnent and
el enmentary principles of federalism

Wiile the parties have not addressed it, there appears to be
an additional problemw th a grant of prospective relief in this
case. Wiile federal courts have broad equitable powers to renedy
the wongs caused by de jure segregation, "it is inportant to
remenber that judicial powers may be exerci sed only on the basis of
a constitutional violation.” Swann v. Charlotte-Meckl enburg Board
of Education, 402 U. S. 1, 16, 91 S.C. 1267, 1276, 28 L. Ed.2d 554,
566 (1971). Further, "[a]s with any equity case, the nature of the
violation determnes the scope of the renmedy."” 1d. Therefore
once a |l ocal school district has achieved unitary status, the role
of the district court cones to an end. See generally Pasadena City
Board of Education v. Spangler, 427 U S. 424, 96 S. C. 2697, 49
L. Ed. 2d 599 (1976). Thus, the Fifth Grcuit Court of Appeals has
refused to approve additional equitable relief once a school
di strict achieved unitary status. According to that court,

accommodati on of federal superintendence and federalismwl|

not tolerate the idea that although the wong is righted, the
magni t ude of the past w ong nonet hel ess justifies perpetuation
of a federal order limting the anbit of a school district's

sel f-governance. It is state governnent that we are asked to
enj oi n. Surely, faithfulness to federalism counsels that



having righted the wong, the limts we will inpose on the
state can be drawn no nore tightly than the [imts of the
Constitution.

United States v. Overton, 834 F.2d 1171, 1177 (5th G r.1987).

In this case, the district court has enjoined the State to
alter its interpretation of a state statute in order to provide
DeKalb with additional state funding for its desegregative
transportation prograns. Yet, the district court in the
desegregati on case concluded that DeKalb had achieved unitary
status with respect to transportation in 1988, a holding not
appeal ed by the plaintiffs, and that court recently found that the
DCSS was unitary in all aspects of its operations. Like the Fifth
Circuit Court of Appeals, we do not believe that the prospective
injunctive relief granted in this case can be reconciled with a
finding that the DCSS has achieved unitary status.? In our view,
a federal court lacks authority to conpel conpliance with such an
i ndeterm nate prospective order once the Constitutional violation
has been renedi ed. For these reasons, the district court's grant
of injunctive relief to DeKalb requiring the State to fund DeKal b' s
future transportation costs nust be reversed.

B. Plaintiffs' Appeal.
DeKal b appeals the district court's rejection of its request
for rei mbursenent for sone of its non-transportati on desegregation

costs. In its opinion, the State's history of enforcing

®For the sane reason, we doubt that the district court had
authority to award DeKal b its past desegregative transportation
expenses once DeKal b had been found to be unitary with respect to
its transportation operations. Since we have deci ded, however,
that the district court's award of such expenses nust be reversed
on ot her grounds, we need not reach that issue.



segregation renders it liable for at |east sone of DeKalb's costs
in desegregating its schools.

As stated above, the district court found that DeKalb was
primarily responsible for operating its public schools and,
further, that the State had not inpeded DeKalb's Mto M or magnet
school progranms. Therefore, as a factual matter, the State could
not be held liable for DeKalb's <costs in developing and
i npl enenting those desegregati on progranms. Furthernore, for the
reasons discussed earlier respecting DeKalb's transportation
expenses, the State may not be required legally to contribute to
t hose costs. DeKal b has not cited any case where there was a
simlar division of responsibility for public education, and where
liability for desegregati on costs was sought to be i nposed on state
government years after the initiation of such efforts, which held
the state financially responsible for |ocal school desegregation
efforts. The Courts of Appeals for the Fourth, Fifth, and Sixth
Crcuits have rejected such clains for state contribution in
simlar circunstances, and we feel conpelled to follow their
cour se. Stanley, 84 F.3d at 716-17; United States v. Texas
Educati on Agency, 790 F.2d at 1264-65; Kelley, 836 F.2d at 988-
1001. The district court's rejection of DeKalb's claim for
programmatic costs is therefore affirned.

The judgment of the district court is AFFIRVED in part and
REVERSED i n part.



