United States Court of Appeals,
El eventh Circuit.
No. 95-8869.

| NTERNATI ONAL UNI ON OF ELECTRONI C, ELECTRI CAL, SALARI ED, MACHI NE
& FURNI TURE WORKERS, AFL-CI O, on its own behalf, and on behal f of
its former local affiliate, |UE Local Union 353B, also fornerly
known as Pabst Brewery Wrkers of CGeorgia, Local 353, Plaintiff,
Count er def endant - Appel | ant,

V.

John E. STATHAM I11, individually and as trustee and forner
officer of 1UE Local Union 353B, fornerly known as Pabst Brewery
Wr kers of Georgia, Local 353; Melvin Giffin, individually and as
trustee and fornmer officer of |IUE Local Union 353B, formerly known
as Pabst Brewery Wrkers of CGeorgia, Local 353; Henry E. Summer,
individually and as trustee and former officer of |UE Local Union
353B, fornmerly known as Pabst Brewery Wrkers of GCeorgia, Loca
353, Defendants, Crossdefendants-Appell ees,

K. Thomas Hall ;

Lynward Barrett, individually and d.b.a. Landmark Real ty;
Def endant s- Appel | ees,

Robert L. Mobley, Jr., Defendant, Crossclaimant, Countercl ai mant-
Appel | ee.

Cct. 23, 1996.
Appeal from the United States District Court for the Mddle
District of Georgia. (No. 5:94-CV-97-3), Duross Fitzpatrick, Chief
Judge.

Before CARNES, Circuit Judge, and FAY and JOHN R G BSON’, Seni or
Circuit Judges.

JOHN R G BSON, Senior Circuit Judge.

The International Union of Electronic, Electrical, Salaried,
Machi ne & Furniture Workers, AFL-CI O, appeals the district court's
dism ssal, for lack of jurisdiction, of the union's suit based on

the sale of real estate that the union clains belongs to it. The

"Honorabl e John R G bson, Senior U.S. Circuit Judge for the
Eighth Grcuit Court of Appeals, sitting by designation.



uni on sued the three former union officials who sold the |Iand, as
well as their |lawer, a real estate broker, and the buyer of the
| and, alleging breach of fiduciary duties by the fornmer officials
and nunerous other causes of action. The union sought specific
per f or mance of provisions in the union constitution, injunctive and
declaratory relief, and danages. The district court held that
there was no federal jurisdiction under 29 U S.C. 8 501 (1994) or
29 U S.C § 185(a) (1994) for this suit by a union against its
former officials. The court dism ssed the suit. W reverse.

The real estate was originally purchased by a | ocal union of
brewery workers at the Pabst brewery in Perry, Ceorgia. The |ocal
was an affiliate of the International Union of United Brewery,
Fl our, Cereal, Soft Drink and Distillery Wrkers of America, AFL-
C O known as the IUB. 1In 1973 the | ocal broke away fromthe |1 UB
and established the "Pabst Brewery Wrkers of Georgia" as a
successor to the former |local of the IUB. The |ocal retained the
same officers as it had before the disaffiliation. As part of the
disaffiliation agreenment, the nenbers of the | ocal agreed that al
the local's property should be transferred to the Pabst Brewery
Wor kers of Georgi a. Accordingly, John E. Statham 1I11, Melvin
Giffin, and Henry E. Summer, the officers of the fornmer I UB | ocal
and of the new independent |ocal, executed a quitclaim deed
transferring the land with the union hall to "John Statham Melvin
Giffin, and Henry Summer, trustees of Pabst Brewery Wrkers of
CGeorgia, a voluntary unincorporated association."”

The | ocal becane a directly affiliated | ocal union of the AFL-

Cl O on Novenber 5, 1973. In 1975 the local built a union hall on



the real estate. Later, in 1983, the |ocal becanme an affiliate of
the International Union of Electronic, Electrical, Salaried,
Machi ne and Furniture Workers, AFL-CIO the plaintiff in this case.

The | ocal dissolved in 1989 because the brewery closed. The
plaintiff international union's constitution provided:

In the even[t] that a local's charter is revoked, or that a

| ocal disbands or dissolves, the local's secretary and

trustees shall send to the Secretary-Treasurer all funds and
property belonging to the local.... |[If such a charter is not
reissued within the year, the funds and property held by the

Secretary-Treasurer shall be deened to be the property of the

Union and shall be deposited in the International Defense

Fund. "

At the last neeting of the local's executive board, the |oca
aut hori zed the international union's representative, Gary Tucker,
to wnd up the local's affairs.

Tucker entered an agreenent to sell the land with the union
hall on it to Robert L. Mbley, Sr., but the deal fell through
because the title search showed that the title was vested in
Statham Giffin, and Summer. Tucker asked the trustees to
quitclaimthe and to the union, but instead Stathamthen sold the
property to Mobley. Lynward Barrett acted as broker for the sale,
and J. David Byars acted as Statham s |awyer. Byars held the
$62, 000 sale proceeds in escrow, so that he could obtain the
signatures of Giffin and Sutmmer on the deed. Before Byars could
obtain the signatures, he learned that the union was claimng it
owned the property. Byars filed an interpleader action in state
court and tendered the noney into court.

The union filed suit in federal court, on its own behalf and

on behalf of the forner local, asserting clainms for breach of

fiduciary duty, 29 U S.C. § 501, and breach of contract, 29 U. S.C



8 185(a), against Statham Giffin, and Summer. The union also
stated nunerous state law clains against Statham Giffin, and
Summer, as well as Byars, Mbley, and Barrett.'

Byars's interpleader action was renoved to federal court and
joined with the union's suit.

The district court dism ssed the union's conplaint for | ack of
jurisdiction upon determning that the union did not state a
federal cause of action wunder either the Labor-Mnagenent
Di scl osure and Reporting Act, 29 US. C 8§ 501, or the Labor-
Managenent Rel ations Act, 29 U S. C. 8§ 185(a). Specifically, the
court held that section 501 does not create a federal cause of
action that can be asserted by a uni on, as opposed to an i ndi vi dual
union nenber. The court also held that section 185(a) does not
cover a suit by a union against individuals, as opposed to a suit
agai nst anot her | abor union or an enpl oyer.

The uni on appeal s, arguing that section 501(a) creates a cause
of action that can be asserted by a union as well as by union
menbers, and that it can assert a section 185(a) claim against
former officers. These issues are pure questions of |aw, subject
to de novo review.

l.
The question of whether a union may assert a cause of action
under section 501 of the Labor-Managenent Reporting and Di scl osure

Act has been thoroughly exam ned by many courts, and they have

'‘Both Byars and Mobl ey have died. Their personal
representatives, K. Thomas Hall and Robert L. Mbley, Jr., have
been substituted for themas parties in this case.



arrived at opposite conclusions.?

Section 501 deals wth civil liability in tw parts.?®

*The courts that have concluded that section 501 does not
create a cause of action that can be asserted by a union are:
Bui I ding Material and Dunp Truck Drivers, Local 420 v. Traweek,
867 F.2d 500, 506-07 (9th Cir.1989); Local 443, Int'l Bhd. of
Teansters v. Pisano, 753 F.Supp. 434, 436 (D.Conn. 1991);

I nternational Bhd. of Boil ernmakers v. Freeman, 683 F. Supp. 1190,
1191-93 (N.D.111.1988); Crosley v. Katz, 131 LL.R R M 2175,
2176-77, 1988 W. 94283 (E.D. Pa.1988); Local 624, Int'l Union of
Operating Engineers v. Byrd, 659 F.Supp. 274, 276
(S.D.Mss.1986); Truck Drivers v. Baker, 473 F. Supp. 1120, 1122-
24 (M D. Fla.1979); Teansters, Local 20 v. Leu, 94 LLR R M 2510,
1976 WL 1685 (N.D. Chio 1976); and Safe Wrkers Og. v.
Bal | i nger, 389 F. Supp. 903, 906-08 (S.D.Chio 1974). The
foll owi ng courts have concl uded that section 501 does create a
cause of action that a union can assert: International
Longshorenen's Ass'n, Local 1624 v. Virginia Int'|l Term nals,
Inc., 914 F. Supp. 1335, 1338-40 (E.D.Va.1996); Morris v.
Scardelletti, 148 L.R R M 2995, 3000-01, 1995 W. 20224

(E.D. Pa.1995); Operative Plasterers & Cenent Masons v. Benjam n,
776 F. Supp. 1360, 1363-66 (N.D.1nd.1991); denn v. Mason, No. 79
Cv. 3918 (S.D.N. Y. Aug. 18, 1980); and BRACv. Or, 95 L.R R M
2701, 2702, 1977 W. 1661 (E.D. Tenn.1977). See al so Waver v.
UMV 492 F.2d 580, 586 (D.C.Cir.1973) (permtting union to
realign as plaintiff in section 501 case).

The Supreme Court noted the conflict of authority
wi thout resolving it in Guidry v. Sheet Metal Wrkers Nat.
Pensi on Fund, 493 U.S. 365, 374-75 n. 16, 110 S.C. 680, 686
n. 16, 107 L.Ed.2d 782 (1990).

%29 U.S.C. 88 501(a) and (b) provide:

(a) Duties of officers; exculpatory provisions and
resol utions void

The officers, agents, shop stewards, and ot her
representatives of a |abor organization occupy
positions of trust in relation to such organization and
its menbers as a group. It is, therefore, the duty of
each such person, taking into account the special
probl enms and functions of a |abor organization, to hold
its noney and property solely for the benefit of the
organi zation and its menbers and to manage, invest, and
expend the sane in accordance with its constitution and
byl aws, and any resol utions of the governing bodies
adopted thereunder, to refrain fromdealing with such
organi zati on as an adverse party or in behalf of an
adverse party in any matter connected with his duties
and from hol ding or acquiring any pecuniary or personal



Subsection (a) inposes fiduciary duties on wunion officials.
Subsection (b) confers jurisdiction on the federal courts for suits
brought by individual wunion nmenbers on the union's behalf to
enforce the duties created by subsection (a). Subsection (b) also
pl aces procedural limts on an individual's right to enforce the
subsection (a) duties, analogous to the demand prerequisites for
bringi ng sharehol der derivative suits. Under subsection 501(b) an
i ndi vi dual who wi shes to sue for breach of an official's subsection
501(a) fiduciary duty mnust first request the union to proceed
agai nst the official. Only if the union fails to act within a

reasonable tine after the request nmay the individual proceed to

interest which conflicts with the interests of such
or gani zation. ...

(b) Violation of duties; action by nenber after
refusal or failure by |abor organization to
comence proceedings; jurisdiction; |eave of
court; counsel fees and expenses

When any officer, agent, shop steward, or
representative of any |abor organization is alleged to
have violated the duties declared in subsection (a) of
this section and the | abor organi zation or its
governing board or officers refuse or fail to sue or
recover dammges or secure an accounting or other
appropriate relief within a reasonable tine after being
requested to do so by any nenber of the | abor
or gani zati on, such nenber may sue such officer, agent,
shop steward, or representative in any district court
of the United States or in any State court of conpetent
jurisdiction to recover damages or secure an accounting
or other appropriate relief for the benefit of the
| abor organi zation. No such proceeding shall be
brought except upon | eave of the court obtained upon
verified application and for good cause shown, which
application may be made ex parte. The trial judge may
all ot a reasonable part of the recovery in any action
under this subsection to pay the fees of counsel
prosecuting the suit at the instance of the nmenber of
t he | abor organi zation and to conpensate such nenber
for any expenses necessarily paid or incurred by himin
connection with the litigation.



federal court.

Subsection 501(b) does not itself confer jurisdiction over
suits by the union, but it assunmes that a union can sue its
of ficials; otherwwse, it would be futile for individuals to
request the union to sue and senseless to make the individuals
engage in a futile act. By giving the union the right of first
refusal to the cause of action, section 501(b) shows Congress
preferred that the union, rather than individual nenbers, sue on
its own behalf. Waver v. UMN 492 F.2d 580, 586 (D.C. G r.1973).
One of the early cases on this issue reasoned that if Congress
assuned uni ons could sue, and even preferred direct action by the
union to a derivative-type suit by individuals, Congress nmust have
i ntended that the unions have access to federal courts. See BRAC
v. Or, 95 L.R R M 2701, 2702 (E.D. Tenn. 1977).

O her courts have answered that Congress did not necessarily
intend to give the unions a federal cause of action. Congr ess
coul d concei vably have i ntended to rel egate the unions to state | aw
renmedi es. These courts say that, in the absence of any explicit
aut hori zation from Congress, the courts may not enlarge their
jurisdiction by permtting the unions to sue in federal court. See
Teansters, Local 20 v. Leu, 94 LLR R M 2510 (N.D. Chio 1976) ("The
statutory | anguage confers upon the union as a unit no right to sue
its officers. Unions are left to the state |aw jurisdiction they
have al ways had."); Local 624, Int'|l Union of Operating Eng'rs v.
Byrd, 659 F. Supp. 274, 276 (S.D.M ss.1986); International Bhd. of
Boi | ermakers v. Freeman, 683 F. Supp. 1190, 1192 n. 4 (N.D.111.1988)

("I'n our view, [BRAC] represents an unjustified assunption of



judicial power."); Truck Drivers v. Baker, 473 F. Supp. 1120, 1124
(M D. Fl a. 1979) .

We conclude that it would in fact frustrate congressiona
intent to relegate the union to state renedies. The legislative
history of the LMRDA shows that Congress enacted the fiduciary
provi sions of section 501 because existing state | aw renedies for
union officials' msconduct were inadequate. The Senate report
contains a mnority statenent conplaining about the [lack of
fiduciary provisions in the Senate bill: "Only one state has
enacted a statute i nposing fiduciary obligations on union officials
and gi ving union nenbers a right to sue in the event of any breach
thereof ." S.Rep. No. 187, 86th Cong., 1st Sess.reprinted in 1959
US CCA N 2318, 2376. The LMRDA as passed contains broader
fiduciary obligations than the Senate bill. The House Report
contains a statenment of supplenentary views stating:

W affirmthat the conmttee bill is broader and stronger than

the provisions of S. 1555 which relate to fiduciary

responsibilities. S. 1555 applied the fiduciary principle to
union officials only in their handling of "noney or other
property” (see S. 1555, sec. 610), apparently | eaving other
questions to the common | aw of the several States. Although
the common | aw covers the matter, we considered it inportant
towitethe fiduciary principle explicitly into Federal | abor
| egi sl ation. Accordingly the conmttee bill extends the
fiduciary principle to all the activities of union officials
and ot her union agents or representatives.
H R Rep. No. 741, 86th Cong., 1st Sess. reprinted in 1959
US CC AN 2424, 2479-80. W conclude fromthis background that
Congress i ntended to suppl enent the renedi es avail abl e to uni ons by
creating new federal protections. Accord denn v. Mason, No. 79
Cv. 3918 (S.D.N. Y. Aug. 18, 1980). But see Crosley v. Katz, 131

L.R R M 2175, 2176-2177, 1988 W. 94283 (E.D. Pa. 1988) (noti ng t hat



one Senate bill expressly provided for suits by unions and that
bill"s provisions were not adopted). It would nake no sense to
i npose federal duties and sinultaneously deny the unions the right
to enforce those duties.

| f Congress had only enacted section 501(a) w thout section
501(b), no one woul d suggest that Congress neant to deny the union
the right to enforce 501(a). However, because section 501(b)
mentions federal jurisdiction over suits by individuals but does
not explicitly refer to federal suits by unions, sone courts have
inferred that Congress nust have neant to exclude the possibility
of federal jurisdiction over unions' clains. See, e.g., Leu, 94
LRRM at 2510 ("This renedy is new, specific, and limted.").
Expressi o unius est exclusio alterius.

The Seventh Circuit rejected this type of argunent when
consi dering an anal ogous question in Hood v. Journeynen Barbers,
454 F.2d 1347, 1350-1354 (7th Cir.1972). There, individuals sued
their union, its board and the nenbers of its Pension Plan
Comm ttee. The Pension Plan Committee nenbers argued that section
501(a) did not apply to them because, although they m ght be said
tofall wthin section 501(a)'s terns, section 501(a) did not refer
to pension trustees specifically, as section 502(a) did. The
Seventh Circuit refused to concl ude that Congress's silence inplied
an intent to exclude the pensions. Instead, the Seventh Circuit
| ooked to the purpose of section 501(a): "The Section, as we see
it, was a direct and far-reaching response to the m schief exposed
and dramati zed by the McClellan Conmttee. That m schief was the

m suse of union funds and property by union officials inits every



mani festation.” 1d. at 1354. The court concluded that section 501
did in fact extend to the pension conmttee nmenbers.

Here, section 501(b) clearly shows that it has not one, but
two purposes: first, to enable individuals to sue on the union's
behal f, and second, to make sure that individuals do not preenpt a
union's right to prosecute its own clains. Section 501(b) itself
makes the first purpose subservient to the second. W should not
infer fromthe nmention of individual suits that Congress did not
intend to give unions a cause of action. It is far nore in keeping
with the statute as a whole to conclude that, having given the
unions certain rights, Congress thought it inplicit that the unions
could enforce those rights in court. Allowng the individuals to
assert the unions' clains was nore extraordi nary and t herefore had
to be spelled out.

Mor eover, reading section 501(a) as providing a cause of
action for individual union nenbers, but not for the union itself,
woul d encourage the unions to refuse their nenbers' requests to sue
of fending officials. Only by refusing the nenbers' requests could
the union fulfill the prerequisite under section 501(b) for
creating federal jurisdiction—though an individual, rather than the
union, would have to serve as plaintiff. Thus, interpreting
section 501 to create a federal cause of action for individuals to
vi ndi cate the unions' rights, but not for the unions thenselves to
do so, would require the union to forego its right to sue in order
to obtain federal jurisdiction for the derivative claim See
Qperative Plasterers v. Benjamn, 776 F.Supp 1360, 1366

(N.D.Ind.1991). This interpretation would nmake the individual's



demand under section 501(b) into a nmeaningless formality.

On the other hand, if we conclude that the union has a federal
cause of action, the demand requi renment functions properly, to give
the union a chance to sue first, if it wll.

Therefore, we cannot interpret section 501 in such a way as to
frustrate Congress's apparent purpose in enacting it. W conclude
that section 501(a) was intended to create a federal cause of
action that can be asserted by the union on its own behal f.

Once we have determined that a federal cause of action
exi sts, the statute granting jurisdiction over cases arising under
federal |aw provides jurisdiction for this suit. 28 U S. C. § 1331
(1994).*

.

The union also relies on section 301 of the LMRA, 29 U.S. C
8§ 185(a), to provide jurisdiction. Section 185(a) provides
jurisdiction over contract suits "between any ... | abor
organi zations [representing enployees in an industry affecting
commerce] . " The wunion asserts a claim based on its wunion
constitution, which is a "contract" claim under section 301.
Pl unbers v. Local 334, 452 U. S. 615, 627, 101 S.Ct. 2546, 2553, 69
L. Ed. 2d 280 (1981).

“The trustees nmake some argunent that section 501(a) does
not apply to them because any possi bl e breach of trust occurred
when they had the property transferred to thensel ves as trustees,
and this antedated any relationship with the plaintiff
international union. To the contrary, the trustees are being
sued by the international union on behalf of its forner |ocal for
selling land they allegedly held in trust for the former |ocal.
The fact that the trustees are no |longer officers of the union is
immaterial, since they are being sued for abuse of the trust
whi ch they enjoyed by virtue of their union offices. See
Benjam n, 776 F.Supp. at 1367.



The defendants argue that section 185(a) does not extend to
cl ai ms agai nst individual officers, citing Conplete Auto Transit,
Inc. v. Reis, 451 U. S. 401, 417, 101 S. . 1836, 1845-46, 68
L. Ed. 2d 248 (1981), and Traweek, 867 F.2d at 508. To the contrary,
we have affirnmed a case in which the district court asserted
section 185(a) jurisdiction over i ndi vi dual def endant s.
I nternati onal Bhd. of Boil ermakers v. Local Lodge D111, 681 F. Supp.
1570 (S.D. Ga. 1987), aff'd, 858 F.2d 1559, 1560 n. 1 (11th
Cir.1988), cert. denied, 490 U S. 1047, 109 S.Ct. 1955, 104 L. Ed. 2d
424 (1989). See also Tile, Marble, Terrazzo Shopworkers v. Local
32, 896 F.2d 1404, 1416 (3d G r.1990); | nt ernati onal Bhd. of
Boi l ermakers v. Odynpic Plating, 870 F.2d 1085 (6th Cir.1989);
I nternational Bhd. of Boilernmakers Local Lodge 714, 845 F.2d 687
(7th Gr.1988); International Bhd. of Boil ermakers v. Freeman, 683
F. Supp. 1190, 1191 (N.D.111.1988).

The district court in Local Lodge D111 observed there can be
no action for damages against individuals under section 185(a).
Lodge D111, 681 F. Supp. at 1572 n. 1 (citing Reis, 451 U S. at 427,
101 S.C. at 1850-51). However, the union has expressly limted
its section 185(a) claimto seek only equitable relief. This fact
di stingui shes our case from Traweek, 867 F.2d at 508, which was a
suit for noney damages. See Benjamn, 776 F.Supp. at 1367
(di stinguishing Traweek ). Cf. Local 443, Int'l Bhd. of Teamsters
v. Pisano, 753 F. Supp. 434 (D.Conn.1991) (section 185(a) does not
aut hori ze suit against individuals for noney danages). This case
is also distinguishable from Traweek in that it involves an

international union's dispute with local officials, rather than a



strictly internal dispute within the local. See id.

The def endants di stingui sh Local Lodge D111, because both the
union and its representatives were sued in that case. The
def endants argue that w thout the union defendant in Local Lodge
D111, there would not have been section 185(a) jurisdiction. The
Second Circuit considered this question in Shea v. MCarthy, 953
F.2d 29, 32 (2d Cr.1992). There, the Second Circuit explicitly
hel d that an individual defendant may be sued al one (w thout also
joining a union as defendant) under section 185(a) for violating
the union constitution, as long as the relief sought is equitable,
not legal. W therefore conclude that there is jurisdiction over
the union's section 185(a) clai mas stated.

Accordi ngly, we nust REVERSE the district court's di sm ssal of

this case, and REMAND for further proceedings.



