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KRAVI TCH, Circuit Judge:

The Arnmy Corps of Engineers ("Arnmy") and Conner Brothers
Construction Co., Inc., appeal the district court's grant of
summary judgnment in favor of MKnight Construction Co. Although
McKni ght was the |ow bidder on an Arny construction project,
McKnight's bid was rejected because it did not conform to the
Arny's qguidelines. After the Arny and the Conptroller Cenera
refused to accept McKnight's bid corrections, MKnight appealed to
the district court, which reversed the Arny's decision. W now
reverse the decision of the district court.

l.

The Arny, acting through its Corps of Engineers, solicited

bids for construction of barracks at Fort Benning, CGeorgia. At bid

opening, the Arny had received bids fromfour conpanies. The |ow



bi dder was McKni ght; Conner Brothers was the next |owest bidder.
The follow ng day, Conner Brothers notified the Arny of apparent
errors in MKnight's bid and asked the Arny to reject it as
"nonresponsive." The day after Conner Brothers' protest, the Arny
began a review to determ ne whet her McKnight's bid was responsi ve.

A bid is

nonresponsive when it is mthematically and

mat eri al |y unbal anced; such a bid nmust be rejected. See G C.

Ferguson 4-T Constr., 92-1 CPD § 381, 1992 W 143301 (CGl992);

Sanford Cooling, 91-1 CPD | 376, 1991 W 86957 (CGl991). A bidis
mat hemati cal | y unbal anced when each line itemin the bid does not
reflect the actual costs to the bidder. See 48 C.F.R 88 14.404-
2(g), 15.814. The Arny determ ned that Lines 1 and 2 of McKnight's
bid were mathematically unbal anced because the anpbunt |isted in
each line was significantly higher than that listed by other
conpani es and the governnment's own estimate. For both line itens
1 and 2, MKnight bid $4, 203,500; the next highest bid estimate
for the work corresponding to those lines was the governnent's
estimate of $395,557 for line item1 and $55,780 for line item 2.

A chart with all the bids is reproduced as Table |

TABLE |
MeKni ght Conner Dawson Wi ght Gover nnent
Construction Br ot hers Conpany Associ at es,
Const. Co. I nc.

1 4, 203, 500. 00 196, 376. 00 200, 000. 00 305, 900. 00 395, 557. 00
2 4, 203, 500. 00 37, 396. 00 20, 000. 00 23, 050. 00 55, 780. 00
3 100, 000. 00 52, 094. 00 50, 000. 00 121, 350. 00 75, 692. 00
4 250, 000. 00 4,303, 584. 00 3, 334, 000. 00 4,230, 759. 00 4,114, 668. 00
5 250, 000. 00 4,303, 584. 00 3, 334, 000. 00 4, 230, 759. 00 4,052, 434. 00
6 2, 000, 000. 00 2,370, 116. 00 3, 000, 000. 00 2,198, 253. 00 2,778, 708. 00



7 2,000, 000. 00 1,019,578. 00 1,000, 000. 00 1,029, 829. 00 952, 725. 00
8 1,100, 000. 00 831, 202. 00 1, 000, 000. 00 990, 000. 00 1,091, 467. 00
2,000, 000. 00 3,149,922.00 4,000, 000. 00 3,658, 750. 00 3,648, 995. 00
10 600, 000. 00 434, 148.00 1, 000, 000. 00 226, 050 274,808. 00
Base 16, 707,000.00 16, 698, 000. 00 16, 938, 000. 00 17,014,700. 00 17,440, 834. 00
Bi d
Additive 143,000.00 271, 000. 00 275, 000. 00 283,722.00 674, 656. 00
# 1
Total 16, 850, 000.00 16, 969, 000. 00 17,213,000. 00 17,298, 422.00 18,115, 490. 00
Base
Bid Plus
Addi tive
# 1
Where a mat hemati cal |y unbal anced bid is so grossly unbal anced that it
will result in an advance paynent, the bid is materially unbal anced and nust

be rejected. 48 CF.R 8 15.814(b)(2); see Boston G aving Dock Corp., 91-2

Because the estimates in lines 1 and 2

CPD 1 178, 1991 W. 162533 (CGL991).

front-loaded the bid with disproportionately high paynents, the Arny found

that the bid was materially unbal anced. Approximately 50%of the bid' s total

val ue of $16, 850,000 was captured in the first two lines of MKnight's bid;
t he next highest figure for the conbi ned cost of each of the first two line

items was the government's estimte of approximtely $450,000, which

constituted less than 2. 7% of the overall bid price.

Al t hough there is no suggestion that McKnight's error was deliberate, a

intentionally

bi dder could potentially manipulate the bidding process by

front-loading a bid, and in the event that the "error" went unnoticed

collect extrenely |arge advance paynents. Advance paynents are disfavored
because a bi dder that receives early paynents gains an unfair advantage over
I n addition,

ot her bi dders through the potential use of interest-free noney.



because later work is undervalued, there is a reduced incentive to conplete
t he work.

On the sane day that the Arny began its review of MKnight's bid
McKni ght notified the Arny that its bid contained mstakes and sought
perm ssion to file a corrected bid. Two days later, MKnight formally
requested permssionto file a corrected bid and submtted an affidavit from

its president, WIIliam MKnight. Later, MKnight sent the Arny "post-bid

openi ng" worksheets, which were created to "reconstruct ... [the] thought
process in allocating the total bid price to the individual lineitens in the
bid schedule.”™ The only pre-bid docunentation provided was the bid papers,

and "there is no dispute that these did not identify bid itens, buildings,
subcontractor pricing, or other aspects of the project by which MKnight's
intended allocation of bid line items could be ascertained.” McKni ght
Construction Co. v. Perry, 888 F.Supp. 1186, 1187 (S.D. Ga. 1995).

In his affidavit, WIIiam MKnight stated that although the conpany's
overall bid was correct, in filling out the bid sheet he had nade a
transpositional error, mstakenly swtching the bid prices for line itens 1
and 2 with those intended for line items 4 and 5. The total bid would have
been unchanged.

After review ng MKnight's request for bid correction, the Arny found
t hat al though McKni ght had nmade m stakes in conputing its bid, it had not
provi ded clear and convincing evidence of its intended bid with respect to
each line item as required by Federal Acquisition Regulations. See 48
CF.R 8 14.406-3(a). Thus, the Arny refused to permit MKnight to file a
corrected bid. In reaching its conclusion, the Arny noted MKnight's
inability to furnish i ndependent corroboration for its intended bid. Because

the original bid was rejected as nonresponsive, the next |owest bidder,



Conner Brothers, was awarded the contract.

McKni ght filed a bid protest wwth the General Accounting Ofice that was
rejected by decision of the Conptroller General. The Conptroller Genera
determ ned t hat al t hough the evi dence supported MKnight's contention that it
had made a mstake inits bid, there was not clear and convi nci ng evi dence of
McKnight's intended bid price. The Comptroller GCeneral found that the
simlarity of McKnight's bid on lines 1 and 2 to the governnment's estimates
and the other bids for line itens 4 and 5 supported MKnight's contention
that line itenms 1 and 2 should have been placed on lines 4 and 5. ' Mre
i mportantly, however, the Conptroller General rejected as "inplausible onits
face" MKnight's contention that the $250,000 listed on both lines 4 and 5
was the amount intended to be placed on lines 1 and 2. This concl usion was
based on the gross disparity that would have resulted on line 2, where the
next highest bid estimate would have been the governnent's estimate of
$55, 780. Hol ding that there was a reasonabl e basis for the Army's refusal to
accept the corrected bid, the Conptroller Ceneral rejected the uncorrected
bid on reasoning simlar to that of the Arny.

Following the Conptroller General's ruling, MKnight brought this
action, challenging the Arny's refusal to permt it to correct its bid and
t he consequent award of the contract to Conner Brothers. Conner Brothers

intervened as a defendant. MKnight argues that the Arny's actions viol ated

'Al t hough the Conptroller General never found that this
constituted clear and convincing evidence, the Arnmy seens to have
conceded that itenms 1 and 2 were intended to be placed on lines 4
and 5. The Governnent's attorney stated:

As the Court indicated, it is obvious that 1
and 2 are wong and that those nunbers bel ong
initems 4 and 5, but it is not obvious that
the opposite is true. That is, that a
transposition occurred and that itenms 4 and 5
bel onged in 1 and 2.



the Admi nistrative Procedures Act.

The district court initially granted a prelimnary injunction barring
the Arny frominplenenting the contract award and |ater granted MKnight's
notion for sunmmary judgnent. The Arny and Conner Brothers appeal that
deci si on.

.

When reviewing a district court's decision to grant summary judgnent,
we apply the same |egal standards as those applied by the district court.
The main question before wus, therefore, is whether the Arny acted
arbitrarily, capriciously, or otherwise not in accordance with |aw when it
determ ned that McKnight failed to present clear and convincing evidence of
what it intended to bid. See Choctaw Manufacturing Co. v. United States, 761
F.2d 609, 616 (11lth Gir.1985) (citing 5 U S.C. 8 706(2)(A); see also
Latecoere Int'l, Inc. v. United States Dept. of the Navy, 19 F.3d 1342, 1356
(11th Cir.1994). In addition, if we hold that the Arny did not act in
accordance with lawin refusing to all ow McKnight to correct its bid, we nust
t hen determ ne whether the Arny | acked a rational basis for finding that the
uncorrected bid was not responsive.

A

Under Federal Acquisition Regulations, a bid is subject to correction
only if the bidder presents clear and convincing evidence that the submtted
bid was m staken and clear and convincing evidence of the actual intended
bid. 48 CF.R 8 14.406-3(a). The Arny argues that, based on the evidence
presented by MKnight, it reasonably concluded that MKnight had not
presented clear and convincing proof of its intended bid. In considering
WIlliam McKnight's affidavit, the Arnmy clains that it "afforded appropriate

wei ght and probative value ... to the extent the post-bid created affidavit



was consi stent with docunentation created contenporaneously with or prior to
the bid."

The district court found that this statenent, along wth others,
indicated that the Arny had adopted a per se rule against statenents that
wer e uncorroborated by bid workpapers. 888 F.Supp. at 1190. Such a rule,
the district court held, contravened t he procurenent regul ati ons and was al so
arbitrary.

The relevant portion of the Federal Acquisition Regulations provides
t hat

[i]f the bidder alleges a m stake, the contracting officer shall advise

the bidder to nake a witten request to withdraw or nodify the bid. The

request nust be supported by statenents (sworn statenents, if possible)
and shall include all pertinent evidence such as the bidder's file copy
of the bid, the original work sheets and other data used in preparing
the bid, subcontractor's quotations, if any, published price lists, and
any other evidence that establishes the existence of the error, the
manner in which it occurred, and the bid actually intended.

48 C.F. R 8 14.406-3(g)(2). Nothing in the regul ati on suggests that the Arny

nmust accept uncorroborated statenents; the regulation sinply indicates that

a statenment nust support a request to withdraw or nodify a bid.

Further, a rule stating that an uncorroborated statenment is
insufficient to satisfy the clear and convincing standard of proof is not
arbitrary. The Conptroller CGeneral consistently has taken the position that
the failure to provide worksheets or other contenporaneously produced

documentation® will result in the denial of a request for bid correction. °?

’I'n finding that the Arny required bid work papers, the
district court overstated the requirement; rather, the Arny
requires only sone form of evidence produced prior to, or
cont enporaneous with, the bid.

]t is for this reason that MKnight's reliance on Satellite
Services, Inc., 86-2 CPD { 521, 1986 W. 64270 (CGl986), is
m splaced. In that case, the Conptroller General deferred to the
Air Force's decision to allow a bidder to nodify a bid by
real l ocating prices fromone line to another. 1In contrast to the



See RIS Constructors, 94-2 CPD T 130, 1994 W 576114 (CGL994); Weather Data

Services, Inc., 91-1 CPD § 185, 1991 W 73029 (CGl991); Apache Enterprises,

Inc., 94-1 CPD § 270, 1994 W. 148261 (CGl994); Fortec Constructors, 81-2 CPD

1 264, 1981 W 23319 (CG1981). Such a rul e nmakes sense:
To permt bidders to cure the nonresponsi veness of their bids nmerely on
the basis of general, unsubstantiated all egations of inadvertent error
woul d open the conpetitive bidding system to the possibility of
mani pul ati on. For exanple, a bidder could submt a flagrantly
nonresponsive bid and then, depending on the outconme of the bidding
results, seek to cure the nonresponsiveness as the bidder's interest so
di ct at ed.

Bill Strong Enters., Inc., 86-2 CPD | 173, 1986 W. 63835 at *2 (CGL986).

G ven the Arny's strong interest in protecting the integrity of the
bi dding process, a policy requiring nore than a contractor's post-bid
statenment is not irrational. Unfortunately, sonme honest contractors may | ose
contracts because of mnor errors on their part; this does not, however
render the Arnmy's rule arbitrary. Because the Arny has provided a coherent
and reasonabl e explanation for its refusal to permit MKnight to correct its
bid, its decision is sustained. See Choctaw Manufacturing Co., 761 F.2d at
616.

B.

McKni ght argues that even if we affirmthe Arny's refusal to permt
McKnight to correct its bid, we should affirm the district court on the
ground that the original bid was not materially unbal anced. As discussed
above, a mathematically unbal anced bid is materially unbal anced when it wll
result in advance paynents to the contractor.

The Arny asserts that wunder procurenent regulations specifically

incorporated in the invitation for bids, the value of the work would be

situation here, however, the bidder presented the Air Force with
wor k papers that supported its position.



defined by the terns of the bid that the Arny accepted. See 48 CF.R 8§
52.232-5; ACC Constr. Co., 93-1 CPD T 142, 1993 W 49266 (CGL993).
Accordingly, the Arny concluded that if the original bid were used, MKnight
was "highly Iikely" to receive advance paynent because "[t]he bid itenms with
t he exceptionally high prices nust be done early on in the project whereas
the work which will be performed at the latter stages of the project is
priced ridiculously |ow™"

McKni ght di sagrees with this determ nation, contending that its bid, as
originally submtted, would not have entail ed advance paynents because "al
progress paynents woul d be nade from the actual work in place."* MKnight
provides no authority or evidence in support of this claim rather, it
nmerely asserts that the Army was wong. W cannot, therefore, say that the
Arny's rejection of MKnight's bid as nonresponsive was either arbitrary,
capricious, or an abuse of discretion.

The judgnment of the district court is REVERSED, and we REMAND t his case

with instructions to the district court to enter judgnent for appellants.

*McKni ght al so argues that it would be precluded from
recei ving advance paynents because of representations made in the
course of its appeal of the original rejection of its bid. These
representations are irrelevant here; the question is whether the
bid was responsi ve when nade.



