United States Court of Appeals,
El eventh Circuit.
No. 95-8809.

Jody SHEALY, Ricky Dudley, Terry Cook, Ronald Rowe, Ted Barton
| nt er venor s- Appel | ant s,

V.

The CITY OF ALBANY, GEORA A, a nunicipal corporation, et al.,
Def endant s- Appel | ees.

July 31, 1996.

Appeal from the United States District Court for the Mddle
District of Georgia. (No. 1200), W/ bur D. Owens, Jr., Judge.

Before KRAVITCH and CARNES, Circuit Judges, and HLL, Senior
Circuit Judge.

PER CURI AM

Five white firefighters intervened in this decades-old civi
rights action against the Gty of Al bany, Georgia claimng reverse
discrimnation in the pronmotion of a black to the position of
battalion chief. The district court held an evidentiary hearing
after which it denied the white firefighters any relief. Thi s
appeal ensued. For the follow ng reasons, we vacate a portion of
the district court's order and remand for further proceedings.

| . Background

This class action was instituted on August 31, 1972, agai nst
the Cty of Albany under 42 U S C. 8 1981 and 8§ 1983 and the
Fourteenth Anmendnent to the United States Constitution alleging a
pattern or practice of racial discrimnation in hiring, pronotion,
assi gnnment and vari ous ot her enpl oynent practices. On Septenber 2,
1976, the district court for the Mddle District of Georgia, Al bany

Division, entered a permanent injunction enjoining the Cty of



Al bany (City) from such practices and mandating equal enpl oynent
opportunities. To this end, the court required that the Cty
undertake many affirmative actions designed to achieve "a work
force in which the proportion of total black enployees to tota
white enpl oyees viewed (a) overall, (b) by job classification and
description, (c) by departnent, and (d) by rate of pay is at | east
equal to the proportion of blacks to whites in the working age
popul ati on as shown by the npbst recent Al bany, Georgia Standard
Metropolitan Area reports of the Bureau of the Census.”

In February of 1994, froma pool of six applicants, the Fire
Chi ef pronoted a bl ack applicant to the position of battalion chief
in the CGty's Fire Departnent. The five non-sel ected applicants
are white. In Decenber of 1994, the white applicants filed a

"Motion of Prospective Plaintiffs For Intervention."* The

'Paragraph 11 of the 1976 Permanent |njunction provides:

Any person who believes that he has been

di scri m nated agai nst on account of race or that

t he provisions of this order have been viol at ed,
may file a witten conplaint with the Centra

Empl oynment Office. The Central Enploynment Ofice
shal |l investigate the conplaint and seek to
resolve it.... If the conplaining party is not
satisfied with the results as contained in the
report, he or she may, within sixty (60) days of
the date of receipt of the report, file a notion
with the clerk of this court to have the court
determne the matter. The clerk shall cause a
copy of the notion to be mailed to the defendants,
who shall respond to it within ten (10) days. The
clerk shall then refer the notion and the response
to the court. Proceedings shall thereafter be in
accordance with the Federal Rules of G vil

Pr ocedur e.

In its subsequent order denying relief to the white
applicants, the court stated that it was considering their
conpl ai nt under Paragraph 11, as a conplaint of persons who
bel i eve they have been discrim nated agai nst on account of



i ntervenors sought broad relief, including the dissolution of the
1976 permanent injunction, the setting aside of the conpl ained of
pronotion, and the re-opening of the selection process.?

There was sone initial briefing regarding the intervention,
and on My 22, 1995, the district court held an evidentiary
heari ng. The Fire Chief, who is black, testified as to the
subj ective process he used in selecting the successful applicant
for pronotion. The district court |imted cross-exam nation of the
Chi ef. The five unsuccessful applicants then sought to testify
regardi ng the superiority of their qualifications over those of the
sel ected applicant for the pronotion in question. The district
court declined to hear that testinony, but indicated that, if
subsequently filed, the court would review the personnel files of
the white applicants to determne their qualifications relevant to
t he successful applicant.

Approxi mately two hours later, and prior to the filing of the
personnel files, the court ruled that there was no evidence of
racial animus in the selection of the black applicant who was
pronot ed. *

1. Analysis

In reverse discrimnation suits, plaintiffs nust establish a

race.

*The district court did dissolve the permanent injunction,
hol di ng that equal opportunity in enploynent practices by the
City of Al bany had been achieved. Neither party appeals this
deci si on.

%The court stated: "In the court's best judgnent, there is
no evi dence to support a claimof racial aninus on the part of
the Fire Chief, who is the one who made the selection.”



McDonnel | Douglas prinma facie case. WIson v. Bailey, 934 F.2d
301, 304 (1lith Cir.1991). The test requires a reverse
discrimnation plaintiff to prove:

1) that he belongs to a class;

(2) that he applied for and was qualified for a job;

(3) that he was rejected for the job; and

(4) that the job was filled by a mnority group nenber or a
wonan.

Id. See generally MDonnell Douglas Corp. v. Geen, 411 U. S. 792,
93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

Al t hough subj ective pronotion criteria are not discrimnatory
per se, neither may they be used to disguise an inpermssible
race- based selection. Hll v. Seaboard Coast Line R Co., 767 F.2d
771, 775 (11th G r.1985). Subjective criteria tend to facilitate
t he consideration of inpermssible criteria such as race. Roberts
v. Gadsden Menorial Hospital, 835 F.2d 793, 798 (11th Cr. 1988).
Were it is alleged that a race-based pronotion deci sion has been
made, proof of intent to discrimnate racially is necessary. Hill,
767 F.2d at 773. O course, direct evidence of intent is often
unavail able and a circunstantial case may be proven. Cooper -
Houston v. Southern Ry. Co., 37 F.3d 603, 605 (11th Cr.1994).

Intervenors in this case were not permtted to present
evi dence at the May 22nd hearing on the issue of the Fire Chief's
intent toracially discrimnate in the selection of a newbattalion

chief.* Intervenors' attenpt to testify regarding their

“A revi ew of the docket reveals that there was no notion to
dism ss or for summary judgnent filed by either party.
Plaintiffs, therefore, apparently had no opportunity to file
supporting evidentiary material s.



qual i fications and i ntroduce evi dence conpari ng their
qualifications to those of the successful applicant was cut off by
the district court.
In refusing the evidence, the district judge made a plea for
Fire Departnent collegiality, saying:
The Court has permtted you to exam ne the individuals who
were involved in the hiring decision, but it declines your
suggestion that now the person selected be examned in this
Court or the persons not selected be exam ned. As | have
al ready suggested, all of these people are going to have to
wor k together after this hearing is concluded. This Court is
not a forumto permt squabbles within public agencies as to
who has already been pronoted, and the propriety as between
t hose people....

Wil e aspirational, thisis (1) not sufficient reason to deny
t he presentation of adm ssible evidence; and (2) to no avail, the
conpl aint having been |odged with its inherent, and unavoi dabl e,
di shar nony.

W review the district court's exclusion of intervenors'
evidence for an abuse of discretion. BankAtl antic v. Blythe
East man Pai ne Webber, Inc., 955 F.2d 1467, 1476 (11th Cr.1992),
cert. denied, 506 U.S. 1049, 113 S.Ct. 966, 122 L. Ed.2d 122 (1993).
A district court evidentiary ruling is not disturbed unless there
is a clear show ng of abuse of discretion. U 'S. Anchor Mg., Inc.
v. Rule Indus., Inc., 7 F.3d 986, 993 (11th G r.1993). In this
case, however, we are convinced there was such an abuse of
di scretion.

In denying intervenors relief, the district court said there
was "no evidence" of racial aninmus in the selection of the
successful applicant. |If, indeed, there had been no evidence, it

woul d have been because the intervenors were not permtted to



i ntroduce any.®

The intervenors were effectively denied the opportunity to
make out and support a prima facie case by the district court's
refusal to allowthemto testify regarding their qualifications or
to review their personnel files as prom sed. Such testinony may
have raised an inference of intentional discrimnation which the
City woul d have had to rebut.® MDonnell Douglas, 411 U.S. at 804,
93 S.Ct. at 1825. Wiile we express no views on the nerits of their
claim or of the strength of the evidence they sought to introduce,
i ntervenors nmust be all owed the opportunity to make out their prinma

facie case.’

*There was sone evidence introduced which the district court
m ght have found supported the claimof discrimnation. Two
Assistant Fire Chiefs testified that the Fire Chief asked themto
give their opinions as to which applicant should be pronoted, but
to consider only the two black applicants. There was al so sone
testinmony by the Fire Chief, hinself, regarding the relative
qualifications of the black and white applicants.

®The proffered evidence, as well as that referred to in
footnote 5, dealt with the relative qualifications of the severa
applicants. |Insofar as this evidence m ght have supported an
argunent that the Fire Chief made a m stake and failed to sel ect
t he best qualified, the evidence has no value. The district
j udge does not sit as a sort of "super personnel officer"” of the
City or its fire departnent, correcting what the judge perceives
to be poor personnel decisions. See Roberts, 835 F.2d at 802-03
(H1l, J., specially concurring). However, insofar as evidence
of relative qualifications of the applicants anmounts to
circunstantial evidence of intent to discrimnate on the part of
the Fire Chief, if, indeed, it does so, that evidence nust be
recei ved and consi dered before a finding can be nmade as to the
Fire Chief's intentions. See WIson, 934 F.2d at 304.

‘Al t hough this case has been effectively ternm nated by the
di ssolution of the permanent injunction, plaintiffs were all owed
to intervene prior to that dissolution. Therefore, their clains
nmust be resolved within the context of this case prior to its
bei ng dism ssed. Furthernore, we express no opinion on the
effect of the permanent injunction on the permssibility of a
race- based pronotion



Accordingly, we vacate that portion of the district court's
order which denies any relief to intervenors® and remand for
further proceedi ngs not inconsistent with this opinion.

VACATED and REMANDED.

®'We do not vacate that portion of the district court order
t hat di ssol ves the permanent injunction.



