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CARNES, Circuit Judge:

This appeal by the claimant in a social security disability
benefits case is not about the claimitself; the clai mant has
already prevailed on his claim This appeal concerns the
claimant's attenpt to have the district court enter judgnent in his
favor after the conpletion of an adm ni strative remand ordered by
the district court. The district court refused to reopen the case
and enter judgnent for the claimant foll ow ng the remand. Al though
t hat refusal did not affect the claimant's entitlenent to benefits,
it did prevent the claimant fromfiling a tinmely application for
attorney's fees pursuant to the Equal Access to Justice Act, 28
U S. C § 2412 ("EAJA").

As will be explained in nore detail later, there are two
types of social security case remands under 42 U.S.C. § 405(g). In

a remand pursuant to the fourth sentence of that provision, called
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a "sentence-four remand,” the district court enters judgnment
i mredi ately, and an EAJA application should be filed then, because
the court loses jurisdiction over the case after entry of a
sentence-four remand judgment. The other type of 8 405(g) remand
is pursuant to the sixth sentence of that provision. Wth a
"sentence-six remand” the district court retains jurisdiction and
enters judgnent after the remand proceedi ngs are conpleted. The
time for filing an EAJA application, in a sentence-six remand, runs
fromthat postremand judgnment entry date in the district court.

Donal d Jackson, the disability benefits claimnt in this case,
appeals the district court's denial of his notion to reopen his
case in the district court following a remand to the Conm ssi oner.
He contends that the district court erred in holding that its
remand had been only a sentence-four remand.

For the reasons that follow, we agree with Jackson that the
district court's remand was both a sentence-four and sentence-six
remand, and we hold that such a dual basis remand is perm ssible.
We al so hold that where the remand is pursuant to both provisions
and the claimant prevails at least in part for sentence-six
reasons, he is entitled to reopen the case in the district court
and have judgnment entered there in his favor. The tine for filing
an EAJA application runs fromthat |ater date, instead of fromthe
date on which the judgnment remanding the matter was entered.

| . BACKGROUND AND PROCEDURAL HI STORY

Jackson filed his first application for disability benefits



with the Comm ssioner of Social Security in 1990. ! The
Conmi ssioner denied his application in 1991. Upon receiving the
adverse decision, Jackson requested and was granted a hearing
before an adm nistrative |aw judge ("ALJ"). Jackson appeared pro
se before the ALJ, who agreed with the Conm ssioner's decision to
deny benefits. Thereafter, Jackson filed a civil action in the
district court, seeking judicial review of the Conm ssioner's
deni al of benefits.

Jackson's case was heard initially by a magi strate judge. The
magi strate judge i ssued a report and recomrendation to the district
court, suggesting that Jackson's <case be renmanded to the
Comm ssi oner for reconsideration. The magi strate judge identified
two statutory grounds for a remand. First, the ALJ had failed to
perform his legal duty to develop a full and fair record at
Jackson's hearing. The magistrate judge stated that the ALJ's
failure to develop a full and fair record was exenplified by his
finding that Jackson possessed residual functional capacity,
despite evidence to the contrary. The failure to develop a ful
and fair record was a sentence-four basis for remand. Second, the

magi strate judge recommended that Jackson's case also should be

At the time Jackson began seeking social security
disability benefits, adm nistrative authority to grant or deny
benefits rested with Secretary of the Departnent of Health and
Human Services. See 42 U . S.C. § 405 (West 1991) (anended 1994).
Today, this authority is bestowed on the Conm ssioner of Soci al
Security. See 42 U S.C. § 405 (West Supp.1996). The
Conmi ssioner is the appellee in this case, and the Secretary is
not in any way involved in this appeal. Therefore, to avoid
confusion, we treat the initial benefits decisions nmade in
Jackson's case—which were made by the Secretary—as if they were
made by the Conm ssioner. Also, where the case | aw di scusses
actions taken by and argunents made by "the Secretary,” we
substitute "the Comm ssioner” for clarity and consistency.



remanded because Jackson had new and noncunulative material
evi dence of deterioration of his back condition, which is a 8§
405(g) sentence-six reason for remanding a case. The magistrate
j udge found Jackson had shown good cause for not submtting this
evi dence in the adm ni strative proceedi ngs, because the evi dence of
further deterioration did not exist at the tine of Jackson's
heari ng.

On May 5, 1993 the district court issued an order and opini on
adopting the magistrate judge's report and reconmmendation in its
entirety, stating that it was "correct in all respects."” The
court's order specifically nentioned the two grounds for remand
suggested by the nmmagistrate judge: the failure to develop the
record, and the exi stence of new evidence. Based on the nmagi strate
j udge' s recomrendations, the district court remanded Jackson's case
to the Conm ssioner. A judgnment was entered on the district
court's docket the next day, May 6, 1993, reflecting that the court
adopted the report and recommendati on of the magi strate judge, and
that the action was remanded.?

On remand, an ALJ revi ewed the evidence presented at Jackson's
first ALJ hearing, as well as new evidence from nedica
exam nations conducted after the first hearing. Relying upon al

the information before him the ALJ found Jackson did not possess

No entry was nmade on the docket show ng service of the
j udgnment to Jackson, and Jackson contends that he never received
service. Jackson argues that because he never received actual
noti ce of the judgnent, it would be inequitable to use the date
j udgnment was entered to bar his EAJA attorney's fees application.
But see, Fed. R Cv.P. 77(d); Tucker v. Comonwealth Land Title
Ins. Co., 800 F.2d 1054, 1056 (11th Cir.1986). Because we hold
for other reasons that the entry of judgnent does not bar
Jackson's application, we need not resolve this question.



the residual functional capacity to pursue nore than sedentary
wor k. Based on this finding and findings regarding Jackson's
skills, experience, and education, the ALJ determ ned Jackson was
di sabled and awarded Jackson benefits for the entire period
requested in his application.

After winning his disability benefits on remand, Jackson fil ed
a notion to reopen his case in the district court. Jackson wanted
to reopen his case so that the court could enter a judgnent in his
favor, paving the way for Jackson to file an application for
attorney's fees under the EAJA The Conm ssioner objected to
Jackson's notion, contending that the May 6, 1993 judgnent of
remand was a final judgnment. As a final judgnent, it triggered the
start of the filing period for an EAJA fee application, and, the
Comm ssi oner contended, Jackson had m ssed his one opportunity to
file a fee application. According to the Conmm ssioner, after
entering the remand order, the district court lost jurisdiction
over Jackson's case.

Jackson responded by poi nting out | anguage i n the remand order
i ndi cating that the case was remanded on a sentence-six ground as
wel | as a sentence-four ground. Jackson contended that because a
remand based upon sentence six of 8§ 405(g) does not termnate
district court jurisdiction, he was entitled to have the district
court reopen his case and enter final judgnent in his favor. Once
that judgnent was entered, Jackson could file his EAJA fee
appl i cation.

Jackson's notion to reopen his case in district court was

denied in an order dated June 1, 1995. |In that order, the district



court acknow edged that the 1993 remand order "was arguably made
pursuant to both sentence four and sentence six" of 42 US C 8§
405(g). Nevertheless, the court held that in reality the remand
order had been i ssued on a sentence-four ground only. The district
court reasoned that the entry of judgnment inmediately after the
remand order indicated "that the Court did not contenplate the
parties returning to court...." The district court citedvel konyan
v. Sullivan, 501 U. S 89, 102, 111 S. C. 2157, 2165, 115 L.Ed.2d 78
(1991) in support of that proposition. Next, the court stated that
the entry of judgnent would normally indicate that the remand order
was a final, appeal able order. The court did not explain how the
fact that the order was appealable led to a conclusion that the
remand order was pursuant to sentence four only, instead of both
sentence four and sentence six. Finally, the court noted that the
order was partially based on the incorrectness of the ALJ's
determ nation, and for that reason, should be construed as a
sent ence-four remand. For this proposition, the district court
also cited the "l anguage of Mel konyan."

Once the district court held that the 1993 remand order had
been made pursuant to sentence four only, the court was required to
hold that it no longer had jurisdiction over Jackson's case. It
was also required to reject Jackson's EAJA application for
attorney's fees as untinely, which it did.

1. DI SCUSSI ON
Jackson's case is governed by 42 US. C. 8§ 405(g), which
provides for judicial review of final decisions of the

Comm ssioner. That section also specifies the actions that the



district court may take with a claimant's case. One action is to
remand the case for reconsideration by the Comm ssioner, or by an
ALJ, if the Conm ssioner chooses to del egate benefits decisions, as
she has. According to subsection (g), the district court can
remand a case for only two reasons. See Mel konyan, 501 U. S. at 99-
100, 111 S.C. at 2164 (holding that a district court may not use
i nherent power to remand in a disability benefits case). One of
those reasons is found in sentence four of § 405(g), which
provi des:

The court shall have power to enter, upon the pleadings and

transcript of the record, a judgnment affirmng, nodifying, or

reversing t he deci si on of the Conm ssi oner of Social Security,

with or without remandi ng the cause for a rehearing.
42 U.S.C.A 8 405(g) (West Supp.1996). To remand under that
provi sion, sentence four, the district court nmust either find that
t he decision is not supported by substantial evidence, or that the
Comm ssioner (or the ALJ) incorrectly applied the law relevant to
the disability claim

The second reason for remandi ng a case under 8 405(g) is found
in sentence six of that subsection. Sentence six authorizes a
district court to remand a case:

upon a showing that there is new evidence which is materi al

and that there is good cause for the failure to incorporate

such evidence into the record in a prior proceeding.
42 U.S.C. A 8 405(g) (West Supp.1996).

In this appeal, we nust decide whether the district court

erred when it held that Jackson's case had been remanded only on a
sentence-four basis. Qur consideration of that issue |eads us to

di scuss the Comm ssioner's contention that the district court

| acked authority to remand Jackson's case pursuant to both sentence



four and sentence six of 405(g). These i ssues present questions of
| aw over which this Court has de novo review. See Panama City
Medi cal Diagnostic Ltd. v. WIIians, 13 F.3d 1541, 1545 (11lth
Cr.), cert. denied, --- US ----, 115 S .C. 93, 130 L.Ed.2d 44
(1994); see also United States v. Hurtado, 779 F.2d 1467, 1472
(11th Cir. 1985).
A. THE DI STRI CT COURT' S | NTERPRETATI ON OF THE REMAND ORDER

The district court never explicitly held whether a district
court is authorized to issue a remand on both sentence-four and
sentence-si x grounds. Instead, the court held that it had renmanded
Jackson's case on sentence-four grounds only. I n reaching that
conclusion, the district court noted that an entry of judgnent had
been nmade the day after the remand order was issued. The court
then cited the foll ow ng | anguage from Shal al a v. Schaefer

| medi ate entry of judgnment (as opposed to entry of judgnent

after postremand agency proceedi ngs have been conpl eted and

their results filed with the court) is in fact the principal

feature that distinguishes a sentence-four remand from a

sent ence-si x remand.
509 U. S. 292, 297, 113 S. Ct. 2625, 2629, 125 L.Ed.2d 239 (1993)
(citing Mel konyan, 501 U. S. at 99-101, 111 S.Ct. at 2164-65). The
district court's reliance upon that passage is msplaced. In
Schaefer, the claimant conceded that the district court had
remanded his case pursuant to sentence four of 8§ 405(9g); t he
cl ai mant had no basis in the facts of that case for contendi ng that
t he remand was made on ot her or additional grounds. After hol ding
that a sentence-four remand cannot be treated as a sentence-siXx

remand for jurisdictional purposes, the Schaefer Court discussed

how to tell one type of remand from the other. |In Schaefer and



Mel konyan the Court was not presented with, and did not speak to,
t he question of whether an entry of judgnment requires that a case
remanded on both sentence-four and sentence-si x grounds be treated
solely as a remand on one ground or the other, instead of as a dual
basi s remand.

It is clear fromthe record that the district court remanded
Jackson's case to the Conm ssioner on both sentence-four and
sent ence-si x grounds. The remand order states:

The Magistrate concluded that the ALJ failed to conply with

his special duty to develop a full and fair record. Further,

because plaintiff has produced new evidence which was
noncunul ati ve and material the case shoul d be remanded. Thus,
the Magi strate recommended that this case should be renmanded
to the [Commi ssioner] so that the record may be further
devel oped and the new evi dence may be consi dered.
Order of May 5, 1993, at 2. The remand to develop a full and fair
record in accordance with law is a sentence-four renmand. The
remand to the ALJ to consider new evidence is a sentence-siXx
remand. Thus, the district court remanded for both reasons.

Even though the remand order contains both grounds, the
Conmi ssi oner contends the district court's 1993 renmand order shoul d
be treated as a sentence-four remand only. According to the
Comm ssi oner, any remand based partially upon the correctness of
the decision by the Comm ssioner or the ALJ should be treated
solely as a sentence-four remand. The district court relied in
part on this proposition when it deni ed Jackson's notion to reopen
his district court case. The district court cited Fl ores wv.
Shal al a, 49 F. 3d 562, 569 (9th Cir.1995), Faucher v. Secretary of
Heal th and Human Servs., 17 F.3d 171, 174-75 (6th Cr.1994), and

Pettyjohn v. Shalala, 23 F.3d 1572, 1574-75 (10th Cr.1994) (per



curiam, as persuasive authority. W conclude that the decisions
in Flores, Faucher, and Pettyjohn are not persuasive as to this
appeal , because those cases did not involve dual basis remands.

In Flores, the district court had issued a sentence-four
remand that it "inproperly ... treated" as a sentence-six renmand,
by failing to enter judgnent. 49 F.3d at 569 (citingSchaefer, 509
US at 298-99, 113 S. . at 2630). Unli ke the present case
Fl ores was not a dual basis remand case; the district court in
Flores nerely failed to follow the commands of Schaefer to enter
judgnment after a sentence-four remand. Therefore, the N nth
Circuit's reasoning in Flores is inapplicable in this case, which
clearly invol ves a dual basis renmand.

The Sixth Crcuit's Faucher case is nore analogous to this
case, but it is also distinguishable. [In Faucher, a claimnt who
had been deni ed benefits requested that the district court reverse
t he Conmmi ssioner's decision or remand his case on sentence-four
(tnsufficient evidence in the record) and sentence-six (new
evi dence) grounds. The district court determned that there was
insufficient evidence in the record to support the Conm ssioner's
deci sion and reversed the Conm ssioner's denial of benefits. It
also found that the claimant did not have good cause for his
failure to present new evidence regarding his disability at the
adm ni strative hearing. The district court concluded that the
remand woul d require the taking of new and addi ti onal evidence, but
because the clai mant could not show good cause for his failure to
present the evidence at his first hearing, the district court

refused to remand the case to the Conmi ssioner. |nstead, the court



awar ded the claimant benefits. Faucher, 17 F.3d at 173.

The Sixth Crcuit affirmed the district court's reversal of
the Conm ssioner's decision in Faucher, but it reversed the
district court's grant of benefits. The Court held that the
ability of adistrict court toremand with instructions to hear new
evi dence does not depend upon the cl ai mant denonstrati ng good cause
for his failure to produce new evidence earlier, so long as a
sentence-four ground for remand al so exists. The sentence-four
ground i s enough to send the case back to the Comm ssi oner, and the
Comm ssi oner can be required to hear new evi dence once the case is
remanded, even in the absence of any good cause for not presenting
t hat evidence the first time the case was before the Conm ssioner.

ld. at 175.°3

*Faucher might be seen as a way out of the jurisdictional
probl em created by dual basis remands. |If Faucher is correct,
the district court could have renmanded Jackson's case under
sentence four, while also instructing the Comm ssioner to hear
Jackson's new evidence while the case is on remand. The Faucher
procedure seens to allow the sane result as the dual basis remand
in this case: the Comm ssioner is required to correct the
substantive error and to hear new evidence. Yet, Faucher 's
approach is problematic.

The Faucher Court held that a district court may order
t he Conm ssioner to hear new evidence on remand, even though
t he sentence-six requirenents are not net, so long as the
court's remand order contains a valid sentence-four ground
for remand. W are not sure that Congress intended for
claimants to be able to bring in new evidence w thout good
cause, merely because the Comm ssioner (or the ALJ)
committed an error in the first hearing. Congress provided
for the Conm ssioner to hear new evi dence only under
sentence six, which states explicitly that a district court
may only order additional evidence to be heard if the
cl ai mant denonstrates good cause for failing to produce the
evidence earlier. See 42 U.S.C. 8§ 405(g). Thus, Faucher
may give claimants nore opportunities to bring in new
evi dence than Congress intended. Maybe not.

At the sane tinme, the Faucher approach al so takes away



I n Faucher, a sentence-six remand was not entered, because the
cl ai mant coul d not neet the good cause standard. Thus, the Sixth
Crcuit was not presented with a dual basis remand situation.
Al t hough the Court did hold that the district court's ruling on the
correctness of the Conmssioner's decision showed that a
sentence-four remand was appropriate, instead of a sentence-six
remand, the Court did not address or consider whether a district
court could issue a dual basis remand. Faucher does not hol d that,
where both bases for a remand exist, the district court should
ignore either one. Therefore, Faucher does not persuade us to
"interpret” the 1993 remand order in this case as a sentence-four
remand only.

In Pettyjohn, the Tenth Circuit held that the district court's
remand was based on the correctness of the Conm ssioner's deci sion,
and, therefore, the remand was nmade pursuant to sentence four. 23

F.3d at 1575. The Conmi ssioner asks us to construe Pettyjohn to

fromclai mants (such as Jackson) who can show good cause,
some of the benefits of a sentence-six remand. A
sentence-six remand requires the parties to return to the
district court follow ng the remand proceedi ngs, so that the
court may review the agency's additional or nodified
findings of fact and enter judgnent in favor of one party.
See 42 U.S.C. § 405(g); Melkonyan, 501 U.S. at 98, 111
S.C. at 2163. The requisite filing of the findings of fact
in the district court is inmportant for two reasons: (1) it
acts as an additional check on the Conm ssioner, and (2) it
produces anot her judgnment by a court, which is relevant for
determining the filing window for an EAJA attorney's fees
application. The Faucher approach apparently fails to
require the parties to return to court after the
Comm ssi oner hears new evi dence, as the statute requires.

In any event, we need not decide whether to adopt the
Faucher approach, because in this case—+n contrast to the
facts of Faucher—the district court clearly entered a dual
basi s remand.



hold that any remand based partly upon the correctness of the
Comm ssi oner' s deci si on nust be construed sol ely as a sentence-four
remand. We interpret the Pettyjohn decision to say sonething | ess
remar kabl e. Pettyjohn nerely hol ds that because the Conm ssioner's
error was the only basis for remand in that case, the district
court could only have remanded under sentence four. See Mel konyan,

501 U.S. at 99-101, 111 S. C. at 2163-65. W know that the hol ding
in Pettyjohn is not any broader than that, because the district
court in Pettyjohn only remanded the claimant's case on the
sentence-four ground. See Pettyjohn v. Sullivan, 801 F. Supp. 503,

507 (WD. Gkl .1992) (hol ding that new evi dence had been "absent from
the issues being resolved" in the action for judicial review).

Because the Tenth Circuit in Pettyjohn was not presented wth
anything nore than a sinple sentence-four remand, it coul d not have
held that any remand based partly on the correctness of the
Comm ssioner's decision (such as a dual basis remand) nust be
construed solely as a sentence-four remand. Pettyjohn 's actua

hol di ng presents no obstacle to Jackson's argunent that his remand
shoul d be understood as both a sentence-four and a sentence-six
r emand.

In sum we are not convinced that a 8 405(g) remand on both
sentence-four and sentence-six grounds should be treated as
anything other than what it is, a dual basis remand, unless the
statute or binding precedent forbids a remand on both bases. W
turn now to that question
B. THE PGOSSI BI LI TY FOR DUAL BASI S REMANDS UNDER 42 U. S.C. 8§ 405(9)

The Conmi ssi oner contends that the Suprene Court's deci sions



in Mel konyan and Schaefer, and our decision in Newsone v. Shal al a,
8 F.3d 775 (11th Cir.1993), forbid a district court fromrenmandi ng
a case under both sentence four and sentence six of 8§ 405(g). As
t he Conm ssi oner denonstrates in her brief, those three decisions
differentiate between sentence-four and sentence-six remands both
as to the requirenents for a remand and as to the running of the
EAJA attorney's fees application deadline. Those decisions also
state that a sentence-four remand termnates district court
jurisdiction over a case, while a sentence-six remand continues
jurisdictioninthe district court. Based on that distinction, the
Comm ssi oner asserts that logically a court cannot remand a single
case on both bases.

Insofar as the Conmm ssioner argues that sentence four and
sentence six of 8 405(g) provide for remands wth different
pur poses and different jurisdictional effects, she is correct. In
essence, a sentence-four remand i s based upon a determ nation that
t he Conm ssioner erred in sonme respect in reaching the decision to
deny benefits. A sentence-four remand has been construed to be a
final and appeal abl e order. See Sullivan v. Finkelstein, 496 U S.
617, 625-26, 110 S.C. 2658, 2664, 110 L.Ed.2d 563 (1990). A
j udgnment of remand on sentence-four grounds is a final judgnent
under the EAJA, and it usually starts the EAJA attorney's fees

application filing period running.* Melkonyan, 501 U.S. at 102,

*According to the EAJA, the application nust be filed within
thirty days of the tine the judgnent is final and no | onger
appeal able. 28 U . S. C. 88 2412(d)(1)(B), (d)(2)(G. A judgnent
agai nst a federal officer is appealable by that officer for sixty
days after entry of the judgnent. See Fed.R App.P. 4(a)(1).
Thus, an EAJA applicant seeking fees incurred after the w ongful
denial of disability benefits has ninety days (sixty plus thirty)



111 S.C. at 2165. By the same token, the district court's entry
of judgnment after a sentence-four remand term nates district court
jurisdiction over the claimant's case. See Schaefer, 509 U S. at
299, 113 S.C. at 2630 (holding that a district court my not
retain jurisdiction over a case remanded pursuant to sentence
four).

A sentence-six remand differs froma sentence-four remand in
bot h purpose and jurisdictional effect. A sentence-six renmand does
not result from any error by the Conm ssioner. A sentence-six
remand is warranted even in the absence of any error by the
Conmi ssioner if new, material evidence becones available to a
claimant, and the claimant coul d not have presented that evidence
at his original hearing. See 8 405(g). In a sentence-six remand,
the statutory provision itself specifically requires the
Conmi ssioner to return to district court to file additional or
nodified findings of fact after the new evidence is heard.
Mel konyan, 501 U.S. at 98, 111 S.C. at 2163. Because the parties
must return to district court after the remand proceedings to file
the Commi ssioner's findings of fact, the district court retains
jurisdiction over the case throughout the remand proceedings. Id.
at 98-99, 111 S. C. at 2163-64. Thus, unlike a sentence-four
remand, a sentence-six remand is not a final judgment under the
EAJA, and the window for filing an EAJA fee application does not
open until judgnent is entered in the district court follow ng

conpl etion of the remand proceedi ngs. ld. at 102, 111 S. C. at

to file his application, if the Conm ssioner does not appeal the
district court's judgnent.



2165.

The Comm ssi oner contends that the differences between the two
types of remands, especially the different tinmes at which district
court jurisdiction is termnated, prevent a district court from
si mul taneously ordering both types of remand. She argues that the
district court nust choose between remandi ng under sentence four
which termnates its jurisdiction over the case, and remandi ng
under sentence six which continues its jurisdiction. By contrast,
it is the position of claimnt Jackson that the district court was
not required to choose between a sentence-four remand and a
sent ence-si x remand. |nstead, where both grounds for remand exi st,
as they didin this case, the district court properly could rely on
bot h grounds.

If the statute forbade a dual basis remand, we would follow
that direction. But nothing in the statute indicates that a court
cannot remand the same case for both statutory reasons at one and
the sane tinme. Not only does the statute not forbid a dual basis
remand, the Comm ssioner has not put forward a good policy reason
for doing so, either. Policy justifications actually point the
ot her way. Suppose the ALJ clearly conmmts an error in the course
of considering the evidence presented, and just as clearly thereis
also sonme new evidence that the claimant is entitled to have
presented and consi dered, apart fromany error by the ALJ. Wy is
the district court required to correct only half of the problenf
Way should the district court not remand for both purposes, in
order to get everything right in one proceeding, instead of having

two remand proceedi ngs? The answer, according to the Conm ssi oner,



is that the case |aw nakes a dual basis renmand i npossible. we
di sagr ee.

The Conmm ssioner relies upon the Supreme Court's decision in
Mel konyan v. Sullivan, 501 U.S. 89, 111 S.C. 2157, 115 L.Ed.2d 78
(1991). In that case, the Suprenme Court did discuss the two types
of remand perm tted under § 405(g), but the Court did not hold that
a district court nust choose between a sentence-four or a
sentence-six remand. Wen the Court stated in Mel konyan t hat
"these [sentence-four and sentence-six] remands were the only ki nds
of remands perm tted under the statute", 501 U S. at 99, 111 S. C
at 2163, the Court was not forbidding a dual basis remand.
Instead, the Court was rejecting the assertion that 8 405(g) did
not limt the inherent power of the district court to remand cases
to the agency. The Suprenme Court expl ai ned t hat Congress wanted to
curtail district court power to remand social security cases.
Therefore, it amended § 405(g) to restrict remand grounds to those
listed in the statute. 501 U S. at 99-100, 111 S.C. at 2163-64.
What the Mel konyan decision holds is that where Congress anends a
statute to provide for a remand on grounds A and B, a court nmay not
remand on ground C. But that does not nean that a court cannot
si mul t aneously remand for both grounds A and B. Ml konyan does not
forbid dual basis remands.

The Conm ssioner also argues that dual basis remands are
forbidden, or at least illogical, under Shalala v. Schaefer, 509
U S at 292, 113 S . C. at 2625, and Newsone v. Shalala, 8 F.3d 775
(11th G r.1993). Although the Schaefer Court did not address the

effect a dual basis remand would have on a district court's



jurisdiction, the Conm ssioner contends that Schaefer nonethel ess
determines the result of the present case. She reasons that
Schaefer is a clear command that entry of the judgnment remandi ng
the case cuts off jurisdiction, and that no exception nmay be nmade
tothis rule. The Conm ssioner also contends it would be ill ogical
to allow dual basis remands after Schaefer, because a district
court cannot both retain jurisdictionand term nate jurisdiction at
the sane tinme. W disagree.

In Schaefer, the Suprene Court addressed the interaction
between § 405(g) and the EAJA in the context of a pure
sentence-four remand case. The district court in Schaefer had
remanded the claimant's case pursuant to sentence-four only, but
the court had failed to enter judgnent follow ng the remand. The
cl ai mant argued that the remand order did not constitute a "final
j udgment” fromwhich the EAJA application period could be neasured.
The claimant further contended that the district court was not
required to enter judgnent follow ng the remand. See Schaefer, 509
U S. at 296-97, 113 S.Ct. at 2629.

The Suprene Court rejected the claimant's argunents and hel d
that the district court mnust enter judgnent after ordering a
sent ence-four remand, because the text of 8 405(g) requires that a
j udgnment be entered at that tinme. See id.; see also 42 U S.C. §
405(g). The Schaefer court also held that, where a district court
orders a sentence-four remand and enters judgnent, the judgnment
remandi ng the case nust be considered the "final judgnment"” from
whi ch t he EAJA application period is neasured. 509 U.S. at 297-98,
113 S .. at 2629. An EAJA application nust be filed "within



thirty days of final judgnent in the action." 28 U S.C 8§
2412(d) (1) (B) (West 1994). A "judgment" may only be entered by a
court. Melkonyan, 501 U S. at 96, 111 S.C. at 2162. Thus, in a
sent ence-four remand case, the judgnent remandi ng the case nust be
considered the "final judgnment" for EAJA purposes. |If the judgnent
remandi ng the case were not the "final judgnent,"” EAJA fees m ght
not be awarded for any part of a sentence-four renmand, because it
may turn out that no other judgnent by a court will be entered in
t he case. Schaefer, 509 U S. at 297-98, 113 S. C. at 2628-29.
That is the situation Schaefer addressed. W applied the rules of
Schaefer to a sentence-four remand case in Newsone. See 8 F.3d at
779- 80.

A different situation is presented in a dual basis remand
case. In such a case, jurisdiction continues despite the entry of
j udgnment remandi ng the case, because the sentence-six part of the
remand requires the parties to return to district court. See
Mel konyan, 501 U.S. at 102, 111 S.C. at 2165. Mor eover, the
j udgnment remandi ng the case need not constitute the final judgnent
for EAJA purposes, because after the remand proceedi ngs the parties
must return to court, and the court nust enter another judgnent
termnating the case insofar as it concerns the sentence-six remand
grounds. Those distinctions nmake a dual basis remand materially
different from a remand based on sentence-four grounds al one.
Therefore, Schaefer 's analysis of sentence-four remands does not
forecl ose remands based upon both sentence-four and sentence-siXx
gr ounds.

The Comm ssioner contends that a dual basis remand woul d be



illogical under Schaefer, even if that decision does not expressly
forbid such a remand, as we hold it does not. Once again, we
di sagree with the Conm ssioner. It is true that a district court
cannot sinultaneously termnate and retain jurisdiction over a
case, but what happens with a dual basis remand is that the
district court retains jurisdiction over the case pursuant to
sentence six of 8 405(g). The statute provides that a district
court nust retain jurisdiction over a case remanded for
consideration of additional evidence. The entry of judgnent
remandi ng the case does not end the jurisdiction of the district
court, so long as a sentence-six ground for remand is included in
the remand order. The entry of judgnent at the tine the case has
been remanded reflects the fact that the case has been remanded on
sentence-four grounds as well. Schaefer 's hol di ng—that
jurisdiction ends in district court after a remand based on
sentence-four grounds alone—does not nmake the district court's
retention of jurisdiction in a dual basis remand case illogical or
I nmpr oper .
C. APPLYI NG FOR EAJA FEES I N A DUAL REMAND CASE

The Comm ssioner argues that a dual basis renmand cannot
exi st, because it is unworkable under the EAJA framework | aid out
by the Suprenme Court in Mel konyan and Schaefer. W disagree. In
a dual basis remand case, the entry of judgnment pursuant to
sentence four in conjunction with the remand order constitutes a

final judgnent, i.e., a judgnent which is a final order of the



district court. See Mel konyan, 501 U.S. at 96, 111 S.C. at 2162.°
Furthernore, the claimant is a prevailing party entitled to seek
fees under the EAJA; the claimant prevails by obtaining a remand
for reconsideration of his case by the Conm ssioner (or the ALJ).
Schaefer, 509 U. S. at 300-01, 113 S.Ct. at 2631. Because the entry
of judgnent remandi ng the case on dual grounds is a final judgment,
a cl ai mant who achi eves such a remand can file an EAJA application
for fees wthin thirty days of the tinme the entry of judgnent of
remand i s final and no | onger appeal able. See 28 U.S.C. § 2412(d).

Jackson is not barred from filing his EAJA application,
however, even though he did not file it soon after the entry of the
j udgnment remanding the case. W hold that in a dual basis remand
case, where the award of benefits on remand is not based solely
upon sentence-four reasons, the claimant may file his EAJA
application after the judgnent is entered in his favor follow ng
t he remand proceedi ngs. The claimant can do that, because the
second entry of judgnent constitutes a final judgnent from which
t he opening and closing of the EAJAfiling period may be neasured.
The EAJA also requires the applicant to be a prevailing party.
Because Jackson succeeded on remand, at Jleast in part on
sent ence-si x grounds, judgnment nust be entered in his favor by the

district court, and Jackson will be a prevailing party under that

°Because the entry of judgment is a final order of the
district court, the district court's determ nation that the
Conmi ssioner comm tted a substantive error nmay be i mediately
appealed to this Court. Sullivan v. Finkelstein, 496 U S. 617,
625-26, 110 S.Ct. 2658, 2664, 110 L.Ed.2d 563 (1990). Were the
Comm ssi oner does appeal, the remand shoul d be stayed until the
conpl etion of that appeal, so that pieceneal litigation nmay be
avoi ded.



j udgnent . Jackson may file his EAJA application for attorney's
fees within the prescribed tine period after his case is reopened

and judgnent is entered in his favor.?®

®'t follows fromwhat we have held that in a dual basis
remand case, the claimant would be wise to file an EAJA
application at the tine of remand to cover any fees earned and
costs incurred up to that point in obtaining the sentence-four
part of the remand. |If the claimant prevails on remand in part
due to the sentence-six reason for the remand, any fees and costs
to which the claimant mght be entitled as a result of those
proceedi ngs could be covered by an anendnent to the EAJA
application filed after the case returns to the district court
foll owi ng remand.

During oral argunent, counsel for the claimnt infornmed
us of a practice, apparently conmmon in sonme courts. Under
that practice, an EAJA application, filed after a
sentence-four remand order is entered, is held in abeyance
and subject to amendnent. After the conpletion of the
sent ence-four remand proceedings, if the claimant is
successful, he is allowed to anmend the earlier EAJA
application to cover fees and costs of the renmand
proceedi ngs. This practice is forbidden by Suprene Court
precedent in cases involving only a sentence-four remand.
The Supreme Court has held that the expiration of the tine
to appeal a judgnment remandi ng a case under sentence four
starts the EAJA application period, and district court
jurisdiction over an EAJA application term nates when the
filing period concludes. See Schaefer, 509 U. S. at 298-99 &
n. 4, 113 S .. at 2631 & n. 4. Thus, the district court
has no jurisdiction to act on the EAJA application after the
sent ence-four remand proceedi ngs are finished. But a
different situation is presented in a sentence-six remand
case. Schaefer appears to tolerate the practice of anmendi ng
EAJA applications in sentence-six remand cases, because the
court nust retain jurisdiction over the case during remand
proceedi ngs, anyway. See id. Because a dual basis remand
contains a sentence-six prong, which continues district
court jurisdiction during the remand proceedi ngs, we see no
reason why a claimant could not file an EAJA application
soon after a dual basis remand order is entered, and then
anmend it after the remand proceedi ngs are conpleted and the
case returns to district court.

However, we reiterate that Jackson was not required to
follow that practice here in order to neet the requirenents
of the EAJA, because he succeeded on remand in regard to the
sentence-si x prong. Jackson prevailed on remand in part due
to the ALJ's consideration of new evidence, and Jackson was
entitled to have the district court enter a final judgnment



1. CONCLUSI ON

To summari ze, after review ng 8 405(g) and the applicabl e case
law, we agree wth Jackson that if both sentence-four and
sentence-six grounds for remand exist in a disability case, the
case may be remanded on both grounds. District court jurisdiction
over the case continues after the entry of the remand judgnent as
a result of the sentence-six prong of the remand. [|f a clai mant
achi eves a remand on both sentence-four and sentence-six grounds,
and thereafter succeeds on remand in part due to the sentence-six
ground, the claimant may return to district court to request entry
of judgnent after remand proceedi ngs have been conpleted. |In such
a case, the claimant may wait until the postremand judgment is
entered before filing his EAJA application.

We VACATE the district court's order denying Jackson's notion
to reopen his case. W REMAND this case with instructions for the
district court to reopen Jackson's case, enter judgnent in his
favor, and allowhimto file an application for attorney's fees and
costs if he does so in a tinely fashion after the entry of that

j udgnent .

in his favor after remand proceedi ngs, as in any
sentence-si x remand case. Once the district court enters
judgnment in Jackson's favor, Jackson will be a prevailing
party under the EAJA. Thus, Jackson will be allowed to file
his EAJA application for all fees and costs incurred in
chal I engi ng the Conm ssioner's denial of benefits. O
course, any award under EAJA is subject to the proviso that
there will be no award where "the court finds that the
position of the United States was substantially
justified...." 28 U S.CA 8§ 2412(d)(1)(A (West 1994).



