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Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:92-cv-252-JEC), Julie E. Carnes, Judge.

Before KRAVI TCH and BIRCH, Circuit Judges, and SCHWARZER, Seni or
D strict Judge.

BIRCH, GCircuit Judge:

In this appeal, filed pursuant to the Americans wth
Disabilities Act, 42 U S . C § 12101-12213, we nust decide the
follow ng issues of first inpression in our circuit: (1) to what
extent is evidence of past accommobdati on of a disabled enpl oyee
determ native of an enployer's ability to accomobdat e t hat enpl oyee
inthe future; (2) are clainms brought pursuant to Title Il of the
ADA involving events that occurred prior to the effective date of
Title | actionabl e under the ADA or the Rehabilitation Act of 1973;
(3) can a plaintiff bypass the adm nistrative procedures set forth
under the ADA by filing a civil rights action pursuant to 42 U.S. C
8§ 1983 alleging violations of the ADA? In addition, we nmnust
resol ve whether a public enployee's filing of a state ante |item
claim can be construed as protected speech under the First

Amendnent. The district court granted summary judgnent in favor of

"Honorable WIliamW Schwarzer, Senior US. District Judge
for the Northern District of California, sitting by designation.



t he defendants on all clains. For the reasons that follow, we
affirm
| . BACKGROUND

Plaintiff-appellant, WIIliam A Hol brook, was enployed as a
detective by the Gty of Al pharetta Police Departnment at the tine
the events giving rise to this action occurred. |n Novenber, 1987,
Hol br ook sustained injuries following an accident. As a result of
conplications arising from the accident coupled wth visual
probl ens caused by diabetes, Hol br ook experienced retina
detachnment in both eyes. Hol br ook subsequently underwent eye
surgery that restored partial vision to his left eye; he remained
wi t hout visual function in his right eye. Al though Hol brook was
unabl e to work for approxinmately ten nonths foll owi ng t he acci dent,
he continued to receive a full salary and benefits fromthe police
departnent during this period.

Hol brook had worked as a narcotics detective prior to the
accident. After his return to work, Hol brook was unable to drive
a car and was assigned detective work that primarily could be
handl ed within the office. On occasion, Hol brook al so acconpani ed
ot her detectives to crime scenes to conduct investigations and
remai ned "on call" for evening duty. Hol brook generally required
transportation to a crinme scene during routine and "on call" duty.
During the period i mediately foll ow ng Hol brook's return to work,
the Chief of Police of the Al pharetta Police Departnment was Larry
Abernathy. In Septenber, 1991, E. L. Waters replaced Abernathy in
this capacity and began to nodify Hol brook's duties as a detecti ve.

At Waters' direction, Holbrook no |onger maintained "on call”



status and was limted to duties that could be perforned largely
within the office setting. In addition, Sergeant Milvihill was
hired as a supervisor of the detective division and substantially
reduced Hol brook's case assignnents. Hol brook's job title, wages,
and benefits remai ned the sane.

During both Abernat hy and Water's respective tenures as police
chi ef, Hol br ook applied for pronotions to supervisory-I|evel status.
Hol brook's initial requests were rejected because there were no
openi ngs for supervisor positions. Wat ers, however, eventually
hired Mlvihill as a sergeant in charge of the crimna
i nvestigation division in which Hol brook worked. This position had
not been posted or adverti sed.

In Decenber, 1991, Hol brook filed an ante litem claim for
damages pursuant to O C GA 8 36-33-5 against the City of
Al pharetta for discrimnatory conduct. On January 30, 1992,
Hol brook filed the instant lawsuit in federal court alleging
violations of Title Il of the Anericans with Disabilities Act of
1990 ("ADA"), Section 504 of the Rehabilitation Act, the Ceorgia
Equal Enpl oynment for the Handi capped Act, and 42 U S. C. § 1983.
The district court granted summary judgnent in favor of the Cty of
Al pharetta and the remaining defendants on all clains excepting
Hol br ook’ s cause of action under the Rehabilitation Act. Hol brook
subsequent |y anended hi s conpl ai nt, addi ng cl ai ns brought pursuant
to Title | of the ADA along with new section 1983 and state |aw
claims. The district court granted summary judgnment in favor of
t he defendants with respect to all remaining clains.

1. DI SCUSSI ON



We review de novo the district court's order granting sunmmary
judgnment. See Earley v. Champion Int'l. Corp., 907 F.2d 1077, 1080
(11th G r.1990). Sunmmary judgnent is appropriate where there is no
genui ne issue of material fact. Fed. R Cv.P. 56(c). \Were the
record taken as a whole could not Iead a rational trier of fact to
find for the nonnoving party, there is no genuine issue for trial.
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
587, 106 S. Ct. 1348, 1356, 89 L.Ed.2d 538 (1986) (citation
omtted). On a notion for summary judgnment, we nust review the
record, and all its inferences, in the Iight nost favorable to the
nonnovi ng party. United States v. Diebold, Inc., 369 US. 654,
655, 82 S.Ct. 993, 994, 8 L.Ed.2d 176 (1962)."

A Title | of the ADA and Section 504 of the Rehabilitation Act
Title I of the ADA provides that no covered enpl oyer shal
discrimnate against "a qualified individual wth a disability
because of the disability of such individual" in any of the "terns,
conditions, [or] privileges of enploynment.” 42 U S.C. § 12112(a).
The ADA inposes upon enployers the duty to provide reasonable
accommodat i ons for known disabilities unless doing so would result
in undue hardship to the enployer. 42 U S . C § 12112(b)(5)(A);
Morisky v. Broward County, 80 F.3d 445, 447 (11th G r.1996). In

order to establish a prima facie case of discrimnation in

'Hol br ook chal | enges the district court's order granting
summary judgnent in favor of the City of Al pharetta on his clains
of constructive discharge under both the ADA and the
Rehabilitation Act as well as state |aw clainms of negligent
supervision and intentional infliction of enotional distress. W
find Hol brook's enunerations of error with respect to these
causes of action to be without nerit and affirmfor the reasons
stated in the district court's opinion.



violation of the ADA, the plaintiff nmust prove that (1) he has a
di sability; (2) he is a qualified individual; and (3) he was
subjected to unlawful discrimnation because of his disability.
Id. A "qualified individual with a disability"” is an "individual
with a disability who, with or w thout reasonable accommpdati on,
can performthe essential functions of the enpl oynent position that
such individual holds or desires." 42 U.S.C. § 12111(8). * The
plaintiff retains at all tinmes the burden of persuading the jury
t hat reasonabl e acconmodati ons were avail able. Mses v. Anerican
Nonwovens, Inc., 97 F.3d 446, 447 (11th Cir.1996). The enpl oyer,
on the other hand, has the burden of persuasion on whether an
accommodation would inpose an undue hardship. Monette v.
El ectronic Data Sys. Corp., 90 F.3d 1173, 1183 (6th Cr.1996).

Hol brook contends that the Gty of Alpharetta Police
Depart ment discri m nated agai nst hi mon the basis of his disability
by continually refusing to assign himthe full duties of a police
detective and accommbdat e hi mas required by the statute. Hol brook
further avers that these actions constituted constructive di scharge
and forced him effectively to termnate his enploynent with the
police department. The City of Al pharetta responds that Hol brook
was not a "qualified individual” wthin the nmeaning of the ADA

because he was unable to perform essential functions of his job

*The Rehabilitation Act, 29 U S.C. § 791-796(1), provides,
in pertinent part, that "[t] he standards used to determ ne
whet her this section has been violated in a conplaint alleging
[nonaffirmative action] enploynment discrimnation under this
section shall be the standards applied under title I of the
Anericans with Disabilities Act of 1990 (42 U.S.C. 8§ 12111 et
seq.)."” 29 U S.C. 8 794(d). Qur analysis of Hol brook's clains
brought pursuant to Title |I of the ADA thus apply wth equal
force to his clains under the Rehabilitation Act.



with or without reasonabl e acconmodati ons.

The ADA provides that in determ ni ng what functions of a given
job are deened to be essential, "consideration shall be given to
the enployer's judgnment ... and if an enployer has prepared a
witten description before advertising or interview ng applicants
for the job, this description shall be considered evidence of the
essential functions of the job." 42 U.S.C. § 12111(8).
Regul ati ons promul gated under the ADA further identify three
factors that can be considered pursuant to an inquiry regarding
whet her a particular task is an essential part of a job: (1) the
reason the position exists is to performthe function; (2) there
are a limted nunber of enployees available anong whom the
performance of the job function can be distributed; and (3) the
function is highly specialized so that the incunbent in the
position was hired for his or her expertise or ability to perform
the particular function. 29 CF.R 8 1630.2(n)(2)(i)-(iii).

Hol br ook does not dispute that he is unable to performtwo
functions of a police detective, driving an autonobile and
collecting certain kinds of evidence at a crinme scene. He argues,
however, that neither of these functions is essential to his job.
He further urges that even assum ng we were to find these functions
to be essential in nature, he nonethel ess can performthe necessary
tasks given his enployer's reasonable accommodation of his

disability.® Based on our independent review of the record and

*Hol br ook does not contend that he can drive an automobile
under any circunstances, but notes that his enployer has
accomobdated himin the past by allow ng another officer to drive
Hol brook to | ocations outside the office when necessary.



deposition testi nony, we concl ude that Hol brook has not shown that
the functions he admttedly cannot performare non-essential. It
is undi sputed both that the collection of evidence is part of the
j ob description of a police detective inthe City of Al pharetta and
that a Georgia driver's license is a requirenent for the job. R5-
64, Exh. B, Att. 1. It is also undisputed that Hol brook cannot
performindependently a full-scale investigation of many types of
crime scenes and, unlike any other detective or police officer in
the Al pharetta Police Departnent, nust be acconpanied by a fell ow
detective should the need for such an investigation arise.
Mor eover, Hol brook acknow edges that the collection of evidence is
a specialized task requiring training.

Hol brook urges that the types of field work that he cannot
perform involve crines that  historically occur rarely in
Al pharetta. Al though we do not doubt Holbrook's assertions
concerning the relatively lowcrinme rate in Al pharetta, nor do we
di spute that a police departnment nmay be able to predict in general
terms what types of evidence will need to be collected at a given
crime scene, Holbrook has not shown—and, in our view cannot
show—what types of crimnal investigations an Al pharetta police
detective may be called upon to investigate in the future nor what
evidence it may be necessary to collect at that tinme. The record
indicates that it is not possible to anticipate, in every instance,
preci sely what evidence will need to be collected and what duties
will need to be perfornmed in any given investigation; nor e
inmportantly, notwithstanding the historical record, we can

specul ate but not foretell with absolute certainty what crines may



be commtted in the Cty of Al pharetta in the future. Even
assum ng that an Al pharetta police detective spends a relatively
smal |l amount of tine performng the type of field work that
Hol br ook concedes he cannot undertake, the record establishes—and
Hol br ook has not proven to the contrary—that the collection of al
evi dence at the scene of a crine is an essential function of being
a police detective in the Gty of Alpharetta.

Hol brook further urges, however, that even were we to
determne that the on-site investigation of a crime scene is an
essenti al part of being a police detective, r easonabl e
accommodat i ons nonet hel ess coul d have been made to facilitate his
effective performance of all aspects of his job. Hol brook points
to the undi sputed fact that the police departnent took neasures to
acconmodate himin the past and that these neasures arguably were
not unduly burdensonme to the departnent. As previously noted, the
ADA defines a qualified individual as one who "with or wthout
reasonabl e accommodati on, can perform the essential functions of
t he enpl oynent position ...". 42 U.S.C. 8§ 12111(8) (enphasis
added) . Hol brook therefore was qualified for the position of
police detective with the City of Al pharetta Police Departnent if
he could perform those elenents of his job we have found to be
essenti al —and t hat he concedes he cannot perform
unassi st ed—provi ded t he proposed accommodation to his disability is
found to be reasonable. Significantly, what is reasonabl e for each
i ndi vi dual enployer is a highly fact-specific inquiry that wll
vary depending on the circunstances and necessities of each

enpl oynent situation. Federal regul ations pronul gated pursuant to



t he ADA expressly note that
[a] n enpl oyer or other covered entity may restructure a job by
real l ocating or redistributing non-essential, marginal job
functions ... An enployer or other covered entity is not
required to reallocate essential functions. The essenti al
functions are by definition those that the individual who
holds the job wuld have to perform wth or wthout
acconmodation, in order to be considered qualified for the
posi ti on.
29 CF.R Part 1630, Appendi x at 344. See also MIlton v. Scrivner,
Inc., 53 F.3d 1118, 1124 (10th G r.1995) ("An enployer is not
required by the ADAto reall ocate job duties in order to change the
essential functions of ajob."); Larkins v. CIBA Vision Corp., 858
F. Supp. 1572, 1583 (N.D. Ga. 1994) ("[R] easonabl e accommodati on does
not require an enployer to elimnate essential functions of the
position.").

Hol brook contends that the departnment easily could have
accommodated himwi th a "m nor shuffling of case assignnents" as it
had for several years. We agree that the record unanbi guously
reveals that the police departnment nmade certain adjustnents to
accommobdat e Hol brook in the past. |In addition, viewing the facts
in the light nost favorable to Hol brook, we acknow edge that the
types of crimnal investigations that Hol brook cannot performal one
have occurred in the past with relative infrequency. As we have
di scussed with respect to identifying the essential aspects of
being an Al pharetta police detective, however, +the police
depart nent cannot predict in advance what crimes will be conmtted
in any given week or what evidence will appear at any given crine
scene; 1indeed, being prepared to respond to unexpected events is,

in part, precisely what defines a police officer or detective. It

is undisputed that if the "unexpected" happened and nore than one



rape or nurder occurred sinultaneously in Al pharetta, or if what
appeared to be a burglary turned out also to involve a hom cide,
this mnor "reshuffling"” of case assignnents proposed by Hol br ook
necessarily would require the reallocation of an essential part of
his job.

Havi ng concl uded that the conpl ete i nvestigation of any crine
scene—ncl udi ng the coll ection of evidence—+s an essential part of
Hol br ook's job, we further hold that the City of Al pharetta was not
legally required, wunder the ADA, to accomopdate Hol brook's
disability with respect to this function. In this case there
appears to be little doubt that, for quite sone tine and perhaps
with relatively mnor disruption or inconvenience, the City of
Al pharetta was able to accommpdat e Hol brook with respect to those
essential functions he concedes he cannot perform wthout
assi st ance. It is equally apparent, however, that the Cty of
Al pharetta's previous accommopdati on may have exceeded that which
the law requires. W do not seek to discourage other enployers
fromundertaki ng the ki nds of accomodati ons of a di sabl ed enpl oyee
as those perforned by the City of Al pharetta in Hol brook's case;
indeed, it seens likely that the City retained a productive and
hi ghl y conpetent enpl oyee based partly on its willingness to nmake
such accommodati ons. However, we cannot say that the City's
deci sion to cease nmaki ng t hose accommpdati ons that pertained to the

essential functions of Holbrook's job was violative of the ADA *

“I't is critical to note that our conclusion is nediated by
the facts presented in this case. Qur decision is informed by
several specific factors, including the unique nature of police
work, the particular realities of a small police departnent in
whi ch each of three detectives is expected to be able to respond



The district court properly granted sunmmary judgnent on Hol brook's
Title | ADA and Rehabilitation Act clains.
B. Title Il of the ADA

In his original conplaint, Hol brook set forth allegations of
di scrimnation on the basis of his disability pursuant to Title I

of the ADA, applicable to the services, prograns, or activities of

state and | ocal governnents. The district court dismssed the
Title 1l clains after finding that Title Il did not becone
effective until July 26, 1992, several nonths after the events

all eged in the conplaint occurred.
Title Il of the ADA is entitled "Public Services" and
provides, in relevant part:

Subject to the provisions of this subchapter, no qualified
individual with a disability shall, by reason of such
di sability, be excluded fromparticipation in or be denied the
benefits of the services, prograns, or activities of a public
entity, or be subjected to discrimnation by any such entity.

42 U. S.C. 8§ 12132. Federal regul ati ons pronul gated pursuant to the
ADA st ate:

(a) No qualified individual with a disability shall, on
the basis of disability, be subjected to discrimnation in
enpl oynent under any service, program or activity conducted
by a public entity.

(b) (1) For purposes of this part, the requirenents of
title I of the Act, as established by the regulations of the
Equal Enpl oynent Opportunity Commission ..., apply to
enpl oynment in any service, program or activity conducted by
a public entity if that public entity is also subject to the
jurisdiction of title I.

to any situation, and the types of accommodati ons proposed by

Hol brook. We do not inply that an enployer invariably is

absol ved from having to nmake reasonabl e accommobdations for a

di sabl ed enpl oyee whenever a given job involves any neasure of
unpredictability, nor do we suggest that police departnents in
general cannot be held strictly to the standards set forth in the
ADA.



(2) For purposes of this part, the requirements of
section 504 of the Rehabilitation Act of 1973, as established
by the regul ati ons of the Departnent of Justice in 28 CFR part
41, as those requirenents pertain to enploynent, apply to
enpl oynment in any service, program or activity conducted by
a public entity if that public entity is not also subject to
the jurisdiction of title I.

28 CF.R 8 35.140 (1996). The relevant Equal Enploynent

Qopportunity Conm ssion (EEQCC) guide further states:
The Departnment of Justice regulations inplenenting Title 11
provide that EEOC s Title | regulations will constitute the
enpl oynment nondi scrim nation requirenents for those state and
| ocal governments covered by Title |I (governnents with 25 or
nore enpl oyees after July 26, 1992; governnents with 15 or
nore enpl oyees after July 26, 1994). |[If a governnent is not
covered by Title I, or until it is covered, the Title Il
enpl oynment nondi scrimnation requirenments will be those inthe
Department of Justice coordination regulations applicable to
federally assisted prograns under Section 504 of the
Rehabi litation Act of 1973, which prohibits discrimnation on
the basis of disability by recipients of federal financia
assi st ance.

EEOCC, A Technical Assistance Manual on the Enploynment Provisions

(Title 1) of the Anericans with Disabilities Act (1992) (enphasis

added) .

Title Il thus incorporates by reference the substantive
detailed regulations prohibiting discrimnation against disabled
i ndi viduals contained in Titlel. Title |l becanme effective on July
26, 1992. The above regul ations suggest that the provisions of
Title Il extending the protections afforded to enployees in the
private sector under Title | to state and | ocal government workers
becane effective only when Title | went into effect. As explicitly
described in the EEOCC manual, the Rehabilitation Act provided a
remedy for discrimnation in public enploynent prior to the
effective date of Title |I. W conclude that Title Il of the ADA

did not becone effective until the date on which Title | becanme



effective, July 26, 1992 and, prior to that date, a plaintiff's
remedy for discrimnation under Title Il of the ADA was the
Rehabilitation Act of 1973. Holbrook's Title Il clains alleged in
his first conplaint all involve events occurring before July 26,
1992. The district court correctly determ ned that Hol brook's
Title |1 clainms, therefore, are properly analyzed under the
Rehabi l i tation Act.”®
C. 42 U.S.C. § 1983
1. First Anmendnent

Hol br ook contends that the discrimnationinitially inflicted
on himby the Cty of Al pharetta escalated after he filed a state
ante litemclaimunder OC G A 8 36-33-5(b) for discrimnation, a
prerequisite to bringing alegal action against the Cty. Hol brook
submts that the alleged retaliation violated his First Amendnent
right and, thus, is actionable under 42 U S C. § 1983. The
district court found that the filing of an ante Iitemclai mdid not
constitute protected First Amendnent activity. W agree with the
district court's resolution of this issue.

A state may not denote or discharge a public enployee in
retaliation for protected speech. Bryson v. Cty of Waycross, 888
F.2d 1562, 1565 (11th Cir.1989) (citing Rankin v. MPherson, 483
U S 378, 107 S.Ct. 2891, 97 L.Ed.2d 315 (1987)). The question of
whet her a public enployee's speech is constitutionally protected
turns upon whet her the speech relates to matters of public concern

or to matters of nerely personal interest to the enployee. Ferrara

°Hol brook' s Rehabilitation Act clains are discussed in
tandemw th his Title | ADA clains in the previous section of
t hi s opinion.



v. MIls, 781 F.2d 1508, 1512 (11th Cr.1986). "Whet her an
enpl oyee' s speech addresses a matter of public concern nust be
determ ned by the content, form and context of a given statenent,
as reveal ed by the whole record.” Connick v. Myers, 461 U. S. 138,
147-48, 103 S.C. 1684, 1690, 75 L.Ed.2d 708 (1983).

Here, the record does not support Hol brook's assertion that
his ante litemnotice alleging discrimnation on the basis of his
disability was a matter of public concern. The notice solely
conpl ains of Hol brook's personal grievance with respect to his
alleged treatnent by the City of Al pharetta; it does not refer to
any practice or course of conduct by the police departnent agai nst
di sabl ed individuals beyond Hol brook and does not seek redress
beyond i nprovi ng Hol brook' s personal enpl oynent situation. See R5-
64, Exh. R Although we recognize that a matter of concern to an
i ndi vi dual enployee may intersect, at tinmes, with a mtter of
wi despread public interest, "a public enployee may not transforma
personal grievance into a matter of public concern by invoking a
supposed popul ar interest in the way public institutions are run."
Ferrara, 781 F.2d at 1516. W conclude that Hol brook's ante |item
notice against the Gty of Al pharetta does not constitute speech
protected by the First Amendnent.® The district court did not err

in granting sunmary judgnment on this claim

°'t is inmportant to note that our decision with respect to
Hol brook's ante litemnotice is limted to the facts of this case
and does not preclude a |l egal determ nation, given a different
set of circunstances, that an individual anti-discrimnation
grievance could also be a matter of public concern giving rise to
First Amendnent protection. Again, in this case the allegations
expressed in the notice pertain solely to Hol brook and do not
inplicate, in broader terns, the City of Al pharetta's treatnent
of di sabl ed peopl e, as Hol brook suggests.



2. ADA and Rehabilitation Act
Hol brook also contends that the Gty of Alpharetta's
di scrimnatory conduct is actionable wunder section 1983 as a
violation of the ADA and the Rehabilitation Act. The City of
Al pharetta responds that section 1983 is not avail able as a renedy
to address a viol ation of the ADA or the Rehabilitati on Act because
bot h st at utes create conprehensive i nternal enforcenent nmechani sns.
No circuit court has had occasion to resolve whether state
and | ocal enpl oyees who all ege a violation of the ADA may bring an
action under section 1983 in lieu of or in addition to an action
under either of these statutes. As a general proposition,
plaintiffs may bring a cause of action pursuant to section 1983 to
remedy violations of both the federal constitution and federal
statutes. Mine v. Thiboutot, 448 U.S. 1, 5, 100 S.C. 2502, 2504-
05, 65 L.Ed.2d 555 (1980). The Suprenme Court has held that a
plaintiff alleging a violation of a federal statute wll be
permtted to sue under section 1983 unless " "(1) the statute does
not create enforceable rights, privileges, or inmunities within the
meaning of § 1983," or (2) "Congress has foreclosed such
enforcement of the statute in the enactnent itself." " WIder v.
Virginia Hosp. Assoc., 496 U. S. 498, 508, 110 S. C. 2510, 2517, 110
L. Ed. 2d 455 (1990) (quoting Wight v. Roanoke Redevel opnent and
Hous. Auth., 479 U S. 418, 423, 107 S.C. 766, 770, 93 L.Ed.2d 781
(1987)).
District courts in our circuit have reached contrary
conclusions with regard to the question of whether section 504 of

t he Rehabilitation Act creates an enforceabl e ri ght—er, conversely,



forecl oses enforcenment—pursuant to section 1983. In Bodiford v.
Al abama, 854 F. Supp. 886 (M D. Al a. 1994), for instance, the district
court held that the defendants had failed to denonstrate that
Congress explicitly intended to preclude access to section 1983 for
a claimbased on the alleged violation of the Rehabilitation Act.
The court thus found that a section 1983 "laws" claim could be
based on the Rehabilitation Act. See id. at 893. In Veal wv.
Menorial Hospital, 894 F.Supp. 448 (MD. Ga.1995), however, the
court arrived at the opposite determination and found that "the
remedi al schenme created by 8 504 of the Rehabilitation Act
communi cates the intention of Congress to preclude 8§ 1983 actions.™
Id. at 454. In reaching this conclusion, the court adopted the
reasoni ng of another district court:
Section 504 of the Rehabilitation Act and Title | of the ADA
contain sinple and broad prohi bitions of discrimnation onthe
basi s of handicap or disability. It is clear that plaintiff's
allegations fall within the scope of both 8 504 and Title | of
the ADA, and that plaintiff's clainms under 8 1983 are based
upon the sane alleged injuries as are plaintiff's 8 504 and
ADA clains. It does not appear that plaintiff's 8 1983 cl ai ns
add anything to plaintiff's substantive rights under either
statute, other than possibly circunventing these statutes'
adm ni strative procedures and going directly to federal court.
In light of the broad renedial scope of 8§ 504 of the
Rehabilitation Act and Title |I of the ADA [and] their clear
applicability to the alleged injuries in this case, ... the
court concludes that Congress did not intend to permt 8§ 1983
cl ai rs based upon alleged injuries renedi able under 8 504 of
the Rehabilitation Act and Title | of the ADA.
Id. at 455 (quoting Holnmes v. City of Chicago, 1995 W 270231
(N.D.111.1995)).
We find the reasoni ng advanced by the district courts in both
Veal and Hol mes to be persuasive in deciding the issue before us.
As noted by those courts, both the Rehabilitation Act and the ADA

provi de extensive, conprehensive renedial frameworks that address



every aspect of Hol brook's cl ainms under section 1983. To permt a
plaintiff to sue both under the substantive statutes that set forth
detail ed adm ni strative avenues of redress as well as section 1983
woul d be duplicative at best; in effect, such a holding would
provide the plaintiff with two bites at precisely the sanme apple.
We conclude that a plaintiff may not maintain a section 1983 action
inlieu of—er in addition to—a Rehabilitation Act or ADA cause of
action if the only all eged deprivation is of the enployee's rights
created by the Rehabilitation Act and the ADA. See al so Johnson v.
Bal l ard, 644 F.Supp. 333, 337 (N D Ga.1986) (where plaintiff
brought section 1983 claim for violation of Title VII, court
resolved that " "it would be anomal ous to hold that when the only
unl awf ul enpl oynment practice consists of the violation of a right
created by Title WVII, the plaintiff can bypass all of the
adm ni strative processes of Title VII and go directly into court
under 8§ 1983." ") (quoting Day v. Wayne County Bd. of Auditors, 749
F.2d 1199, 1204 (6th Cir.1984)).
I 11. CONCLUSI ON

In this case, Hol brook argues that the Cty of Al pharetta and
all other naned defendants discrimnated agai nst himon the basis
of his disability by reducing his assignnments as a police
detective, failing to pronote him and constructively discharging
him The district court granted summary judgnment in favor of the
defendants on all counts of the conplaint. W conclude that the
district court correctly found at summary judgnment that the Gty of
Al pharetta coul d not reasonably acconmopdat e Hol br ook under Title |

of the ADA and the Rehabilitation Act. We further conclude that



(1) Hol brook's Title Il clains properly nust be anal yzed under the
Rehabilitation Act, (2) Hol brook's state ante litemnotice did not
constitute protected speech under the First Anmendnent, and (3)
Hol brook may not bring a cause of action under 42 U S . C. § 1983
solely for alleged violations of the ADA and the Rehabilitation

Act. W therefore AFFIRM



