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H LL, Senior Circuit Judge:

Terence G Kelly, an attorney, represented two defendants
charged wth drug offenses. During the course of that
representation, agents of the Drug Enforcenent Agency (DEA)
received information that Kelly, hinself, was involved in the
crimnal drug activity. Kelly was indicted by a grand jury,
charged and convicted of one count of conspiracy to possess with
intent to distribute cocai ne and one count of aiding, abetting, and
counseling the possession with intent to distribute cocaine. H's
conviction was reversed on appeal to this court. United States v.
Kel ly, 888 F.2d 732 (11th Cir.1989).

After we reversed his conviction, Kelly filed this action for
mal i ci ous prosecution and various constitutional violations (Bivens
cl ai nms) agai nst several DEA agents, as well as the United States of
Anerica. The district court dism ssed Kelly's Bivens clains, and

entered summary judgnment for defendants on his rmalicious



prosecution claim For the follow ng reasons, we affirm the
district court's orders.
| . BACKGROUND

Kelly represented two drug traffickers—Raul Restrepo and
Cirilo Figueroa. In 1985, Restrepo arrived in Atlanta with three
kil ograns of cocaine and left it wth Figueroa. One of the
kil ograns was not of good quality and Figueroa buried it.
Thereafter, Restrepo sold the rest of the cocaine through Raul
Montes to a purported custoner who turned out to be a DEA agent.
Restrepo was arrested and sought Figueroa's help in retaining a
| awyer. Figueroa referred Restrepo to Kelly because Fi gueroa had
had an attorney-client relationship with Kelly since 1979.

At Kelly's trial, Restrepo testified he told Kelly about
Fi gueroa's i nvol venent and possession of the third kilo of cocai ne
and requested Kelly to ask Figueroa to sell the cocai ne and use the
proceeds to pay Kelly's fee. Restrepo testified that Kelly told
hi m Fi gueroa had already tol d Kel ly about Figueroa's possession of
t he cocai ne. Restrepo also testified that Kelly brought back a
message fromFi gueroa that the cocai ne was not sal abl e and had been
buried, that Figueroa was under pressure from police surveill ance
and that Figueroa could no |onger financially help Restrepo.

Restrepo then decided to cooperate with the governnent and
pled guilty. After a debriefing by DEA agents at which Kelly was
present, Restrepo contacted a DEA agent and arranged a second
nmeeting without Kelly. Restrepo told the DEA agent about the kilo
of cocaine in Figueroa s possession, that Kelly knew Fi gueroa had

it, and that Kelly had told him not to nention Figueroa's



i nvol venent .

Thereafter, Restrepo nade recorded tel ephone calls to Kelly
and Figueroa, and arranged a neeting with Kelly and DEA agents who
posed as Restrepo's friend and brother-in-law, all concerning
Restrepo's desire to get in touch with Figueroa to get the noney or
t he cocai ne.

During the course of the investigation, Kelly's actions and
statenments formed the basis for the charges that he had nore than
mere knowl edge of the kilogram of cocaine and had willfully and
knowi ngly beconme a nenber of the conspiracy by giving advice and
counsel to Figueroa in order for Figueroa to continue to violate
the law. Kelly was arrested on June 24, 1987, and indicted the
next day along with Figueroa and six others. At his request, Kelly
was tried by the court separately from his co-defendants; t he
court found him guilty on April 6, 1988. He appeal ed, and we
reversed his conviction on Septenber 29, 1989, for insufficient
evi dence, inproper exclusion of testinony, and i nproper failure of
the district judge to recuse hinself.

[1. ANALYSI S
A. The Bivens d ai ns

Inthis action, Kelly asserts that, during the course of their
investigation of him the DEA agents violated his constitutiona
rights under the Fourth, Fifth, and Ninth Anmendnents, and that his
arrest and prosecution were illegal and his conviction invalid.
These allegations state a claim for danmages under Bivens v. Six
Unknown Nanmed Agents of the Federal Bureau of Narcotics, 403 U S
388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).



The district court dism ssed the Bivens clainms as
untimely-filed. The court applied Ceorgia' s two-year persona
injury statute of limtations, OC G A 8 9-3-33, and held that the
clains were barred because they were filed nore than two years
after they accrued—the day this court reversed Kelly's conviction.
Kelly argues that the district court erred in holding his clains
accrued on the date his conviction was reversed; he argues that
his clains did not accrue until expiration of the time permtted
for the United States to file a petition for a wit of certiorari
to the Suprene Court.

This issue presents two separate questions: first, what is
the applicable statute of limtations in a Bivens action; and
second, when does that statute begin to run. W consider each in
turn.

This circuit has not yet decided what statute of limtations
is applicable in a Bivens action. Al of the circuits which have
considered this issue have decided that the same statute of
[imtations applicable to actions under 42 U S . C. § 1983 should
apply to Bivens actions. Sanchez v. United States, 49 F.3d 1329,
1330 (8th Cir.1995); Kurinsky v. United States, 33 F.3d 594, 599
(6th Gr.1994), cert. denied, --- US ----, 115 S . C. 1793, 131
L. Ed.2d 721 (1995); Van Strum v. Lawn, 940 F.2d 406, 410 (9th
Cir.1991); Bieneman v. City of Chicago, 864 F.2d 463, 469-70 (7th
Cir.1988), cert. denied, 490 U S. 1080, 109 S.Ct. 2099, 104 L. Ed. 2d
661 (1989); Chin v. Bowen, 833 F.2d 21, 23-24 (2d G r.1987).

We agree with this result. Bivens actions are quite simlar

to those brought under 8§ 1983. As we noted inAbella v. Rubino, 63



F.3d 1063, 1065 (11th G r.1995), "The effect of Bivens was to
create a remedy against federal officers, acting under color of
federal |aw, that was anal ogous to the section 1983 acti on agai nst
state officials. Thus, courts generally apply 8 1983 | aw t & vens
cases." W reserved judgnent on this issue in Abel l a, but we
decide now to join our sister circuits and hold that a Bivens
action is governed by the sane statute of limtations as would a §
1983 action in that court.

In WIlson v. Garcia, 471 U.S. 261, 105 S.C. 1938, 85 L. Ed. 2d
254 (1985), the Suprene Court directed that the state limtation
period applicable to personal injury actions should be applied to
all actions brought pursuant to 42 U . S.C. § 1983. 1In accord with
Wlson, we held in Millinax v. MEl henney, 817 F.2d 711 (11th
Cr.1987), that the Georgia two-year personal injury limtations
period applies to 8§ 1983 actions in a Georgia district court. See
OC. GA 8 9-3-33. Accordingly, we hold that the district court's
application of the Georgia two-year personal injury limtations
period to the Bivens clains in this case was correct.

Deci ding what statute of limtations applies to this action
gets us only half way to our destination. Secondly, we nust decide
at what point the applicable statute begins to run.

A statute of limtations begins to run when the cause of
action accrues. Accrual of a cause of action under 42 U S.C. 8§
1983 is a question of federal [|aw Mul I'i nax, 817 F.2d at 716
Recently the Suprenme Court dealt with this issue in the context of
8§ 1983 actions for damages attributable to an unconstitutional

conviction or sentence. Heck v. Humphrey, --- U S ----, ----, 114



S.Ct. 2364, 2373, 129 L. Ed. 2d 383 (1994). Anal ogi zi ng such actions
to those for malicious prosecution, the Court held:

Just as a cause of action for malicious prosecution does not

accrue until the crimnal proceedings have termnated in the

plaintiff's favor, so also a 8§ 1983 cause of action for
damages attributable to an unconstitutional conviction or
sent ence does not accrue until the conviction or sentence has
been invali dated.

ld. at ----, 114 S.Ct. at 2374 (internal citations omtted).

We have previously held that the Heck rule applies equally to
a Bivens claim Abella, 63 F.2d at 1065. Accord Tavarez v. Reno,
54 F.3d 109 (2d G r.1995) (per curian; St ephenson v. Reno, 28
F.3d 26 (5th Cir.1994). Thus, in Bivens actions which challenge
the validity of a conviction, the cause of action accrues when the
underlying conviction is reversed.

Since Kelly alleges that the investigation of himviolated
his constitutional rights under the Fourth, Fifth, and N nth
Amendnents, and that his arrest and prosecution were illegal and
his conviction invalid, his Bivens clains challenge the validity of
his conviction and fall under the rule of Heck. They accrued upon
"reversal "™ of his conviction.

Kelly's conviction was reversed on Septenber 29, 1989. The
present action was filed on Decenber 17, 1991. The cl ai ns,
therefore, appear to be tine-barred.

Kel Iy argues, however, that his clains did not accrue until

the expiration of the tinme allowed for the filing of a petition for

certiorari, or sixty days.' Furthermore, the governnent filed a

'!At the time of the conviction's reversal, Supreme Court
Rul e 20 provided a sixty-day period for filing a wit of
certiorari.



petition for rehearing of the reversal. The filing of a petition
for rehearing tolls the certiorari period until the date the
petition is denied, or of the entry of a subsequent judgnment on
rehearing. See Supreme Court Rule 20.4. The governnent's petition
for rehearing was denied on Novenmber 30, 1989. Al t hough the
governnent did not file a petition for certiorari, Kelly argues
that his clains did not accrue until the expiration of the sixty
days during which they could have filed a petition. Adding these
sixty days to the date of denial of the petition for
reheari ng—Novenber 30, 1989—woul d nmean that Kelly's clains did not
accrue until January 30, 1989, and were filed within the two-year
[imtations period.

Kelly cites Prince v. Wallace, 568 F.2d 1176 (5th Cr.1978),
in support of his argunent. In that case, after Prince's
conviction was reversed, a petition for certiorari was filed and
denied. A notion for reconsideration of the denial was then fil ed.
In considering the tinmeliness of Prince's subsequent § 1983
conplaint, the Fifth CGrcuit wote, that "under the facts of the
instant case", the limtations period did not begin to run until
the denial of the notion for reconsideration. |Id. at 1178.

Prince, however, preceded and does not interpret Heck.
Furthernore, in that case, the statute of Iimtations was one year
and the plaintiff's conplaint was not filed until nineteen nonths
after the denial of the notion for reconsideration of the denial of
the petition for certiorari. The conplaint was untinely no matter
when the statute of limtations began to run—after the reversal,

after the petition for certiorari was denied, or after the notion



for reconsideration of that denial was denied. Consequently, the
statenment in Prince that the statute of limtations began to run
after the denial of the notion for reconsideration was di ct a.
Finally, the court clearly limted its |anguage regarding the
[imtations period to the facts of that case. For these reasons,
we do not believe that Prince requires us to hold that, under Heck,
"reversal " occurs only after the certiorari period has run.
Furthernore, we find no support for Kelly's theory. On the
contrary, nost cases which have interpreted Heck assune that
"reversal " means the date upon which the appeals court issues its
opinion reversing a conviction. See e.g., Waods v. Candela, 47
F.3d 545 (2d G r.1995); Pinaud v. County of Suffolk, 52 F.3d 1139
(2d Cir.1995); @Quzman-Rivera v. Rvera-Cruz, 29 F.3d 3 (1st
Cr.1994); Boyd v. Biggers, 31 F.3d 279 (5th Cr.1994); and
MM I lian v. Johnson, 878 F. Supp. 1473 (M D. Al a.1995); Heller v.
Pl ave, 743 F. Supp. 1553 (S.D.Fla.1990) (citing Prince as support
for this proposition).
We hol d that "reversal" occurs prior to the expiration of the
time permtted for the filing of a petition for certiorari. Under
Heck and Abella, a Bivens claim accrues on the date a court of

appeal s of conpetent jurisdiction reverses a conviction®? and no

W have consi dered whether "termnation" of the crininal
proceedi ngs does not occur upon the date we reverse, but upon the
i ssuance of the nmandate, which would allow for the expiration of
the tine period for filing a petition for rehearing or of the
deni al of such a petition. Although Fed.R App.P. 36 clearly
treats our opinion and its entry on the docket as the "judgnent,"
it mght be argued that no "reversal" has occurred until the
mandat e i ssues.

We decline to decide this issue, however, because it
has not been raised by the parties and it does not affect



® As Kelly's conviction was reversed on

retrial is permtted.

Septenber 29, 1989, and his Bivens clains were not filed unti

Decenber 17, 1991, they are timnme-barred.

B. The Malicious Prosecution C aim
In reversing Kelly's conviction, this court wote:
On the question of whether Kelly know ngly joined a crim nal
conspiracy to possess and distribute cocai ne, the evidence,
where it is not conpletely silent, supports little nore than
specul ati on and conjecture.... W find the evidence on [the
ai di ng and abetting] count to be even weaker than that on the
conspi racy char ge.

Kelly, 888 F.2d at 741-42.

Kelly alleges the crimnal prosecution against him was
instituted wthout probable cause through a constitutionally and
factual |y defective investigation cal culated to harass, intimdate,
and abuse and was conducted in a prejudicial manner. He cl ains
that the acts and om ssions of the DEA officers proxi mtely caused
the malicious prosecution. The district court entered summary

j udgment agai nst him hol di ng that upon t he undi sputed facts of the

the outconme of this case (Kelly's Bivens clains were filed
nore than two years after the issuance of the mandate in his
crimnal prosecution). This issue may be addressed at a

| ater date when it is properly before the court.

*Traditionally, setting aside a conviction and remanding for
re-trial or dismssal was ternmed a "vacation" of the conviction;
"reversal" of a conviction neant no re-trial was permtted. In
this context, the Suprene Court's use of the term"reversal" is
appropriate to signify the term nation of crimnal proceedings.
As courts have cone to use these terns without regard to this
di stinction, however, we take this opportunity to make cl ear that
by "reversal” we nmean without the possibility for retrial. Cf
Smth v. Holtz, 879 F. Supp. 435 (M D. Pa.1995) (8 1983 cl ai m
accrued when cl ai mant di scharged fromstate custody and retri al
barred rather than on date of prior order reversing conviction);
Brandl ey v. Keeshan, 64 F.3d 196 (5th G r.1995) (conviction set
asi de by grant of habeas corpus not a "term nation" where state
could retry claimant). Where retrial is not an option, reversal
is a termnation of the prosecution.



case, there was sufficient probable cause as a matter of law to
support Kelly's prosecution. W review grants of sunmary judgnment
de novo. Fitzpatrick v. Atlanta, 2 F.3d 1112, 1117 (11th
Gir.1993).

Under the Federal Tort Cdains Act (FTCA), state |aw
determnes the liability of an individual defendant. 28 U S.C. 8§
1346(b); Mol zof v. United States, 502 U. S. 301, 305, 112 S. C
711, 714-15, 116 L.Ed.2d 731 (1992); Newrann v. United States, 938
F.2d 1258, 1261 n. 2 (11th G r.1991). |In Ceorgia, an action for
mal i ci ous prosecution is governed by OC GA 8§ 51-7-40, which
provi des:

A crimnal prosecution which is carried on maliciously and
wi t hout any probable cause and which causes damage to the
person prosecuted shall give hima cause of action.

To prevail on his a claim Kelly nust show (1) prosecution
for a crimnal offense; (2) instigated w thout probable cause;
(3) with malice; (4) under a valid warrant, accusati on or sumons;
(5) which is termnated favorably to the plaintiff; and which (6)
has caused damage to the plaintiff. Wal - Mart Stores, Inc. v.
Bl ackford, 264 Ga. 612, 449 S.E. 2d 293 (1994). Mal i ci ous
prosecution actions are disfavored under Ceorgia law. Day Realty
Assocs., Inc. v. McMIlan, 247 Ga. 561, 277 S.E. 2d 663 (1981).

"CGeneral ly, |lack of probabl e cause shall be a question for the
jury, under the direction of the court, [but] what facts and
ci rcunst ances anount to probable cause is a pure question of |[aw "
Barber v. H& H Miuller Enterprises, Inc., 197 Ga. App. 126, 397
S.E. 2d 563, 566 (1990) (internal quotation marks omtted). There

is a substantial difference between the quantum of proof necessary



to constitute sufficient evidence to support a conviction and that
necessary to establish probable cause. Although we characterized
t he evidence against Kelly at trial as supporting little nore than
"specul ation and conjecture,” this assessnent does not nean that
t here was not probable cause to bring the charges.

Wher e t he uncontradi cted evi dence shows that "there were sone
slight circunstances pointing to his guilt, though not enough to
excl ude every other reasonable hypothesis,” there is no claimfor
mal i ci ous prosecution. El-Amn v. Trust Co. Bank, 171 Ga. App. 35,
318 S.E.2d 655, 658 (1984). See also WIson v. Thurnman, 213
Ga. App. 656, 445 S. E.2d 811 (1994). Kelly nust show that "at the
time of the prosecution, ... [defendants] could have had no
reasonabl e grounds for believing [Kelly] to be guilty of the charge
brought."” Monroe v. Sigler, 256 Ga. 759, 353 S. E. 2d 23, 24 (1987).

Agrand jury indictnment constitutes prima faci e evidence that
probabl e cause existed for the prosecution. Agbonghae v. Circuit
City Stores, Inc., 214 Ga. App. 561, 448 S.E.2d 484, 486 (1994). A
jury conviction is conclusive of probable cause unless there was
fraud. Monroe, 353 S.E.2d at 25. Since Kelly was indicted and
convicted, he nust show specific facts tending to show that
probable cause did not exist for his arrest and that the
prosecution was notivated by malice. Agbonghae, 448 S. E. 2d at 486.

Kel ly asserts that fal se testinony was given to the grand jury
to obtain the indictnent. If his indictment was procured on
knowi ngly false testinony, it would not support a finding of
probabl e cause. Perry v. Brooks, 175 Ga.App. 77, 332 S. E 2d 375
(1985).



Plaintiff alleges three incidents of fraudul ent testinony to
the grand jury: (1) false testinony by Special Agent Augustine;
(2) a mstranslation of a Spanish word; and (3) false information
on a DEA Report. The district court's analysis of these
al l egations of fraud was careful and conplete. W agree with its
conclusion that these all egations do not negate the probabl e cause
establ i shed by the indictnent.

1. Augustine's Gand Jury Testi nony.

Kelly alleges three incidents related by Special Agent
Augustine during his grand jury testinony were both false and
m sl eadi ng. First, there was a discrepancy between Augustine's
grand jury testinony and that given in a deposition regarding
whet her statenments attributed to Kelly in the DEA Report were
"verbatim" Kelly fails, however, to identify any specific
statenments incorrectly attributed to hinself, and, thus, has not
met his burden of showi ng specific evidence of fraud.

Second, Kelly alleges fraud i n Augustine's testinony regardi ng
whet her he was famliar with Kelly's voice. Kelly offers no proof
t hat Augusti ne had never heard Kelly's voice, however, and so again
has not net his burden of proof on this issue.

Third, Kelly alleges Augustine mscharacterized a recorded
phone call in his grand jury testinmony. Qur review of the record
supports Augustine's characterization for the grand jury. The
m scharacterization, if any, certainly did not rise to the | evel of
fraud negating the indictnment's finding of probable cause.

2. Mstranslation of a Spanish Wrd.

The second allegation of fraud concerns the alleged



m stransl ati on of the Spanish word "eh” in testinony to the grand
jury. Kelly alleges that by translating "eh" as "OK" a
deliberately false neaning was conveyed to the grand jury that
Kelly was involved in the drug conspiracy. The district court
correctly notes, however, that, even if the word was transl ated
incorrectly, the substance of the conversation was not altered. W
agr ee.

3. DEA Report.

The DEA Report stated:

Kelly advised S/A Serna on the phone that they probably

couldn't do anything right now, referring to the package [ of

cocai ne] (enphasis added).
Kelly points out that his exact words, recorded secretly, were "I
don't think we can do anything, but 1'Il neet with you and
explain." He argues that the inclusion of the words "right now'
materially alters his nmeaning and was a deliberate and mali ci ous
attenpt to mslead the grand jury as to his involvenent in the
conspi racy.

We are not sangui ne about the inclusion of the words "right
now' in the report. Their inclusion |ends sone support to the
inference that Kelly was willing to engage in crimnal behavior,
albeit if not "right now" W do not agree, however, that their
inclusion materially alters the nmeaning of his statenent—action is
unl i kely, but not inpossible. Therefore, Kelly has not carried his
burden of showing fraud in the Report.

Kelly al so al |l eges that an agent's testinony to the grand jury
that "in his opinion' Kelly was acting as a "barrier”™ for his

client and "using his attorney-client privilege as sonething to



hi de behind," corrupted the proceeding because it was fal se and
highly prejudicial. An expression of opinion as opinion to the
grand jury, however, does not mslead or materially msstate
evi dence. C. Hylton v. Anmerican Ass'n for Vocationa
I nstructional Materials, Inc., 214 Ga.App. 635, 448 S E. 2d 741
(1994).

Al t hough we have reversed Kelly's conviction for insufficiency
of the evidence, we do not find that probable cause for his
prosecution was absent. The grand jury indictnment's prima facie
evi dence of probabl e cause has not been rebutted by a show ng of
specific evidence that there was deliberate and nalicious fraud
perpetrated on the grand jury to induce themto indict Kelly.

[ 11. CONCLUSI ON

The Bivens clainms in this action are barred by the statute of
[imtations, and were correctly dismssed. The claimfor malicious
prosecution is unsupported by specific evidence of fraud on the
grand jury sufficient to overcone the presunption of probabl e cause
which the indictnent raises. Summary judgnent was correctly
granted by the district court to the defendants on this claim
Accordingly, the orders of the district court dism ssing the Bivens
clainms, and granting defendants sunmary judgnment on the nmalicious
prosecution claimare

AFFI RVED.,



