United States Court of Appeals,
El eventh Gircuit.
No. 95-8602.
Al fonzo HARRI' S, Beverly Harris, Plaintiffs-Appellees,
V.

PROCTER & GAMBLE CELLULOCSE CO., Terri Delong, Tollie Strode and
M chael Brantl ey, Defendants-Appellants.

Jan. 22, 1996.
Appeal from the United States District Court for the Mddle
District of Georgia. (No. CV-94-135-2-MAC(DF)), Duross Fitzpatrick,
Chi ef Judge.

Bef ore HATCHETT and BIRCH, GCircuit Judges, and GODBOLD, Seni or
Circuit Judge.

HATCHETT, Circuit Judge:

In this interl ocutory appeal, we rely on Lightning v. Roadway
Express, Inc., 60 F.3d 1551 (11th G r.1995), to affirmthe district
court's denial of appellants' rule 12(b)(6) notion to dismss the
appel lee's claimfor intentional infliction of enotional distress
under Ceorgia | aw

BACKGROUND

Appel l ee Alfonzo Harris (Harris) worked at the gl ethorpe,
Ceorgia, pulp and paper plant of appellant Procter & Ganble
Cellul ose Co. (Procter & Ganble) for approxinmately twelve years.
The conpany termnated his enploynent in 1992. On My 2, 1994,
Harris instituted this lawsuit in the United States District Court
for the Mddle District of Georgia asserting federal and state due
process, federal civil rights, and state tort |aw clains agai nst

Procter & Ganble and appellants Terri Delong, Tollie Strode, and



M chael Brantley.® Harris's wife, appellee Beverly Harris, also
brought a claimfor |oss of consortium
The Harrises' pro se conplaint alleged the follow ng facts:

13. During Cctober 1991, Plaintiff detected and reported
overexposure at the work place to toxic chem cals, known as
"Hydrogen Sul fide", said chem cals capabl e of causing harmto
Plaintiff Alfonzo Harris and ot her Procter & Ganbl e enpl oyees.

14. As a direct result of the overexposure to Hydrogen
Sulfide, Plaintiff Al fonzo Harris suffered nunerous physical
ailments, including sever[e] headaches, extrenme nausea and
fainting spells, which he reported to Defendants.

15. After Plaintiff Afonzo Harris reported the toxic
chem cal overexposure of enployees, Defendants failed and
refused to correct the problem reported and denied [that]
overexposure to Plaintiff and/or other enployees of toxic
chem cals [had] occurred, in spite of the evidence to the
contrary gathered by this Plaintiff.

16. After reporting his findings to his supervisor of
toxic chem cal overexposure of enployees, this Plaintiff
suffered continuous harassnent, threats of termnation from
enpl oynment, humliation, supervisory indifference and fal se
accusations from Defendants, said deliberate conduct on the
part of Defendants intended to, and did eventually result, in
M. Alfonzo Harris' termnation from enpl oynment.

21. Said discharge of Plaintiff Alfonzo Harris by the
Def endant Procter & Ganble was nalicious, abusive, and
wongful and was done with the intent to subject Plaintiff
Al fonzo Harris and Plaintiff Beverly Harris, to public scorn
and ridicule, to prevent Plaintiff A fonzo Harris from
col l ecting severance pay due fromthe sale of the Defendant
Conmpany as ot her enpl oyees received, to prevent this plaintiff
fromconti nued enpl oynent with the new owner of the Defendant
conpany's pl ant as ot her enpl oyees were entitled, such conduct
on the part of Defendants being the result of racial
discrimnation and the attenpt to cover-up serious
occupationfal] safety standards violations conmtted by
Def endant s.

27. As a result of Defendants' intentional and/or

'Procter & Ganbl e enpl oyees Del ong, Strode, and Brantley
al l egedly had supervisory authority over Harris.



negligent conduct, Plaintiffs, Alfonzo Harris and Beverly

Harris, have suffered enotional and nental distress,

hum liation and public ridicule, and damage to their

reput ati on.

On March 31, 1995, the district court issued an anended order
in response to appellants' notion to dismss pursuant to Federal
Rule of Civil Procedure 12(b)(6). That order granted appellants’
notion as to Harris's: (1) clainms based upon 42 U S.C. § 1983 and
state and federal due process clauses; (2) retaliation claimunder
Title VII of the Gvil R ghts Act of 1964 (Title VIl), 42 U.S.C. 8§
2000e- 3(a); (3) racial discrimnation claim against Delong,
Strode, and Brantley under Title VII, 42 U S.C. 8§ 2000e-2(a)(1);
and (4) state clains for wongful or retaliatory di scharge, breach
of the covenant of good faith and fair dealing, and negligent
infliction of enotional distress.? The court also granted
appel lants' notion as to Beverly Harris's claimunder Title VII for
| oss of consortium

The district court denied appellants' notion, however, as to

Harris's claimfor intentional infliction of enptional distress,

hol di ng:
Liability for intentional infliction of enotiona
distress "does not extend to nere insults, indignities,
t hreats, annoyances, petty oppr essi ons, or ot her

trivialities," Cooler v. Baker, 204 Ga.App. 787, 420 S.E. 2d
[ 649] 649-650 (1992) (quoting with approval The Restatenent
(Second) of Torts [Ch. 2, Enotional Distress,] 8§ 46(1),
comment d) (enphasis added). More specifically, threats by an
enpl oyer do not constitute "the kind of egregious conduct
necessary to state a claimfor the intentional infliction of
enotional distress. Sossenko v. Mchelin Tire Corp., 172
Ga. App. 771, 324 S.E 2d 593, 594 (1984) (quoting Thomas v.

Ronal d A. Edwards Construction Co., 163 Ga. App. 202, 205(2),

293 S.E.2d 383 (1982)). Homever threats arising in an

Harris's Title VIl racial discrimnation clai magainst
Procter & Ganble survived appellants' notion to di sm ss.



enpl oyer - enpl oyee rel ati onship i nvol ve a "captive victi mwhom
may fear reprisal for conplaining,” such that "a reasonable
person could find the conduct outrageous and egregious” and
thereby claimintentional infliction of enotional distress.
Ri chardson v. Hennly, 209 Ga.App. 868, 434 S. E 2d 772, 776
(1993) (quoting Coleman v. Housing Authority, etc., 191
Ga. App. 166, 169(1), 381 S. E.2d 303 (1989)). Despite
everything stated thus far, an enployer's threats and
retaliatory activities satisfy the requisite elenent of
out rageousness supportive of a <claim for intentiona
infliction of enotional distress. Yarbray v. Southern Bel
Tel ephone & Tel egraph Co., 261 Ga. 703, 409 S.E. 2d 835, 838
(1991).

G ven the above-noted split in Georgia authorities this
court cannot conclusively state that these plaintiffs fail to
present a claim for intentional infliction of enotional
di stress, and if for no other reason defendants' notion to
di smss nust be DENIED in this particular.

The district court, however, also determned that "Harris' claim
for intentional infliction of enotional distress and, a fortiori,
Ms. Harris' claimfor loss of consortium presents a controlling
question of law as to which there is substantial grounds for a
difference of opinion."” Consequently, the court, pursuant to 28
US C § 1292(b), permtted the parties to petition for an
interlocutory appeal on this issue. On May 18, 1995, this court
granted appel l ants perm ssion to appeal.
DI SCUSSI ON

We have jurisdiction pursuant to 28 U S.C. § 1292(b). In
this interlocutory appeal, our review of the district court's
decisionis limted to a pure question of |aw. See Foster Weel er
Energy Corp. v. Metropolitan Knox Solid Waste Auth., Inc., 970 F. 2d
199, 202 (6th Cir.1992).

It has | ong been the rule ... that a conplaint shoul d not
be dism ssed for failure to state a claimunless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his [or her] clai mwhich would entitle him[or her]

to relief. Moreover, in evaluating the sufficiency of the
pl eadi ng attacked on notion, both the district court and this



court are required to construe the conplaint in the |ight nost
favorable to the plaintiff and to take the allegations
contained therein as true. The plaintiff need not set forth
all the facts upon which the claimis based; rather, a short
and plain statement of the claimis sufficient if it gives the
defendant fair notice of what the claimis and the grounds
upon which it rests. A 12(b)(6) nmotion tests only the
sufficiency of the claimset out inthe plaintiff's pleadings.
Deni al of such a notion, therefore, does not indicate that the
plaintiff will ultimately prevail on a clai mwhich w thstands
a 12(b)(6) challenge.

Mann v. Adans Realty Co., Inc., 556 F.2d 288, 293 (5th G r.1977)

(citations onmtted).?

Applying these principles, we hold that the Harrises
conplaint sets forth sufficient factual allegations to state a
claim under Ceorgia law for intentional infliction of enotiona
di stress. See Lightning v. Roadway Express, Inc., 60 F.3d 1551
1554-55, 1558 (11th G r.1995); Yarbray v. Southern Bell Tel. &
Tel. Co., 261 Ga. 703, 409 S.E.2d 835, 837-38 (1991); Anderson v.
Chat ham 190 Ga. App. 559, 379 S.E. 2d 793, 799-800 (1989).

CONCLUSI ON
Accordingly, we affirm the district court's order denying
appel lants' notion to dismss as to Harris's claimfor intentional
infliction of enotional distress.

AFFI RVED.,

®'n Bonner v. City of Prichard, Ala., 661 F.2d 1206, 1207
(11th G r.1981) (en banc ), this court adopted as binding
precedent all decisions of the former Fifth Crcuit rendered
prior to Cctober 1, 1981.



