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PER CURI AM

This appeal arises out of a construction contract dispute
between Allgood Electric Conpany ("Allgood") and Martin K. Eby
Construction Conpany, Inc. ("Eby"). On March 12, 1993, Al good, an
el ectrical subcontractor for a building project, filed suit in the
Superior Court of Dooly County, GCeorgia against Eby, the
contractor, and Eby's sureties, Federal |nsurance Conpany ("FIC")
and Fidelity & Deposit Conpany of Mryland ("FDCM'). ! The
def endants subsequently renoved the case to the United States
District Court for the Mddle District of Georgia predicating
jurisdiction on diversity of citizenship. See 28 U S.C. 88 1332,
1441. Thereafter, on April 13, 1994, the district court granted
summary judgnment in part in favor of the defendants. Allgood then

appeal ed. This court dism ssed the appeal for |lack of jurisdiction

'Eby provided a paynent bond for the construction project
whi ch was underwritten by FI C and FDCM



because the order granting partial sunmary judgnent di d not di spose
of all of the issues raised in the conplaint and it had not been
certified for imediate review in accordance with Fed.R Gv.P.
54(b).* Later, the district court directed that a Rule 54(b)
j udgnment be entered and Al |l good appeal ed again. For the reasons
that follow, we reverse the district court's grant of summary
judgrment and remand for further proceedings.
| . BACKGROUND

On January 10, 1990, Eby entered into a contract with the
Georgia Building Authority (Penal) ("GBA") to build the Dooly
Correctional Institution in Unadilla, Georgia. Pursuant to a
subcontract dated January 29, 1990, Allgood then agreed to perform
certain electrical work for the project at a stipulated price
After its work was conpleted, Allgood filed this action alleging,
inter alia, that Eby failed to properly coordinate the various
phases of the prison's construction and that Eby's m smanagenent in
t hat respect caused delays which resulted in increased expense to
Al l good. Allgood sought to recover these alleged additional costs
from Eby and also clainmed entitlement to certain suns of noney

which had been retained in accordance with the prinme and

*General |y, appeals may be taken only from"final decisions
of the district courts" which end the litigation. 28 U S. C. 8§
1291. When a district court grants judgnment with respect to
fewer than all of the clains or parties involved in an action, an
i mredi at e appeal is proper when the court directs that its
judgnment be deened final in accordance with Rule 54(b). Rule
54(b) permts "the entry of a final judgnment as to one or nore
but fewer than all of the clains or parties only upon an express
determ nation that there is no just reason for delay and upon an
express direction for the entry of judgnent.”



subcontracts® pending the conpl etion of construction.?

Eby subsequently noved for summary judgnent. It contended
that, during the course of construction, Allgood executed certain
form docunents that either waived or released all of its demands
agai nst  Eby. The forns included approximately twenty-four
applications for paynent and a conpletion certificate. 1n support
of the notion, Eby submtted, in addition to other evidence, what
appears to be photocopi es of these docunents.

The paynment applications identified the project and were
addressed to Eby. Each application specified that it was for work
performed by Allgood for a certain period of tinme and stated that,

in consideration of the paynent received, and upon receipt of

t he anount of this request, the undersigned does hereby wai ve,

rel ease, and relinquish all claimor rights of Iien which the

undersi gn [sic] may now have upon t he prem ses above descri bed
except for clains for right of lien for contract and/ or change
order work perfornmed to extent [sic] that paynment is being
retained or will subsequently becone due.

(R1-35, Deposition of Goria A A day, Exhibit 6). The sworn,

notari zed signatures of Allgood' s President, doria A Al day, or

°By the prime contract, we nean the contract between Eby and
t he GBA.

“The original conplaint contained el even counts. Counts I
t hrough X consisted of general allegations concerning the
m smanagenent Al |l good attributed to Eby. For exanple, Count 11
conplained in part that Eby altered the planned work schedul e
upon which Allgood calculated its bid, which "resulted in
inefficiency costs including extra | abor and material costs as
wel | as del ays, unabsorbed overhead and ripple costs for which
Eby should be responsible.” (Rl1-1, Conplaint at  16). Count Xl
descri bed several itenms for which Al good had previously sought
paynment during the course of construction. Counts | through Xl
will be referred to collectively as the "delay clains.” The
amended conpl ai nt added Count Xl I, which alleged that Eby owed
Al'l good approxi mately $136, 000. 00 of funds retained pendi ng
conpletion of the project. This count will be designated the
"retainage claim"



its Vice-President and Project Manager, Tinothy A Mrrgan, appeared
on the applications.

The conpletion certificate nade a part of the record by Eby
was addressed to the Georgia State Financing and |nvestnent
Comm ssion ("GSFIC'), which was responsible for discharging the
state's adm nistrative duties with respect to the construction
This form also identified the project and stated that it was a
"Certificate Regardi ng Subcontractor's Conpl et ed Wr k and Ret ai nage
Rel ease." (R1-33, Affidavit of Charles Schultz, Attachment)> The
body of the docunent contained the follow ng | anguage: ®

1. This is to certify that our work is one hundred
percent conplete for our subcontract nunber S28328-21804 and
request that our retainage be rel eased in accordance with the
contract docunents. Qur scope of work included the Division

16 Electrical material and installation. The total anmount of

retai nage due is $138, 949. 06.

2. The Subcontractor hereby certifies that all work
required under the above contract has been perfornmed in

accordance with the ternms thereof, that all material nen,
subcontractors, nmechanics, and |aborers have been paid and

satisfiedin full, and that there are no outstandi ng cl ai ns of
any character (including disputed clains or any clains to
whi ch the subcontractor has or wll assert any defense)

arising out of the performance of the contract which have not
been paid and satisfied in full except as |isted hereinbel ow

[ Enter "None" or List]

3. The Subcontractor further certifies that to the best

°Eby subnmitted two different copies of the conpletion
certificate. One was attached as Exhibit 7 to Goria A Al day's
deposition. The other was attached to the affidavit of Charles
Schultz, Eby's Operations Manager for the Building D vision.
(See R1-33). The text of both forns |ooks as if they were
phot ocopi ed, but the signatures affixed to the copy attached to
Schultz's affidavit appear to be original.

®Bot h copi es of the conpletion certificate nmade a part of
the record are of poor quality and portions of certain words are
illegible. W have supplied the mssing |letters where necessary
by deduci ng what they should be fromthe context.



of his knowl edge and belief there are no unsatisfied clains
for damages resulting frominjury or death to any enpl oyees,
subcontractors, or the public at large arising out of the
performance of the contract, or any suits or clains for any
ot her damage of any kind, nature, or description which m ght
constitute a lien upon the property of the Omer.

4. The Subcontractor nakes this certificate for the
pur pose of receiving final paynent in full settlenent of all
cl ai s agai nst the Omer arising under or by virtue the [sic]
contract, and acceptance of such paynent is acknow edged as a
rel ease of the Owmer fromany and all clains arising under or
by virtue of the contract.

5. Paynments pursuant to this certificate shall in no way
di m ni sh, change, alter or affect the rights of the Omer
under the contract docunents.

(1d.) ("Enter "None' or List" in the original). * The bottom of
the formcontai ned spaces for the signatures of representatives of
Al l good, Eby and the architect for the project, Rosser Fabrap
International. A notice printed below the signature spaces stated
"CGEORGA A STATE FI NANCI NG AND | NVESTMENT COWM SSI ON MUST RECEI VE A
COPY WTH ALL ORIG NAL SICGNATURES." (1d.). The signatures of
Al good's President, dated June 8, 1992, and Eby's Operations
Manager, dated June 16, 1992, were affixed to the certificate, but
the space for the architect was left blank.® Attached to the copy
of the form was a photocopy of a letter dated June 10, 1992

addressed to Eby and signed by Lynne Crutchfield, an Allgood
secretary. It stated, in pertinent part, "[e]nclosed please find
our signed release of retained funds, for work perfornmed by our
conpany on the subject project.” (Deposition of Goria A Alday,

Exhibit 7).

‘No outstanding claims were listed or attached to the
certificate.

®The copy of the formsubmitted with Al day's deposition
shows only her signature.



It its brief in support of the notion for summary judgnent,
Eby urged that the quoted |anguage from the paynent applications
wai ved and released all of Allgood s demands for further paynent
except for contract and change order work to be performed in the
future. Eby also contended that all of Allgood s clains, except
for retainage, were barred by the conpletion certificate.

In response, Allgood argued, inter alia, that the waiver and
rel ease | anguage in the paynent applications referred only to lien
rights agai nst the prem ses and not to any i ndebt edness owed by Eby
under the subcontract which became due subsequent thereto. It
contended that its delay clainms "matured® only after its
per formance under the subcontract was finally conpleted. (R2-38,
Brief in Support of Plaintiff's Opposition to Defendant's Mdtion
for Summary Judgnent at 7). In the alternative, Al good maintained
that the waiver provision created an anbiguity which should be
construed against the drafter, Eby, or resolved by a jury. The
conpletion certificate, Allgood asserted, could not operate to bar
t he del ay cl ai ns because it was not a valid docunent relied upon by
Eby. In support of this contention, Allgood alleged that, at the
time the conpletion certificate was signed, its work on the project
was not in fact conplete and it continued thereafter to render

services and be paid by Eby for performance under the subcontract.?®

°As evi dence of this contention Allgood subnmitted certain

affidavits and post-certificate correspondence between the
parties which referred to amendnents to the subcontract and
additional work to be performed by Allgood due to "condemmati on
corrections” and "Change Order Proposals.” (R2-38, Plaintiff's
Qpposition To Defendant's Mtion For Summary Judgnment, Exhibits).
The paynment applications contained in the record include a
request for paynment for work performed through Cctober 23, 1992.
(R1- 35, Deposition of Goria A Alday, Exhibit 6). Eby conceded



It also relied on the deposition testinony of Allgood s President,
Al day, who stated that, although she apparently executed the
docunent, she did not renmenber doing so and woul d not have signed
it if she had been aware of its contents because Al |l good' s work was
not conpleted at that tine. |In addition, Allgood pointed out that
Eby never processed the conpletion certificate by obtaining all of
t he necessary signatures and submtting it to the GSFIC for final
paynent and that final paynent was never made.

Before the district court ruled on the nmotion for summary
judgnment, Eby submitted a second notion for summary judgment in
which it asserted that Allgood' s delay clains were foreclosed
because it failed to provide tinely notice of them as required by
the prinme and subcontracts. Eby alleged also that certain of
Al l good' s purported additional costs were traceable to decisions
made by the architect and were not actionable because All good
failed to protest those decisions in accordance with the provisions
of the contract documents. To these argunents, Allgood countered
that it did conply with the contractual notice requirenents and
that the delay demands could not have been made until after the
proj ected conpletion date for the project expired because no del ay
occurred until then. Finally, it disputed Eby's charge that
certain conflicts should have been taken up with the architect.

Thereafter, the district court took the first notion for

summary judgnent under consideration. It found that the |anguage

that it nade three additional paynments to Allgood after the
conpletion certificate was signed by Al day on June 8, 1992. (Rl-
31, Brief In Support O Defendants' Mtion For Summary Judgnent
at 4).



enpl oyed by t he paynent applications and the conpletion certificate
was unanbi guous and conclusively barred the delay clains.' The
court also noted, however, that the conpletion certificate
expressly recognized Allgood's demand for the outstanding
r et ai nage. Consequently, the court granted Eby's notion for
summary judgnent as to the delay clains and denied it with respect
to the retainage claim In view of its decision on the first
notion, the court found that Eby's second nmotion for summary
judgnment was noot. It is this order of the district court whichis
now before us for review
1. THE STANDARD OF REVI EW

W review the district court's grant of summary judgnent de
novo. Jaques V. Kendri ck, 43 F.3d 628, 630 (11th G r.1995).
Because federal jurisdiction of this case was based upon diversity
of citizenship, the substantive law of Georgia governs its
resolution. Flintkote Co. v. Dravo Corp., 678 F.2d 942, 945 (1l1lth
Cir.1982).

[11. DI SCUSSI ON

The only issue presented to us on appeal is whether the
provisions of the paynent applications or the conpletion
certificate foreclosed Allgood' s causes of action for delay.
Al l good advances the same arguments here that it raised in the

district court. It contends that the paynent applications waived

Al t hough the court cited certain waiver provisions
contained in the paynment applications, it did not expressly
interpret their |legal nmeaning. Instead, the court focused its
anal ysis on the conpletion certificate. |In doing so, it rejected
Al'l good' s contention that the docunment had no | egal force and
effect.



nothing nore than its right of lien against the prem ses and did
not abandon its actionable clains against Eby arising under the
subcontract, which it says only becane due upon the conpletion of
its work. It also asserts, for the first tinme on appeal, that the
conpletion certificate, if it should be accorded any effect at

all,

operated only to release clainms against the "Omer" of the
project, i.e., the state. ** It submits that the itens of
conpensation it seeks from Eby could not have been discharged by
t his docunent because Eby was not named in it. As authority for
this contention, Allgood relies on Lackey v. McDowel |, 262 Ga. 185,
415 S.E.2d 902 (1992).

W first deal with the effect of the conpletion certificate
as addressed in Lackey. Although an appellate court generally wll
not consider an argunent raised for the first time on appeal, we
have the discretion to decide a pure question of |aw not presented
to the district court in the appropriate circunstances. Narey v.
Dean, 32 F.3d 1521, 1526-27 (11th G r.1994); United States v.
Sout hern Fabricating Co., Inc., 764 F.2d 780, 781 (11th G r.1985).
Whet her Lackey governs the effect of the conpletion certificate is
a question of |aw which should be addressed because the answer
conclusively resolves the issue of whether Eby may rely on it to
bar Allgood's delay clains. See Narey, 32 F.3d at 1527.

I n Lackey, an energency nedi cal technician dispatched to the

Al'l good continues to maintain that the conpletion
certificate was not a legally enforceable instrunment because it
was not validly executed or processed and because Eby never
relied on it as a waiver of the clains brought in this action.

?Al | good al so pursues several additional subsidiary grounds
inits brief which do not nmerit discussion.



scene of an autonobile accident was injured by a third party after
his arrival. He and his wife settled with the third party's
i nsurance conpany by executing a general release, which stated:
"W ... release and forever discharge [third party] and any
ot her person ... chargeable with responsibility or liability
fromall clainms ... arising fromany act or occurrence up
to the present tine, and particularly ... an accident that
occurred on or about the 24th day of February, 1989, at or
near 5-16 south of Augusta Avenue."
Lackey, 262 Ga. at 185, 415 S E 2d at 902 (quoting release)
(enmphasis supplied by the court). Later, the technician brought
suit against the person to whom he had been sent to render
assi stance, MDowel . The trial court subsequently denied
McDowel | s notion for sumrary judgnment and McDowel | appeal ed. The
Court of Appeals of Georgia reversed, holding that the unanbi guous
| anguage of the agreement denonstrated that Lackey intended to
rel ease his clains against "any other person,” which included the
third party. MDowell v. Lackey, 200 Ga. App. 506, 408 S.E.2d 481
(1991) (subsequent history omtted). The Suprene Court of Georgia

granted certiorari and reversed the appellate court. Lackey, 262

Ga. at 185, 415 S E. 2d at 902. The court announced a bright-1ine

rule that "[o]lnly those parties named in the release wll be
di scharged by that instrunment.” ld. at 186, 415 S.E. 2d at 903
(enmphasis in the original). The court stated also that "[t]his

should elimnate the need to inquire as to the intent of the
parties to rel eases executed after the date of this opinion.” 1d.,
415 S.E.2d at 903."°

We have found no cases in which the Georgia courts have

BlLackey was decided on April 30, 1992. The conpletion
certificate in this case was executed in June 1992.



applied the Lackey rule in an action upon a contract rather than in
a tort suit, but we can think of no reason why the nature of the
underlying action should limt its scope. " "A release is a
contract itself, and principles of law applicable to contracts
generally are also applicable to releases.' ™ McDowel |, 200
Ga. App. at 507, 408 S.E.2d at 482 (quoting 1 E.GL. Accord &
Satisfaction, 8 16 (1988 Rev.)). We concl ude, therefore, that
Lackey applies to the release contained in the conpletion
certificate.

As noted above, the conpletion certificate was addressed to
the GSFIC. Even if it was an enforceabl e instrunent, Mot
specifically rel eased clains against the "Ower" of the property.
I n Lackey, the Court expl ained that, by being "naned" in a rel ease,
"we nmean being identified either by proper name or such other
description as |eaves no question of the identity of the party
rel eased."” Lackey, 262 Ga. at 186 n. 3, 415 S.E.2d at 903 n. 3.
Eby was not identified by proper nane or otherwi se as a rel eased
party in the certificate. Furthernore, Eby does not contend, and
we do not find, that it was enconpassed by the term"Owmer" as used
in the form The fact that Allgood mailed the certificate to Eby
for further processing does not alter this analysis. W agree with
Al'l good, therefore, that under Lackey, the certificate could not
have served the purpose of releasing its delay clains agai nst Eby.

Accordingly, we hold that the district court erred by granting

“We doubt that the rel ease was binding in view of the fact
t hat Al l good apparently never received the consideration for it,
i.e., paynent of the retained funds. Because we base our
deci sion on Lackey, however, we need not decide this issue.



summary judgnment to Eby on the basis of the conpletion
certificate. ™

Next, we consi der the scope of the paynent applications. As
with the conpletion certificate, Allgood reasons that the paynent
applications did not discharge its clainms agai nst Eby because Eby
was not identified as a released party. It is true that the
particular clause contained in the applications upon which Eby
relied did not refer to Eby. This paragraph of the forns did not
name any party to the construction project. Rather, it waived "al
claimor rights of lien ... upon the premses ... except for clains
for right of lien for contract and/or change order work perforned
to extent [sic] that paynent is being retained or will subsequently
becone due."” (R1-35, Deposition of Goria A A day, Exhibit 6).
Al l good urges us to hold that this | anguage extended only to its
right of lien against the property and not to its delay clains
agai nst Eby under the subcontract. On the other hand, Eby submts
that "all claimor rights of lien" referred not only to clains of
lien upon the prem ses, but also to any type of claimAllgood may
have had agai nst Eby.

Neither party has cited any controlling Georgia authority
directly on point in support of their respective positions. The
releases at issue in the cases relied upon by both sides are
di stingui shable from the |anguage enployed in the paynent

applications.™ O the CGeorgia cases called to our attention, the

*The district court may have concluded differently on this
matter had the Lackey deci sion been brought to its attention.

®For instance, Eby cites Warrior Constructors, Inc. v. E C
Ernst Co., Inc., 127 Ga.App. 839, 195 S E. 2d 261 (1973), in which



cl osest, however, is J.L. Wllians & Co., Inc. v. Wst Concrete
Co., 139 Ga.App. 208, 228 S.E.2d 196 (1976). In that case, a
subcontractor rel eased
"any and all lien or claimor right of |ien under the Statutes
of the State of CGeorgia relating to Mechanic's liens on the
above descri bed prem ses and i nprovenents thereon, and on the
noni es or other considerations due or to becone due fromthe
owner, on account of |abor or services, material, fixtures or
apparatus heretofore furnished to this date by the undersi gned
for the above described prem ses.”
Id. at 208-09, 228 S.E. 2d at 197 (quoting rel ease). The court held
that this |anguage "waived plaintiff's lien rights vis-a-vis the
owner, not the general contractor."” 1d. at 210, 228 S.E. 2d at 198.
In a simlar fashion, the paynment applications relinquished
"all claimor rights of lien ... upon the premses." (Quided by
J.L. WIllians & Co., Inc., we view this term nology as releasing
lien clains agai nst the property, not causes of action agai nst Eby
under the subcontract. Thus, the district court could not have
granted sunmmary judgnent to Eby on the basis of this particular
cl ause of the paynent applications.
However, in addition to the |anguage waiving "all claimor
rights of lien ... upon the prem ses,” the paynent applications
cont ai ned anot her provision which stated:

| hereby certify that the work perfornmed and the
materials supplied to date, as shown on the above, represent

the rel ease stated that the " "[Subcontractor] does hereby

rel ease [General Contractor] fromany and all clains of every
nature arising under or by virtue of said subcontract'." Id. at
840, 195 S E. 2d at 261-62 (alteration in the original). W
cannot tell fromthe opinion whether the General Contractor was
expressly named in the release. Putting that issue aside,
however, a release "fromany and all clainms of every nature
arising under or by virtue of said subcontract,” is obviously
much broader in scope than a waiver of "all claimor rights of
lien ... upon the prem ses."



the actual value of acconplishnment under the terns of the

contract (and all authorized changes thereto) between the

under si gned and Martin K. Eby Construction Co., Inc., relating

to the above referenced project.
(R1-35, Deposition of Goria A Al day, Exhibit 6). Unli ke the
conpletion certificate and the clause of the paynent applications
relied upon by Eby, this section of the paynent applications
specifically identifies Eby." By this provision of the
applications, Allgood appears to have certified that the anpunt
billed represented the actual value of its performance for the
periods of time indicated by the dates of the applications. This
woul d seem to bar recovery for any additional costs allegedly
incurred by Allgood during the course of construction for the
periods of time represented by the invoices.

Al though the parties have indicated that Allgood submtted
approxi mately twenty-four requests for paynent, the record contains
only twenty-two.' The first twenty are each for a period of about
one-nonth's duration, beginning on April 16, 1990 and ending on
March 20, 1992. The record does not include invoices for the
nont hs of February 20 to March 20, 1991, or January 20 to February
20, 1992. The last two paynent applications in the record were for
March 20, 1992 to May 25, 1992, and May 20, 1992 to Cctober 23,
1992.

In the conplaint and anended conpl aint, Allgood all eged that

"By addressing the various clauses of the paynent
applications separately, we do not nean to suggest that Georgia
law requires that a released party be naned in the sane paragraph
of the agreenment that contains the rel ease | anguage.

®There are actually twenty-three copies of invoices in the
record, but two are duplicates.



t he project was schedul ed for conpl etion on Septenber 23, 1991, but
t hat construction continued until March 1993. (R1l-1, Conpl aint at
1 12, and R1-23, Amended Conplaint at § 12). It is not clear from
t he record whet her All good participated in any ongoi ng construction
after the date of its last invoice, Cctober 23, 1992.

Al | good has nai nt ai ned t hr oughout these proceedi ngs variously
that its delay clains could not have been |odged prior to the
expiration of the original conpletion date because no delay
occurred until then and that it could not have calculated its
additional costs until after it concluded its work on the project.
Eby countered in its second notion for sumrary judgnent that, to
the contrary, the timng of Allgood s delay clainms was governed by
certain notice requirenents contained in the prine contract, which
it contended were expressly incorporated into the subcontract and
with which Allgood failed to conply. Eby argued that, when
consi dered together, these provisions required Allgood to provide
notice of damages caused by delay within fifteen days of each
responsi bl e event. (R2-45, Brief in Support of Defendants' Second

Motion for Summary Judgment at 3-4).'°

Eby asserted that the del ays
here occurred fromthe very beginning of the project and that any
notice Allgood provided was both untinmely and insufficient.

By way of answer, Allgood referred to a provision of the

subcontract concerni ng del ays which states:

“To support these contentions, Eby cited Allgood s answers
to certain requests for adm ssions. For reasons unknown, Eby
failed to nake the prinme contract a part of the record in the
case. A copy of the subcontract was included in the record as
Exhibit 4 to the deposition of Terry N Peavy, a Superintendent
for Allgood. (See R2-43).



SECTI ON 11. DELAYS. Subcontractor shall not be entitled
to an adjustnent in time or Subcontract price for delays or
damages caused by the Ower and/or Architect-Engineer,
i ncl enent weat her, strikes, or other del ays or damages unl ess
such price change or tine extension is approved in witing by
the Owmer or its authorized representative. Any damages which
Subcontractor alleges that the Owner, Architect-Engineer,
Contractor, other Subcontractor, or any other party for whom
Contractor may be |iabl e has caused himor is causing hi mnust
be filed in witing with the Contractor within ten (10) days
from the comencenent of the alleged danmage and a ful
accounting filed within ten (10) days after the extent of
damage i s known or the cause for damage ceases, whichever is
t he sooner; ot herwi se, any such clains will be considered
voi d.

(R2-43, Deposition of Terry N. Peavy, Exhibit 4) (enphasis added).
Al l good al so introduced into evidence copies of letters it sent to
Eby throughout the course of construction in which it raised the
issue of increased costs due to delay and which it contended
conplied with the notice requirenents.?® (R2-49, Exhibits Athrough
D and F through H).

Whet her the letters conplied with the notice provisions of the
prime and subcontracts and whether Allgood was able to cal cul ate
the value of any or all of its demands for relief prior to the
conpl etion of construction are issues that were not developed in

the district court.? These are disputed questions of fact that

*The letters were dated September 25, 1990, Novenber 18,
1990, February 21, 1991, Cctober 11, 1991, February 21, 1992,
August 7, 1992 and January 20, 1993. The record also includes an
Oct ober 18, 1991 letter fromEby to Allgood in which Eby
responded to certain demands for delay damages. (R2-49, Exhibit
E)

1t is not clear fromthe record whether there were
di stinct periods of delay throughout the course of construction
for which Al good could or should have cal cul ated the specific
anounts of damages it seeks to recover



cannot be resolved on the current record.? Nor did the district
court consider the effect of Allgood s certification to Eby that
t he anmobunt s sought by t he peri odi c paynent applications represented
t he actual value of Allgood' s performance for the specified periods
of tinme. These are the issues upon which Allgood s delay counts
turn. Accordingly, upon remand, the district court should focus on
these factors in deciding whether any or all of these counts are
vi abl e.
| V. CONCLUSI ON

In keeping with the foregoing analysis, we REVERSE the
district court's grant of summary judgnment in favor of Eby on
Al'l good's delay clains and REMAND the case to the district court

for further proceedings consistent with this opinion.

Al | good contends on appeal that whether Eby wai ved any
all eged failure of Allgood to conply with the technical notice
requirenents is also a disputed fact. (Appellant's Initial Brief
at 5n. 1).

ZThe court will also have before it the resol ution of
Al | good' s retainage claim



